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Abstract 

The digital revolution has changed contemporary society in unprecedented ways. It 

has also dramatically changed how authors publish and disseminate their works. The 

original regulatory regime of copyright is proving to be inadequate to deal with the 

changed circumstances. This thesis examines how the emphasis of copyright 

regulation on encouraging creativity can be translated to the new scenario created by 

the technology-driven digital revolution. 

Historically, copyright is a mechanism for encouraging creativity and innovation 

while making published works available for users. With the rise of the digital 

revolution and the connected changes in publishing and disseminating published 

works, it has become easier to copy and replicate published works. In the process, the 

intellectual property rights of the authors and publishers can be easily infringed. 

Strengthening the original copyright model is not a viable option for various 

philosophical and pragmatic reasons. My central argument in this thesis is that the 

main benefit of the digital revolution is that it makes knowledge accessible in 

unprecedented ways. Therefore, it is necessary for us to create the conditions for the 

widest possible open access to knowledge on a global scale. However, in creating 

open access, the interests of all stakeholders—the authors, the publishers and the 

users—need to be balanced. 

This can be done through open access repositories (OARs) that are a well-known tool 

to provide access to information. Among other things, OARs can be regulated in a 

way that balances the interests of all stakeholders and makes open access a real 

possibility. Therefore, it is important to examine the goals that a regulatory regime for 

the OARs should pursue. An appropriate regulatory regime can encourage the 

commercial publishers to adopt open access policies in the true spirit of creating a 

global knowledge society. 

Therefore, in this thesis I establish that copyright and open access to knowledge are 

mutually compatible concepts. Further, open access to knowledge is essential to 

create a just society in global terms. Open access publishing is one appropriate means 

of doing that. However, such open access publishing needs to be regulated to balance 

interests of all three stakeholders in both international and national laws. Therefore, 

my argument is that OARs can provide a mechanism to balance the interests of all. 

While initially OARs were created by higher educational institutions, there are very 

compelling reasons for expecting the commercial publishers to adopt them. 

While writing this thesis, I have published the following articles: 

1. Koutras, Nikos, ‘The Desirability of Open Access as a Means of Publishing 

and Disseminating Information: Time to Recast the Relationship Between 

Commercial Publishers and Authors?’ (2017) 42(2) The UWA Law Review 

Journal. 
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Chapter 1 

1 Introduction 

Continuous technological growth is one of the defining features of present times, and 

it gives rise to new situations in publishing. Because of the rapid growth of the 

internet, our modes of and needs for distributing information and communicating have 

shifted dramatically. The example of five open access principles released in 

September 2017 by the Association of European Research Libraries1 (Ligue des 

Bibliotheques Europeennes de Recherche - LIBER) concerning negotiations with 

publishers can be considered as an agreement with potentials to balance open access 

and copyright. According to these principles, research libraries are encouraged to 

make the move from paying for information access to organizing the publishing costs 

for their researchers. In addition, this example highlights the change of policy that 

should be applied on behalf of libraries to enhance information distribution. Such 

change could be achieved via open access (OA). One of the distinctive manifestations 

of technological developments OA primarily for digital publishing and distribution of 

such published works. However, the relatively wider access to online published 

works, and the related ease of replicating the original creations, comes into conflict 

with the copyright protection regimes. 

In such a context, a critical question that needs to be addressed is whether 

open access repositories (OARs) can work as a mechanism to enhance current 

copyright regulations. It will be argued in this thesis that OARs can provide an 

equilibrium among the interests of authors, publishers and users of online published 

works. 

The following chapter contains seven parts. In part one, the background 

context of the thesis is discussed briefly. In part two, the central argument and 

associated research questions are articulated. In part three, there is consideration of 

the theoretical background. In part four, a brief analysis of regulatory models for 

OARs will be undertaken. In part five, a preliminary literature review and 

justifications for and against OA practices are addressed. Part six is the methodology 

section and the last part explains the plan of the thesis. 

1.1 Background 

The OARs are digital document servers with archived information resources 

that usually operate in the context of higher education or research institutions in 

which scientific and scholarly information is deposited and made accessible 

worldwide and free of charge. Documents made publicly available via a repository are 

                                                           
1 Paul Ayris, Embedding Open Access into the European Landscape – the Contribution of LIBER (9 

August 2007) LIBER Quarterly <http://dspace.library.uu.nl/handle/1874/241488>; Paul Ayris, 

‘University and Research Libraries in Europe Working towards Open Access’ (2011) 20(3–4) LIBER 

Quarterly 332. 
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frequently also formally published by a publisher; for example, in a journal or edited 

volume or as a monograph. In contrast to publishing a work in an OA journal, for 

example, open content licenses are of secondary importance when a work is deposited 

in an OAR. This is because scholars and scientists who self-archive their work in a 

repository, which is also known as green open access publishing (OAP), have, in 

addition to formal publication, often transferred exclusive rights of use in the 

published work to the publisher and are not, therefore, entitled to make it available 

under an open content license. 

The overarching objective for OARs is to provide OA to the institution’s 

research output. In addition, the OARs are now run by a great number of research 

universities and research institutions.2 This fact indicates that they are gradually 

gaining ground in the scientific and research communities.3 For example, universities 

that host an OAR can deposit any research papers that are required to be freely 

available. In turn, this provides online in a free-to-view mode a substantive part of the 

research produced in universities. The contents of OARs are indexed by WWW 

search engines (e.g., Google and Google Scholar). Therefore, OARs can help to 

maximise the visibility and impact of research outputs. 

There are a few issues still to be resolved concerning OARS in relation to 

institutional repositories, though the associated advantages are clear. The OARs have 

the potential to improve dissemination of scientific information. They can reduce 

access restrictions to content inherent in the subscription-based commercial 

publishing regime. To sum up, it is beneficial to make scholarly content openly 

available in a timely way to those who are interested to use a Web search engine, and 

the potential benefits of this are profound. 

This thesis argues for a beneficial governance framework for OARs that 

balances the interests of publishers and the users of content. There are several 

pragmatic and philosophical reasons for arguing thus. The nature of publishing has 

changed since the internet age and the digital revolution. This technological evolution 

brings new circumstances, such as digital ‘platforms’ and online databases related to 

both social media and academia (for instance, e-databases in all academic disciplines 

and YouTube, Facebook and Twitter).4 In particular, social media platforms offer 

                                                           
2 Kenneth Haug et al, ‘MetaboLights—An Open-Access General-Purpose Repository for Metabolomics 
Studies and Associated Meta-Data’ (2013) 41(D1) Nucleic Acids Research D781; Anthony Mathelier et 
al, ‘JASPAR 2014: An Extensively Expanded and Updated Open-Access Database of Transcription 
Factor Binding Profiles’ (2014) 42(D1) Nucleic Acids Research D142; Theodora Bloom, Emma Ganley 
and Margaret Winker, ‘Data Access for the Open Access Literature: PLOS’s Data Policy’ (2014) 12(2) 
PLOS Biology e1001797; Mikael Laakso, ‘Green Open Access Policies of Scholarly Journal Publishers: A 
Study of What, When, and Where Self-Archiving Is Allowed’ (2014) 99(2) Scientometrics 475. 
3 Nader Ale Ebrahim, ‘Improving Research Visibility Part 4: Open Access Repositories’ (2017) 
<https://works.bepress.com/aleebrahim/210/>. 
4 See also Jean Burgess and Joshua Green, YouTube: Online Video and Participatory Culture (John 
Wiley & Sons, 2013); Catherine Dwyer, Starr Roxanne Hiltz and Katia Passerini, ‘Trust and Privacy 
Concern Within Social Networking Sites: A Comparison of Facebook and MySpace’ in AMCIS (2007) 
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incentives that make it easy to become creators or authors. Therefore, it can be stated 

that intangible aspects such as thoughts, innovations and intellectual creation in 

general bring dissimilar classes of content (such as digital archives). As a result, it can 

be stated that intellectual creation is undergoing a revolution in conjunction with new 

types of publishing resources and, thus, data can be more easily shared and 

disseminated nowadays. Moreover, the current copyright regime is beset by practical 

difficulties regarding the intellectual protection of online data. Hence, the ongoing 

technological evolution ‘bombards’ the framework of copyright laws. It is for these 

reasons that there is an urgent need to consider how copyright regimes can be 

enhanced so that they can offer better intellectual protection in accord with the 

necessities of the digital age. At the same time, it is important that everyone can 

participate in the so-called knowledge revolution. Therefore, it is argued that social 

justice and social inclusion can be enhanced by making an equitable access to 

knowledge available to all globally. 

In recognition of the fact that creative endeavours should be supported and 

encouraged, it is necessary that OA should coexist with copyright regimes and 

constitute a productive way to preserve online data, as well as to share and 

disseminate information of digital resources.5 

1.2 The central argument and issues to be examined 

The central argument of this thesis is that: 

OARs can be an effective instrument of OA with the potential to balance 

authors’, publishers’ and users’ interests concerning online published works. 

To substantiate this argument, I need to address a number of related issues, 

formulated as sub-questions, below: 

1. To what extent does an examination of the history of the concept of private 

property help explain the emergence of intellectual property (IP)? A brief history of 

copyright, its growth and the phenomenon of OA will link the developments. To 

examine the relevance of these historical developments, the sub-research questions of 

this chapter will focus on the philosophical developments regarding the emergence of 

the concept of private property. It will allow me to examine when, why and how 

copyright law first appeared. How did copyright as a concept change into the law of 

copyright? Put another way, how was it transformed into a legal concept? What was 

its role and significance? That is, it gave expression to the liberal notion of the subject 

as the possessor of rights, including property rights in things produced. What are the 

main economic justifications in relation to the role of IP rights? What relevant 

                                                                                                                                                                      
<http://aisel.aisnet.org>; Takeshi Sakaki, Makoto Okazaki and Yutaka Matsuo, ‘Earthquake Shakes 
Twitter Users: Real-Time Event Detection by Social Sensors’ in Proceedings of the 19th International 
Conference on World Wide Web (2010) 851 <http://doi.acm.org/10.1145/1772690.1772777>. 
5 For Open Access see also Peter Suber, Open Access (The MIT Press, 2012). 
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changes have taken place with the digital revolution? That is, anyone can publish 

online, there are difficulties in enforcing copyright rights in the digital age and so on. 

What are the explanations for the rise of OA and its implications for copyright law 

and rights? 

2. Why is OA significant? What are the philosophical and pragmatic 

justifications for OA? Can OA operate as a tool to achieve greater social justice in 

society by facilitating a more efficient and widespread dissemination of knowledge? 

To address these questions, a number of related issues will be addressed: What is the 

importance of social justice and relevant theories in the context? How can they be 

associated with OA practices? What is its importance in designing a governance 

framework? What are the arguments for the connections between OA and social 

justice—including the argument that it can facilitate greater social cohesion? 

3. To what extent is the present governance framework of OARs in the European 

Union able to provide a model law for other nations to follow? To address this issue, 

the thesis will consider the design and assumptions underlying the European OA 

regime. Further questions are: What are the strengths and shortcomings of the 

European regulations in relation to OA, sharing information and protection of IP 

among European Member States? This question will be answered by focusing on: 

What are the foundations of the European copyright framework? What are the 

European directives that show the importance of copyright protection? What is the 

current state of information accessibility among European Member States? Is there a 

European public policy in relation to use and sharing of information through OARs? 

What are the European regulations that constitute the European Research Area 

(ERA)? This analysis will help me conclude that the governance framework of OARs 

in the European Union can better balance the interests of copyright owners and end 

users within the European continent. 

4. A comparison of the Greek OA model and its efficacy in comparison with the 

European governance framework will help address the issue of whether and how the 

design of national and international regulations mutually influences each other. This 

will lead to an assessment of whether the Greek framework should be reformed to 

keep pace with continuous technological evolution and define more strictly the 

concept of OA for beneficial dissemination and spread of information. Therefore, 

several further issues that need to be answered are: a) When and how was the concept 

of OA introduced in Greece? b) What were the scholarly discussions around the 

introduction of OARs in Greece? c) Should the current framework of copyright 

protection in Greece be enhanced? 

5. Can commercial publishers be expected to adopt OA practices? What are the 

arguments to encourage, or even compel, contemporary commercial publishers to 

integrate OA and OARs as part of their publishing policy to facilitate academic 

scholarly communication and the pursuit of knowledge? To answer this question, the 

sub-issues to be considered are: What are the influences of the publishing industry 
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from the interrelation of globalisation with the internet? Should the commercial 

publishers modify their publishing policies to integrate OA? Can OARs play the role 

of intermediator to balance commercial publishers’ and academic communities’ 

interests? 

Based on the analysis of the above issues, it will be argued that OARs can 

form a significant OA tool with a potential to both enhance copyright frameworks and 

further support the access to knowledge by wider sections of the global society. The 

thesis will culminate in recommendations to improve the regulatory framework of 

current copyright regimes. It will be proposed that the OARs should incorporate the 

‘just’ green standard of access, which in turn can improve the balance between 

copyright owners’ and end users’ interests. 

In the following section, I elaborate the connections between the issues 

identified above. 

1.3 The theoretical framework 

A variety of different theoretical frameworks for the governance of IP law, 

including copyright law, have been developed by a diverse set of scholars. In this 

thesis, these frameworks will be analysed and integrated to construct an overarching 

theoretical rationale for the governance of OARs and their creation and operation 

supported through appropriate regulatory regimes. It is argued that access to 

information is a component of creating just societies and that copyright regimes can 

be modified without unduly burdening the publishers or authors. These reforms 

recognise the changes brought about by online publishing and aim to make OA to 

knowledge a reality for people globally. In this way, the human rights of everyone are 

advanced. It follows that an appropriate standard of OA has to be formulated. 

To substantiate the claim that OA is important for a fair global society, my 

argument relies on a number of theoretical assumptions: a) OA is important, as it 

constitutes wider access to knowledge; b) since knowledge is power, a fair society 

should make access to knowledge widely available; thus, OA can be one means of 

creating social justice at a global scale. In addition, there are c) practical reasons for 

supporting OA but they must address d) the opposition to OA in the name of 

protecting copyright interests. 

The following specific theoretical issues will be examined in detail to set the 

context for the following substantive chapters. 

1.3.1 Implications of the digital age: towards copyright modification 

The computer revolution has altered the practical landscape of copyright 

protection.6 The digitization of copyrighted works has dramatically increased the 

                                                           
6 George Forman and Peter B Pufall, Constructivism in the Computer Age (Psychology Press, 2013). 



6 

efficiency of unauthorized copying.7 Infringers can produce thousands of perfect 

copies of copyrighted works at little cost.8 The emergence and rapid proliferation of 

the Internet has compounded the issue extremely.9 The Internet allows copyrighted 

material to be distributed instantaneously and globally.10 Copyright owners have 

attempted to combat these threats in numerous ways.11 They have sued the providers 

and users of online file-sharing networks.12 And they have developed technological 

barriers to unauthorized copying.13 Indeed, technological developments are raising 

issues for copyright law related to digital storage and transmission of works. There is 

a variety of aspects to these technologies that have implications for copyright law as: 

i) the ease of reproduction; ii) the ease of dissemination; and iii) the ease of storage. 

These implications of digital age justify that modification of the copyright law should 

be considered. For my thesis argument OA and its means (e.g. OARs) can be 

considered as additional support to enhance the framework of copyright protection in 

the digital age. 

 

1.3.2 Access to knowledge 

There are theoretical arguments that interpret reasons as to why OA should be 

promoted. First, the notion of OA is a pillar of knowledge as it offers access to 

information, which, in turn, helps construct knowledge. In this context, access to 

information is a crucial factor for the knowledge economies of the future and fortified 

if, inter alia, OARs are given a fair chance of both development and of survival. The 

information revolution has given the best chance it will obtain for the enlargement of 

information accessibility. OARs can be a means to safeguard human rights for the 

future of developing and developed countries. 

There are many advocates who argue that everyone has the right to 

knowledge. What is more, they also state that ‘[T]he call for change is being echoed 

by the academic community, which is asking for greater OA and the removal of 

economic barriers to science’.14 In a work titled The Open Access to Knowledge 

(OAK) Law Project Report No. 1, the authors state that OA is fundamental for 

knowledge, and specifically that: 

                                                           
7 MA Feki et al, ‘The Internet of Things: The Next Technological Revolution’ (2013) 46(2) Computer 24. 
8 Shyamkrishna Balganesh, ‘Copyright Infringement Markets Essay’ (2013) 113 Columbia Law Review i. 
9 Keith N Hampton, Oren Livio and Lauren Sessions Goulet, ‘The Social Life of Wireless Urban Spaces: 
Internet Use, Social Networks, and the Public Realm’ (2010) 60(4) Journal of Communication 701. 
10 Jayavardhana Gubbi et al, ‘Internet of Things (IoT) A Vision, Architectural Elements, and Future 
Directions’ (2013) 29(7) Future Generation Computer Systems 1645. 
11 Lee Marshall and Simon Frith, Music and Copyright (Routledge, 2013). 
12 Tom McCourt and Patrick Burkart, ‘When Creators, Corporations and Consumers Collide: Napster 
and the Development of On-Line Music Distribution’ (2003) 25(3) Media, Culture & Society 333. 
13 Helen Nissenbaum, ‘From Preemption to Circumvention: If Technology Regulates, Why Do We Need 
Regulation (and Vice Versa)?’ (2011) 26(3) Berkeley Technology Law Journal 1367. 
14 Alessandro Demaio, Bertil Dorch and Fred Herch, Open Access: Everyone Has the Right to 
Knowledge (2012) The Conversation <http://theconversation.com>. 
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[T]he Report calls upon Australian research and funding institutions to consider their 

commitment to open access and articulate in clear policies and copyright management 

frameworks. The Report details a methodology for cataloguing and better 

understanding publishers’ attitudes towards open access’.15 

Therefore, it is evident that access to knowledge is a founding principle of any open 

society. New technologies bring new opportunities for knowledge creation and 

distribution, and OA is part of these types of shifts that stem from technological 

evolution. 

Researchers are restricted from accessing available databases freely as 

publishers hold copyright over most published work. As indicated above, my 

argument incorporates several issues that are interconnected and need to be addressed. 

First, the issue of the existence of copyright law and its historical development needs 

to be addressed. Finding answers to questions regarding when, why and how 

copyright law first appeared will provide the necessary background context to the 

issue of assessing the desirability of OARs. Is there a connection between the 

invention of the printing press and the development of the concept of copyright? 

What, if any, links can be drawn between the power of commercial interests of 

publishers, the governance elite and copyright laws? 

In light of the growth of the internet and the profound shift regarding how 

information is shared, it is relevant to ask if the new regimes, such as OARs, 

constitute the way forward. With the arrival of digital publishing, there is a possibility 

that research works could be published online and without the help of commercial 

publishers. Otherwise, the research and higher education institutions bear the very 

high costs of accessing subscription journals. This is not an ideal solution, as will be 

argued later. Therefore, it is useful to explore how OA can be made feasible for both 

the creative content makers and the publishers. This is essential if ‘knowledge is 

power’ is to be made possible. 

1.3.3 Knowledge is power 

Theoretical arguments about the nexus of knowledge and power are well 

known; in this regard, the work of Foucault and Habermas will form the basis for 

substantiating the claim that a just social world requires access to knowledge by 

everyone. Moreover, Habermas argues that the current vision of law achieves social 

integration, channelling political participation and subordinating power to democratic 

purposes. Therefore, by relying on the philosophical views of these two thinkers, I 

will develop an argument justifying OA, as it offers the power of knowledge and can 

be used as an instrument for social justice to broaden social cohesion globally. 

                                                           
15 Brian F Fitzgerald et al, Open Access to Knowledge (OAK) Law Project Report No. 1: Creating a Legal 
Framework for Copyright Management of Open Access within the Australian Academic and Research 
Sector (2006) <http://eprints.qut.edu.au/6099/>. 
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I will argue that social justice considerations require information be available 

to as many people as possible. Sharing of these benefits can be conducive to creating 

a more cohesive society. For this reason, the concepts of public policy, social 

cohesion and social justice will be analysed in relation to the desirability of sharing 

information, while also protecting the interests of creators of content. It is well 

established that public policy can be considered a social phenomenon and, therefore, 

can be analysed under three different aspects: as a principle, as a procedure and as a 

relation. Accordingly, public policy is crucial to simultaneously developing OARs as 

a form of social justice and enhancing social cohesion. 

Therefore, I will examine the connections between necessary public policy 

and social justice as a way to broaden social cohesion. It is already widely 

acknowledged that information accessibility is imperative, while the current copyright 

regimes afford overly broad protection in terms of the duration, works and uses 

covered. Hence, the analysis needs to apply a theoretical framework to develop a 

standard concerning the balance of stakeholder interests based on a different type of 

license designation. 

1.3.4 Practical reasons why open access can be effective 

Moreover, there are practical reasons why OA can be effective. David Proser, 

an eminent scholar, in his paper ‘Institutional Repositories and Open Access: The 

Future of Scholarly Communication’, argues that OA can provide a future for 

scholarly communication. He claims that ‘[w]e currently have an aggregated system 

for scholarly publishing whereby the journal fulfils four different and specific 

functions in one package’. These functions are registration, certification (peer 

review), awareness (communications) and archiving. They have currently been 

packaged together in an aggregated system, but new technologies, notably the 

internet, offer incentives for unlocking that system and devising new methods in 

which we can fulfil those functions. 

In addition, it is argued that OARs can fulfil such functions as: a) there are 

national repositories among European Member States and in Greece; b) they contain a 

great variety of materials, including pre-prints, working papers, published articles and 

student dissertations; c) they are cumulative and perpetual and hence act as an 

archive; and d) most significantly, they are interoperable, interactive and 

distinguished by OA. That means that different search machines are able to view the 

content of the OARs so that it is available to everyone who has internet access and is 

seeking information. Additionally, a notable illustration concerning this issue is that 

the American Association for the Advancement of Science (AAAS) and others are 

reluctant to fully embrace OA and maximise the impact of publicly funded research. 

Hence, it can be considered missed opportunities for the world’s largest general 

scientific society to lead the way in increasing access to information throughout the 
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world.16 

However, it is also a fact that the commercial publishers are trying to maintain 

their market share and in doing so they are adopting the language of OARs. 

Therefore, it is necessary to analyse how OA policy is used in different settings; for 

instance, by commercial publishers (such as BRILL and Wiley), by creative agents or 

even by developers of free software (such as ORACLE, Eclipse and Cnet) versus 

commercial companies like Microsoft and Apple. This analysis will allow me to 

develop a desirable model of OARs. 

This theoretical frame will be relied upon to investigate the norms and forms 

endorsed as part of governmental policies regarding an effective governance 

framework for the OARs. The W3C Internet Group Note claims that 

[G]overnments have been striving since the late 1990’s to find better ways to connect 

with their constituents via the Web. By putting government information online, and 

making it easily findable, readily available, accessible, understandable, and usable 

people can now interact with their government in ways never before imagined.17 

This is an example of how governmental policies to adopt OA that allows 

wide distribution and sharing of information can work as an effective governance 

tool. 

Another significant aspect of the theoretical framework concerns the current 

printing methods in conjunction with information sharing and dissemination. The 

theoretical issue is whether a suitable standard for OA can be devised. In this field, 

the well-known document is the Finch report.18 According to this report, several 

different channels for communicating research results are going to remain crucial for 

the next few years. A policy direction in the UK towards the support for ‘gold’ OAP 

is recommended in this report. In the ‘gold’ OA model, publishers receive their 

revenues from authors rather than readers, and so research articles become freely 

accessible to everyone immediately upon publication. Conversely, ‘green’ OA means 

that scholars publish in copyrighted journals, but retain the possibility of also 

publishing in an OA model (self-archiving, for example). The report suggests further 

extensions to current licensing arrangements in higher education, health and other 

sectors; improvements to the infrastructure of repositories; and support for the moves 

by publishers to provide access to the great majority of journals in public libraries. 

These recommendations will be assessed in view of the above theoretical framework 

                                                           
16 Jon Tennant, Top Scientific Publisher Chooses Not to Advance Open Access (2014) The Conversation 
<http://theconversation.com>. 
17 Jose Alonso et al, ‘Improving Access to Government through Better Use of the Web’ 
<http://www.epractice.eu >. 
18 Janet Finch, ‘Accessibility, Sustainability, Excellence: How to Expand Access to Research 
Publications’, Report of the Working Group on Expanding Access to Published Research Findings, 
(2012) <http://www.researchinfonet.org >; Dame Janet Finch, ‘Accessibility, Sustainability, Excellence: 
The UK Approach to Open Access’ (2013) 33(1) Information Services & Use 11. 
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and a possible regulatory regime should emerge from the analysis. 

1.3.5 Oppositions to open access 

However, there also exist several arguments against OA, which include the 

following: a) OA can be considered infringement of IP rights, b) commercial profits 

and publication expenses, and c) the fact that OA discourages further investments in 

technology. A discussion of these objections will enable me to further support the 

theoretical issue of the significance of OA. 

1.3.5.1 Open access as constituting infringement of IP rights 

It is evident that access to information of online databases may be considered 

as infringement of copyright and the well-known Napster case is discussed to 

illustrate this fact.19 In early 1999, Shawn Fanning, who was only 18 at the time, 

started developing a notion as he talked with friends concerning the obstacles to find 

the kind of MP3 files they were interested in. He thought that there should be a 

method to create a program that could combine three key functions in one. In 

addition, these functions included a search engine, file sharing and an Internet Relay 

Chat (IRC), which was a means of finding and chatting with other MP3 users while 

online. Fanning spent several months creating the code that would become the utility 

later know as Napster. Thus, Napster became a non-profit online music information 

trading program that became especially popular among college students who had 

access to high-speed internet connections. 

In April 2000, the heavy metal rock band Metallica sued the online music 

trading website of Napster for copyright infringement. Several universities were also 

named in this suit. Metallica argued that these universities violated Metallica’s music 

copyrights by permitting their students to have free access via Napster and to illegally 

trade songs using university servers. Besides, a number of universities banned Napster 

prior to April 2000 out of concerns about potential copyright infringement and/or 

because traffic on the internet was slowing down university servers. Yale University, 

which was named in the suit, instantly blocked student access to Napster. Further, 

Metallica argued that Napster facilitated illegal use of digital audio devices, which the 

group alleged was a violation of the Racketeering Influenced and Corrupt 

Organizations (RICO) Act, 18 U.S.C.§ 1961. 

As a result, Napster responded that the Fair Use Act allows owners of compact 

discs to use them as they wish. Therefore, if an owner of the disc decides to copy into 

a computer file, he or she should be allowed to do so. If this file happens to be 

accessible on the internet, then others can also access or download it without being 

guilty of a crime. Napster further stated that since it made no profit off the trades, it 

owed no money in royalties. The Ninth Circuit held that Napster’s operation 

                                                           
19 Trevor Merriden, Irresistible Forces: The Business Legacy of Napster and the Growth of the 
Underground Internet (Capstone, 1st edition, 2001). 
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constituted copyright infringement.20 

This opposition to OA compels an urgent consideration of the issue of what 

comprises the appropriate reform of the current copyright regimes that can embrace 

the concept of OA. 

1.3.5.2 Open access as inimical to commercial profits and publication expenses 

Like everything in life, OA has disadvantages. One disadvantage of paramount 

importance concerns reduction of publishers’ benefits and publication costs. Since the 

end user does not have to pay to read an OA article, there should be someone that has 

to pay for relevant expenses concerning publication. In the contemporary OA models, 

it is usually the author’s responsibility to cover such costs. However, in times of 

austerity and funding cuts, this can discourage researchers from adopting OA. For 

instance, the global pricing consultancy Simon-Kucher & Partners say that it is 

difficult for everybody to continue enjoying free OA materials from the long-term 

perspective. Based on their recent survey, they suggest that in the next three years as 

much as 90% of online content will find itself behind a pay-wall.21 

In addition, a renowned scholar in this area, Willinsky, in his book The Access 

Principle: The Case for Open Access to Research and Scholarship traces the genesis 

of the OA movement in scholarly publishing since 2003. He claims that there were 

also significant shifts in relation to modern publishing enterprises since 2004. In 

particular, he argues that ‘[T]he major corporate publishers of academic journals … 

had to blink in the midst of all the attention being paid to “free” journals and access to 

knowledge … In May 2004, Reed Elsevier, the largest of them … changed its policies 

on its authors’ rights’.22 In accordance with the new policy framework, the authors of 

articles published in Elsevier journals are granted the right to post their own version 

(which is not Elsevier’s published version) of the final manuscript in an OA e-print 

archive at their institution. Hence, the implications of this policy shift were significant 

for Elsevier authors and made clear that they were instantly in a position to give OA 

to all of the material published in Elsevier’s journals. 

Another significant policy shift was indicated in the practices of a major 

scholarly publisher, Springer Verlag. In June 2004, Springer already permitted its 

authors to post their versions of published articles in e-print archives, but it went on to 

introduce Springer Open Choice and was titled ‘Your research. Your choice’.23 

Authors of articles accepted for publication in a Springer journal can choose, for a fee 

                                                           
20 Luca Molteni and Andrea Ordanini, ‘Consumption Patterns, Digital Technology and Music 
Downloading’ (2003) 36(4) Long Range Planning 389; Andrew Leyshon et al, ‘On the Reproduction of 
the Musical Economy after the Internet’ (2005) 27(2) Media, Culture & Society 177. 
21 Stephen Lepitak, 90% of Online Content to Be Held behind Paywalls in Three Years Media Company 
Survey Suggests (2013) The Drum <http://www.thedrum.com>. 
22 John Willinsky, The Access Principle: The Case for Open Access to Research and Scholarship (The MIT 
Press, 1st edition, 2009). 
23 Springer, Open Choice: Your Research. Your Choice. (2004) <http://www.springer.com>. 
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of 3000 euros, to make their articles ‘freely available for anyone to read, download, or 

print’, as Springer’s website puts it. The shift of the printing press industry is towards 

embracing OA and not just tolerating it; therefore, I will identify and analyse this 

literature later as it will be relevant to the last chapter. 

1.3.5.3 Open access discourages investments in technology 

Critics argue that OA does not allow for sufficient investment in technology. 

Part of the reason for publishers generating profits is to ensure that investment for 

new product development can take place—in the digital era this has proved more 

crucial than before, with the high costs of developing online services. This kind of 

investment is not only beneficial to end users, but also provides a platform through 

which publishers can compete with one another. The April 2004 Wellcome Report 

stated that: 

[A]n appropriate and conservative estimate of the charge per article necessary for 

author-pays journals thus lies in the range $500–$2500, that is first-copy costs plus 

other fixed costs and an element to cover the variable cost of running the distribution 

system. A contribution for overheads and profit will need to be added to this figure. 

Most journals are likely to fall nearer to the middle of the range than the extremes and 

their total costs including overhead and profit will be well below $2500, as evidenced 

by the average Blackwell revenue figure quoted above of $2000. It is technically 

feasible to add all sorts of bells and whistles to the electronic version of an article and 

increase costs by so doing, or to keep the open-access element of the system spartan 

and therefore relatively cheap, but these items are not the primary elements of cost. 

The primary elements, as with subscription journals, are essentially first-copy costs.24 

However, while the report’s authors have allowed for costs of peer review, production 

and administration as well as profit, no mention of investment in online systems and 

service development has been made. 

Competition in the scientific publishing world has previously been constrained 

to a certain extent because highly renowned journals are not substitutable. However, 

in recent years publishers and other interested parties have invested significantly to 

develop services such as Thomson’s Web of Knowledge or Elsevier’s Scopus, which 

allow access to content from a range of publishers through a single point—it seems 

likely that, since many readers are unaware of the publishers of the journals they use, 

capturing the end user in this way rather than through individual journal titles will be 

an important guarantor of long-term business success. The concern here with regard 

to OA is that if, as expected, OA services are not as profitable as traditional activities, 

then less investment will be made in these systems and the publishers’ ability to 

compete will be affected; ultimately, end users will suffer as services stagnate and 

price rises continue. Capacity for innovation is particularly important in this 

                                                           
24 Wellcome Trust, ‘Costs and Business Models in Scientific Research Publishing’ (Commissioned, 
Wellcome Trust, 2004) 30, 16. 
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information age. Eventually, and as a follow-up of the preceding analysis, it is logical 

to recognise that OA carries negative aspects, although OA is part of ongoing 

technological growth. Thus, I will propose an appropriate regulatory framework that 

can offer effective solutions for further investments in technology. Next, I explain 

why a comparison of selected OA regimes will be useful for my purposes. 

1.4 Comparing regulatory models for OARs 

Comparison is an essential tool of analysis. It sharpens the power of 

description and plays a crucial role concerning the formulation of concepts by 

bringing into focus suggestive similarities and contrasts among cases. In addition, 

comparison is inherent in all science, including the social sciences, where 

comparative research has historically played an important role in their growth as 

scientific disciplines.25 

Comparative research is the act of comparing two or more things with a view 

to explore something about one or all of the things being compared. What is more, 

this technique often uses multiple disciplines in one study. When it comes to method, 

the majority agreement is that there is no methodology peculiar to comparative 

research. Thus, it is evident that a multidisciplinary approach is beneficial for the 

flexibility it offers.26 However, I have chosen to compare the European and Greek 

governance frameworks, but not in a technically rigorous sense. This is because my 

aim is limited to illustrating how the international regulations of the European Union 

have influenced the shape of domestic Greek law in this area. 

Regarding the European OA governance framework, I analyse the design and 

assumptions underlying the OA regime in Europe. Based on this information, I 

present an analysis of the strengths and shortcomings of the European regulations in 

relation to OA, sharing information and protection of IP among European Member 

States. For instance, an analysis of the report produced for the European Commission 

Directorate General Research and Innovation examining policies and strategies 

towards OA of scientific data in the ERA from 2000 onwards will yield relevant 

ideas. This helps me examine strategies that aim to foster OA of scientific data and 

ask whether and how these policies are monitored and enforced.27 

The European Union has enacted significant policies and laws to address the 

issue of OA and protection of IPRs. Despite this transnational aspect that can be 

adopted regarding the information access, we should focus on and examine the 

perspectives incorporated in the European regulations, decisions, press conferences, 

initiatives and programs, and the European infrastructure as a whole. 

                                                           
25 Peter Lor, ‘Methodology in Comparative Studies’ in International and Comparative Librarianship 
(2011) <http://pjlor.files.wordpress.com>. 
26 Patricia Kennett, A Handbook of Comparative Social Policy (Edward Elgar Publishing, 2004). 
27 Nicol Aurore, Julie Caruso and Eric Archambault, ‘Open Data Access Policies and Strategies in the 
European Research Area and Beyond’ (2013) <http://www.science-metrix.com>. 
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The question that will be addressed here is how EU laws claim to better 

balance the competing interests between copyright holders and end users either within 

public or private sectors. Answers to these issues will be based on the analysis of the 

research projects and initiatives that stem from the European Seventh Research 

Framework Program (FP7). 

For example, there is a specific European recommendation that illustrates this 

fact. This recommendation, plus the sixth paragraph, provide a clarification about the 

significance of policies on OA to scientific research. It is claimed that these policies 

should apply to all research that receives public funds. Moreover, it is mentioned that 

such policies are expected to improve conditions for conducting research and in terms 

of the time spent searching for and accessing information.28 

In accordance with the Lisbon Summit (2000),29 the European Commission 

adopted the triangle of knowledge, which consists of education, research and 

innovation.30 These terms have this particular sequence and their main import stems 

from the production of information, its sharing and its dissemination. Therefore, 

information is the instrument leading to educational outcomes, which lead to research 

and then to innovation. Hence, OARs play a key role here. As a result, they represent 

a major gateway to knowledge. 

The internet sector is now big enough to exert an influence on the entire 

economy. The public sector must lead, not trail, in the take-up of new technologies. It 

must establish the legal framework for the private sector to flourish and exploit 

technology to bring more efficient delivery of public services. Therefore, the 

European Council emphasised that the transmission of the information is crucial to 

future growth, and by introducing the ‘eEurope’31 initiative continues to be a major 

policy objective initiator since 2001. The objectives of this initiative are to accelerate 

the development of the information resources in Europe and to ensure their potential 

is available and accessible to everybody.32 

An additional European issue is the initiative, which has been adopted by the 

European Commission since 2005. It is called ‘i2020—A European Information 

Society for growth and employment’.33 Under this framework, the European Union 

                                                           
28 European Commission, ‘Commission Recommendation of 17 July 2012 on Access to and 
Preservations of Scientific Information’ <http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32012H0417&rid=1>. 
29 See European Council (2000) ‘Employment, Economic Reform and Social Cohesion—A strategic goal 
for the next decade’, Conclusions of the Presidency. 
30 For further details concerning this issue, see Peter Maassen and Bjørn Stensaker, ‘The Knowledge 
Triangle, European Higher Education Policy Logics and Policy Implications’ (2011) 61(6) Higher 
Education 757. 
31 It should be mentioned that ‘eEurope’ is part of the Lisbon strategy and is of paramount 
importance. 
32 That is, to all Member States, all regions, all citizens. 
33 See ‘Communication from the Commission to the Council, the European Parliament, the European 
Economic and Social Committee and the Committee of the Regions: ‘i2020—A European Information 
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aims to ensure that it fully benefits from the changes the information revolution is 

bringing. Thus, it is one more step to promote the availability and accessibility of 

information resources within European infrastructure. Hitherto, it aimed to coordinate 

the actions undertaken by the European Member States to facilitate digital 

convergence and to respond to the challenges associated with information sharing and 

dissemination. Specifically, its first objective was to establish a Single European 

Information Space (SEIS) offering affordable and secure high-bandwidth 

communications, rich and diverse content and digital services. 

I aim to analyse the design and assumptions underlying the European OA 

regime. Based on this information, I will develop an analysis of the strengths and 

shortcomings of the European regulations in relation to OA, sharing information and 

protection of IP among European Member States. For instance, an analysis of the 

report produced for the European Commission Directorate General Research and 

Innovation that examines policies and strategies towards OA of scientific data in the 

ERA from 2000 onwards will yield relevant ideas. This helps me examine strategies 

that aim to foster OA of scientific data and to ask whether and how these policies are 

monitored and enforced. This provides the necessary information to move to the next 

issue, which is to examine the copyright regime in Greece. 

The great variety of OA definitions shows that this concept can have more 

than one meaning. The original three formal definitions of OA are the Budapest,34 

Bethesda35 and Berlin36 definitions; they are usually referred to as a consolidated BBB 

definition.37 Yet, there are proponents who highlight that OA is free online access to 

peer-reviewed research;38 however, Greek researchers do not have this privilege 

currently, since access to peer-reviewed research is provided mainly within 

subscriptions to databases and journals. Initiatives to provide OA have so far focused 

on providing online access to theses and dissertations, with some success.39 

In regard to OARs in Greece, it is significant to mention that the Greek 

educational system is provided at no expense to Greek citizens. From pre-primary 

school to the higher educational levels (such as universities), Greek people are not 

obliged to pay tuition fees, unless they choose not to attend public schools or 

                                                                                                                                                                      
Society for Growth and Employment, SEC (2005) 717. 
34Leslie Chan et al, Budapest Open Access Initiative (2002) <http://www.opensocietyfoundations.org 
>. 
35Peter Suber et al, ‘Bethesda Statement on Open Access Publishing’ (2002) 
<http://dash.harvard.edu>. 
36 Stevan Harnad, ‘The Implementation of the Berlin Declaration on Open Access’ (2005) 11(3) D-lib 
Magazine. 
37 Peter Suber, ‘Gratis and Libre Open Access’ <http://dash.harvard.edu/handle/1/4322580>; Charles 
W Bailey, ‘Open Access and Libraries’ (2007) 32(3–4) Collection Management 351. 
38 This is how S Harnad defines this term in his address to the European Rectors’ meeting on OA that 
took place at the University of Liege 4 October 2007. 
39 See Elisavet Chantavaridou, ‘Open Access and Institutional Repositories in Greece: Progress So Far’ 
(2009) 25(1) OCLC Systems & Services, 47. 
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universities. A few years ago, it would have been impossible for the administrator of a 

library to carry on initiatives such as the creation of a digital library that would 

provide free access to the full text of documents written by faculty members or 

students, but now that it is possible to do so the issue is whether the law permits it. 

The wider issue is whether the law should permit or enable such sharing to happen.40 

Therefore, I will examine the Greek OA model and its efficacy in comparison 

with the European governance framework. Additionally, the impact of European 

actions, regulations and directives as well as programs and initiatives of the FP7 will 

be clarified for the purposes of assessing the Greek OA model. This requires an 

assessment of whether the Greek framework should be reformed to keep pace with 

continuous technological evolution and define more strictly the concept of OA for 

beneficial dissemination and spread of information. I undertake an examination of the 

Greek OA governance framework and its efficacy in comparison with the European 

governance framework. In this discussion, I analyse the impact of European actions, 

regulations and directives as well as programs and initiatives of the FP7 for the Greek 

OA model as a case study. This leads to an assessment as to whether the Greek 

framework should be reformed to keep pace with continuous technological evolution 

and define more strictly the concept of OA for beneficial dissemination and spread of 

information. 

In conclusion, and as a follow-up from this analysis, the final issue I will 

examine is the future expectations for OA from the view of modern publishing 

enterprises (such as Elsevier, Wiley, Taylor and Francis Company, IEEE and Oxford 

University Press) in the context of a globalising world. I will develop the argument 

that contemporary publishing companies can make a difference, and not only can they 

tolerate OA but they can also embrace it in the context of a globalising world. 

Moreover, because of the interconnection between globalisation and the internet, there 

are major implications for how the publishing industry will be modified in the 

foreseeable future. This change may be technology-driven, but there is a place for 

intellectual debate about appropriate regulation of the field. This requires an 

examination of commercial and moral claims of the authors or creators and the 

conventional publishers’ vis a vis those of the end users, both nationally and 

internationally. This analysis will enable me to make an argument about the 

importance of OA as an appropriate governance mechanism for both protection and 

distribution of information in the international arena. This analysis develops the 

argument that, in a globalised world, justice and social cohesion requires commercial 

multinational corporations (MNCs) to act responsibly and ethically. Most of the big 

publishing houses are MNCs; if OARs are to be relevant, then such publishing houses 

will have to embrace the concept. It may be asked why they would do so. I will use 

                                                           
40 Eliza Makridou, Iliana Araka and Nikos Koutras, ‘Open Educational Resources and Freedom of 
Teaching in College Education in Greece: Rivals or Fellows?’ in Honorary Volume for Evi Laskari, in the 
Proceedings of the 5th International Conference of Information Law and Ethics (ICIL) (NB Production, 
2012) 605. 
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the concept of corporate social responsibility to make the argument that it is logical 

and feasible for publishing MNCs to modify their business practices and adopt the 

concept of OARs. 

This thesis aims to propose an appropriate agreement called the ‘just’ green 

agreement, which can be integrated into copyright law policymaking. This agreement 

is designed to create policies for depositing the online published works in OARs, 

which will be able to balance the interests of authors, publishers and users. I aim to 

substantiate the claim that current copyright frameworks can be enhanced with the 

adoption of the ‘just’ green agreement, at both international and local levels. This in 

turn helps me argue that OA can be a ‘friend’ or ‘colleague’ and not a ‘foe’ for 

copyright regulations. 

1.5 Literature review 

In the following literature review I will mainly focus on the writings that 

resonate with the reasons why I have chosen to examine OARs as one way of 

enhancing access to information. OARs may be institutionally-based, enhancing the 

visibility and impact of the institution or they may be centralised, subject-based 

collections for example the economics repository RePEc (Research Papers in 

Economics) or the physics repository, arXiv.41 It is also argued that libraries and other 

bodies can create local copies and OARs of the resources available to them. Libraries 

can, by working together, make repositories of open access literature and in this way 

guarantee continued access to these scholarly publications into the distant future.42 

In many countries there is a push to have publicly funded research available 

via open access. It is OΑ, which has driven the creation of repositories, especially 

institutional repositories. There is also an impetus to make learning objects more 

accessible, shareable and reusable.43An example of reasons that enabled me to decide 

to examine OARs as a means to increase access to information comes from the case 

study of Asia and OARs in agricultural sciences. The first repository started working 

in 2004 at the Indian Institute of Science, Bangalore. After that, efforts are being 

made to make agricultural research publicly available globally. Particularly, the first 

OAR for agricultural sciences was initiated in 2008. In 2009, another important move 

in this regard is the establishment of OAR in agricultural sciences with the help of 

International Crops Research Institute for the Semi-Arid Tropics (ICRISAT).44 

                                                           
41 Jingfeng Xia, ‘A Comparison of Subject and Institutional Repositories in Self-Archiving Practices’ 
(2008) 34(6) The Journal of Academic Librarianship 489. 
42 Edward M Corrado, ‘The Importance of Open Access, Open Source, and Open Standards for 
Libraries’ [2005] (42) Issues in Science and Technology Librarianship <http://www.istl.org/05-
spring/article2.html>. 
43 Joanna Richardson and Malcolm Wolski, ‘The Importance of Repositories in Supporting the Learning 
Lifecycle’ in ICERI 2012 (2012) 2602 <https://research-
repository.griffith.edu.au/bitstream/handle/10072/48263/80937_1.pdf;sequence=1>. 
44 Bijan Kumar Roy, Subal Chandra Biswas and Mukhopadhyay Parthasarathi, ‘Status of Open Access 
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There exists ample literature discussing various aspects of OARs and their 

potential towards further distribution of information.45 Furthermore, international 

perspectives show that OARs; role is gaining ground in the context of discussion 

about access to information resources.46 It is argued that the concept of OARs is 

determined as a means to increase the visibility of research outcomes.47 Other 

scholars argue that OARs aim to support access to information resources, to increase 

information distribution and encourage scholarly communication.48 Another aspect 

worthy to be mentioned stems from the benefits of information dissemination offered 

via self-archiving in OARs hosted by libraries.49 However, there is no specific 

literature on the precise research question to be examined in this thesis concerning 

agreements about depositing works in OARs that can work as a mechanism to balance 

the interests of authors, publishers and users of online published works. Hence, the 

following review seeks to review the literature in the general field and identify the 

‘gaps’ in the literature in a number of related areas and find a way of synthesising the 

available knowledge to form the basis for my argument. In doing so, I have divided 

the discussion of the components of my argument as follows. 

I begin with the relevant literature on the theoretical issues that highlight why 

                                                                                                                                                                      
Institutional Digital Repositories in Agricultural Sciences: A Case Study of Asia’ (2016) 1329 Library 
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OA is important, including a) OA is a means of access to knowledge, b) the 

knowledge–power nexus and thus the importance of OA for access to knowledge, and 

c) practical reasons according to which OA can be effective. I also discuss the claims 

that OA is problematic and examine the literature related to the issues so far as it a) is 

considered to infringe IPRs, b) restricts commercial profits, and c) discourages 

investments in technology. 

1.5.1 Why open access is important 

1.5.1.1 Access to knowledge 

 

The literature reflects that developing countries should pursue to train national 

policymakers and institutions involved in copyright law designation with special 

focus on the importance of limitations and exceptions.50 In turn, training skills 

acquired potentially ensure that the copyright framework could benefit economy and 

encourage protection, use, and information distribution.51 At the international level, 

technical assistance programs of institutions such as WIPO should incorporate 

training and education with respect to the value and importance of copyright 

limitations and exceptions.  

While penalties for intellectual property infringement are compulsory pursuant 

the TRIPS Agreement a penalty for a copyright owner who violates a limitation or 

exception is not indicated. It is argued that several courts have recognized a doctrine 

of ‘copyright misuse’, where a copyright owner who abuses the copyright privilege is 

precluded from enforcing the copyright until the abusive conduct has been stopped.52 

It is extremely important to recognize that the existing limitations and exceptions 

recognized by the Berne Convention and implemented in national copyright 

regulations are not sufficient to deal efficiently with the development needs 

introduced by copyrighted works.53 While the existing limitations and exceptions in 

the Berne Convention do extend to educational uses, a close examination of these 

exceptions shows that they apply primarily to the use of copyrighted works by 

instructors and teachers.54 Thus, this exception and limitation is of very limited value 

                                                           
50 Ruth L Okediji, Copyright Law in an Age of Limitations and Exceptions (Cambridge University Press, 
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for supplying the local market with sufficient numbers of affordable copies for 

students and the public. In other words, current copyright exceptions and limitations 

do not provide adequate access to information regarding information needs in the 

digital age. 

There are proponents who argue that everyone has the right to knowledge. 

What is more, they also state that ‘[T]he call for change is being echoed by the 

academic community, which is asking for greater open access and the removal of 

economic barriers to science’.55 Fitzgerald, who is the prominent scholar in this area, 

claims that the internet and associated digital technologies provide us with an 

enormous potential to access and build information and knowledge networks.56 

Moreover, he argues that ‘[i]nformation and knowledge can be communicated in an 

instant across the globe, cheaply and with good quality, by even the most basic 

internet user’. However, Fitzgerald states that ‘[c]opyright law which takes definition 

from international conventions and is similar in most countries provides that you 

cannot reproduce or communicate copyright material without the permission of the 

copyright owner subject to exceptions for fair use/dealing, private use and educational 

use’. 

It is widely accepted in the literature that there is a need to amend the current 

copyright regime to make it relevant to changing practices and expectations as to the 

dissemination of information. More specifically, there is an acknowledgement that 

regulations should aim to make intellectual protection sustainable and safeguard the 

interests of all stakeholders. In another context, Fitzgerald claims that ‘[i]n the midst 

of this “information revolution” one message has floated to the surface seamless 

access to knowledge has become a key driver of social, economic and cultural 

development’.57 Following this statement, the right to information is significant 

concerning the development of knowledge. Article 19(2) of the International 

Covenant on Civil and Political Rights (ICCPR) holds that freedom of expression 

includes the right to information and states that 

‘[E]veryone shall have the right to freedom of expression; this right shall include 

freedom to seek, receive and impart information and ideas of all kinds, regardless of 

frontiers, either orally, in writing or in print, in the form of art, or through any other 

media of his choice’.58 

                                                           
55 Demaio, Dorch and Herch, above n 5. 
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Additionally, the Freedom of Information Act (2002) has been replaced by the 

Right to Information Act (2005) which determines an action by the Indian 

government to set out the practical framework concerning the right to information for 

citizens.59 

Scholars also argue that governments can place certain restrictions on these 

rights, though only if it is required. This has long been understood to cover access to 

government information, such as rights covered by the Freedom of Information Act in 

the US. But increasingly some are starting to include access to knowledge, 

particularly regarding the internet. The rationale of open access empowers internet 

phenomena such as Wikipedia and Creative Commons.  This rationale also clarifies 

another justification that stands behind academic sharing, such as the 

OpenCourseWare consortium.60 This is the generally thinking behind a right to 

information that encompasses a right to knowledge and instruments to gain that 

knowledge. In addition, this view describes the reasoning of organizations, such as 

UNESCO, to encourage OA policies (e.g. its joint statement COAR-UNESCO on OA 

examined in the last chapter). 

Another aspect that should be considered in the context of copyright 

amendments required to broaden access to information resources is the international 

IP treaty, the Marrakesh Treaty.61 This treaty facilitates access to published works for 

persons with special abilities (e.g. people with no vision), visually impaired or 

otherwise printed disabled. Its rationale helps me argue that works as an international 

legal basis from the right holder perspective and encourages WIPO member countries 

to establish network for the cross-border exchange of accessible format of copies of 

work.62 Additionally, the provisions of this treaty highlight the importance of right to 

knowledge which should be offered equally. Therefore, it is necessary to develop 

further arguments about how precisely such access to knowledge can be achieved 

while simultaneously protecting the interests of producers of knowledge. 

There is no specific literature that combines the above issues, but the available 

literature on separate issues (not yet identified) will be synthesised to develop the 

argument in this thesis. Moreover, there are advocates who argue that everyone has 

the right to knowledge. They state that ‘[T]he call for change is being echoed by the 

academic community, which is asking for greater open access and the removal of 

economic barriers to science’.63 In another work titled The Open Access to Knowledge 

(OAK) Law Project Report No. 1, the authors state that OA is fundamental for 

                                                           
59 Alasdair Roberts, ‘A Great and Revolutionary Law? The First Four Years of India’s Right to 
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60 Stephen Downes, ‘Places to Go’ [2007] Sakai. Innovate. 
61 Jie Hua, ‘Reconstruction of Copyright Limitations and Exceptions in the Digital Network Age: 
Importation of Legal Flexibility and Certainty’ (2014) 1(4) Int. J. Technological Policy Law 363. 
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knowledge and specifically that ‘[T]he Report calls upon Australian research and 

funding institutions to consider their commitment to open access … The Report 

details a methodology for cataloguing and better understanding publishers’ attitudes 

towards open access’.64Therefore, it is evident that access to knowledge is a founding 

principle of any open society. 

In conclusion, new technologies bring new opportunities for knowledge and 

innovation; thus, OA is part of this type of shift stemming from technological 

evolution. In addition, Drahos, a notable scholar in the field, argues that in the modern 

world, IP rules and IP generated using those rules are globally pervasive phenomena. 

Moreover, he claims that two significant multilateral agreements on IP were 

negotiated among some states: the Berne Convention for the Protection of Literary 

and Artistic Work (1886) and the Paris Convention for the Protection of Industrial 

Property (1883). In present times, the World Intellectual Property Organization 

(WIPO) administers some 23 treaties on IP. Therefore, Drahos is alluding to a greater 

debate on the role of modern copyright regimes and information accessibility to the 

freedom of design over property rights issue, which is of paramount significance to 

countries. By focusing on the matter, the literature appears to argue that is possible to 

enhance the contemporary IP framework. Drahos specifically makes this argument in 

a working paper, as he observes that ‘[d]esign freedom over property rights matters. It 

matters to the kinds of exchanges that can take place and therefore to the structure of 

markets and long-run economic growth’, further noting that ‘[g]roups must have the 

capacity to change the rules of property in order to adapt the use of resources to new 

contexts’. This scientific approach illustrates the importance of balancing the 

competing interests of copyright holders and end users, as they can be observed as 

two different groups or ‘stakeholders’. The examination of this theoretical issue will 

help me address the abilities offered to different groups after a reform of current 

copyright regimes in order to change property regulations to use and reuse resources. 

1.5.1.2 Knowledge is power 

The relevant literature that I will be using consists of major texts on Foucault 

and Habermas. Concerning Foucault, I rely on the chapter authored by Joseph Rouse 

in The Cambridge Companion to Foucault,65 Stephen Ball’s work, Foucault and 

Education: Disciplines and Knowledge,66 and Foucault’s work, The Archeology of 

Knowledge.67 For the discussion on Harbermas’ ideas, the major texts that will be 

used include Lincoln Dalhberg’s article, ‘The Habermasian Public Sphere: Taking 

Difference Seriously?’,68 Erik Oddvar et al’s Understanding Habermas: 
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Communicating Action and Deliberative Democracy69 and the book chapter by 

Douglas Kellner et al, ‘Habermas, the Public Sphere, and Democracy’.70 

1.5.1.3 Practical reasons why open access can work 

There are facts that prove OA as an effective means of greater access to 

knowledge. In the OA literature, these facts are relevant to alternative forms of 

licensing and its efficacy. For example, Creative Commons is a non-profit 

organisation in the United States (US), devoted to expanding the range of creative 

works available for others to build upon legally and to share. The organisation has 

released several copyright licenses, known as Creative Commons licenses, free of 

charge to the public. These licenses allow creators to communicate which rights they 

reserve and which rights they waive for the benefit of the recipients or other creators. 

Lessig, one of the founders of Creative Commons, is a prominent scholar in this field; 

he considers that Creative Commons licenses tend to be a dominant and increasingly 

restrictive permission culture. He also describes this as ‘[a] culture in which creators 

get to create only with the permission of the powerful, or of creator from the past’.71 

Additionally, Lessig maintains that the current culture is dominated by traditional 

content distributors, in order to maintain and strengthen their monopolies over cultural 

creations such as popular music and popular movies. Creative Commons can provide 

alternatives to these restrictions. As a result of his critique, it may be asked if and how 

this type of licensing can be incorporated within the current copyright regime. 

Moreover, what are the specific reforms that should be made in relation to current 

copyright regimes? No specific literature exists on these issues; hence, once again I 

will endeavour to combine the existing critiques of commercial OARs with the 

literature on the desirability of OARs to develop a viable model of regulation.  

For example, there are two international organizations for forming and 

regulating OARs and address matters related to their functionality. The Confederation 

of Open Access Repositories (COAR) and the Registry of Open Access Repositories 

Mandates and Policies (ROARMAP). OARs can be considered as a significant 

infrastructure component supporting the growing number of open access policies and 

laws, the majority of which recommend or require deposit of articles into an OAR. 

Thus, these organizations indicate that the desirability of OARs is gaining ground as 

they have been implemented around the world and are now widespread across all 

regions.  
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1.5.2 Why open access is considered problematic 

1.5.2.1 Infringement of IPRs 

It is argued that access to data released online can be considered copyright 

infringement.72 A significant concern for the proponents of the OA model concerns 

online creation that can be attached to digital platforms and whether it is possible to 

capture associated value through IP licensing. The example of Napster shows possible 

implications on copyright frameworks when there is sharing of online information. 

However, note that Suber argues (in my view, correctly) that OA for science does not 

work as a ‘Napster’.73 Another fact that indicates why OA is problematic is in relation 

to the new licensing system of Creative Commons, which is examined in Chapter Six. 

This licensing system relies on OA and whenever such a license is applied the author 

or creator gives permission for use and distribution of the work. However, there are 

issues when the work is freely available for non-commercial use when it is possible 

for it to be used for commercial purposes and the Creative Commons license cannot 

be revoked.74 These oppositions to OA practice lead me to question which proposal 

has the potential to improve current copyright regimes to embrace the concept of OA. 

1.5.2.2 Implications on commercial publishing 

OA practices are said to create many disadvantages for commercial publishing 

related to academic scholarly works (considered in Chapter Six). One of them is about 

reduction of publishers’ benefits as the OA practice gains further ground in publishing 

and ‘urges’ publishers to modify their publishing policies. In other words, in the long 

term, publishers should integrate OA practice as part of their publishing policy. 

Moreover, it is argued that publishers and publishers’ organisations usually claim that 

the proliferation of OA would set in motion changes in the publishing regime, which 

would seriously undermine the current peer review system.75
 The literature does not 

sufficiently integrate the advantages of OA relative to the disadvantages. I will 

explore arguments concerning making OA acceptable to commercial publishers. 

These implications lead me to question what practices must be integrated by 

commercial publishers to secure their profits while supporting improvements in the 

pursuit of knowledge. 

1.5.2.3 Open access discourages investments in technology 

The extant literature on this topic explores the negative aspects rather than 

developing arguments for supporting OA as advantageous to commercial interests. 

For example, the April 2004 Wellcome Report found that an appropriate and 
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conservative estimate of the charge per article necessary for author-pays journals lies 

in the range of $500–$2500, with these costs varying depending on the type of 

journal. However, while the report’s authors allowed for costs of peer review, 

production and administration and for-profit, no mention of investment in online 

systems and service development was made. Critics argue that OA does not allow for 

sufficient investment in technology. Part of the reason for publishers generating 

profits is to ensure investment in new product development can take place—in the 

digital era, this has proved more crucial than before, with the high costs of developing 

online services. This kind of investment is not only beneficial to end users, but also 

provides a platform through which publishers can compete with one another. 

Competition in the scientific publishing world has previously been constrained to an 

extent because highly renowned journals are not substitutable. However, publishers 

and other interested parties have invested significantly in recent years to develop 

services such as Thomson’s Web of Knowledge or Elsevier’s Scopus, which allow 

access through a single point to content from a range of publishers. It seems likely 

that since many readers are unaware of the publishers of the journals they use, 

capturing the end user in this way, rather than through individual journal titles, will be 

an important guarantor of long-term business success. The concern here with regard 

to OA is that if, as expected, OA services are not as profitable as traditional activities, 

then less investment will be made in these systems and the publishers’ ability to 

compete will be affected; it is possible for the users of online published works to 

suffer as services stagnate and price rises continue.76 The capacity for innovation is 

particularly important in this information age, whereas the literature does not 

investigate how to support the capacity for innovation. Market demands from the 

academic and scientific communities are changing and developing alongside the 

growth of the internet, and journal publishers are adapting their views of how journal 

article content fits into the information spectrum. There are now examples of 

publishers offering more than just the journal content or bypassing the publication of 

research results as articles, while instead providing citable references within a 

database. However, there is little published scholarly analysis of these changing 

practices. It is one of the issues I will explore, linking the commercial aspects of OAP 

with the need for appropriate protection of copyright interests. 

1.6 Methodology 

The Latin noun ‘doctrina’ means instruction, knowledge or learning. It is 

argued that the doctrine in question is distinguished by legal concepts and principles 

of cases, statutes and regulations. Mann defines the doctrine as a mix of diverse laws, 

norms, principles and values that can be either binding or non-binding.77 My research 

relies on this methodology, as I will examine international and local regulations and 
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relevant norms that stem from these regulations. I will also examine local statutes in 

Greece that will help me develop my argument. 

In addition, doctrinal research has been highlighted as the basic category that 

encompasses any form of purely legal analysis, including what the law is now and 

whether there are indications as to how the law might be evolving.78 This 

methodology is appropriate for my research, as I will analyse how OARs can be a 

mechanism to enhance international and local copyright regimes (e.g., in European 

and Greek contexts, respectively). I will use doctrinal research to examine what the 

previous copyright law was and what the current copyright law is, and identify in this 

analysis whether there are any specific issues about how the copyright law might 

evolve in light of the emergence of OARs. 

Another aspect of doctrinal research applied in my thesis concerns the 

examination of the copyright frameworks in Europe and Greece as written bodies of 

principles that can be discerned and analysed using legal sources. Therefore, I will 

first analyse specific European directives that are part of soft law and establish the 

European copyright framework. This examination will help me argue that OARs and 

relevant governance are gradually gaining ground through European soft law that 

introduces a set of principles to be implemented by the European countries. Then, I 

will examine the specific provisions of the Greek Copyright Act and the Greek 

Constitution. The doctrinal analysis will assist in developing the argument that there 

are obvious influences of European soft regulation on how domestic Greek law 

develops. 

It is argued that interdisciplinary research has become a frequently used 

methodology.79 The methodology for this thesis will also include this research 

method, as old and modern philosophical theories on the concepts of property, IP, 

consensus and social justice are examined and, thus, I will rely on the literature of the 

humanities.80 In addition, this methodology will encompass the concept of social 

cohesion that is engaged and, therefore, I will rely on literature from the social 

sciences and develop arguments drawing upon their significance for understanding the 

role of legal regulation and social justice.81 

More specifically, I will analyse the history of property as a concept and the 

transition from property in goods to property in ideas and rights, the historical growth 

of copyright as a property right and copyright’s emergence as a modern ‘trait’ that 

should be included in the governance of copyright framework. Such interdisciplinary 
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knowledge will help me to argue about the importance and role of OA in conjunction 

with public policy and regulations that should be designated towards social justice and 

social cohesion. 

1.7 Thesis plan 

There is growing recognition that OARs provide an opportunity for equal 

access to everybody; they can improve the pursuit of knowledge and further enhance 

academic scholarly communication. However, there is a compelling need to create 

regulatory frameworks that can enhance copyright regimes and balance copyright 

owners’ and end users’ interests. To address the central research question, the thesis 

contains six chapters, five of which have been published in scholarly refereed journals 

listed on the Australian Research Council’s Excellence in Research list. 

This chapter is the introductory chapter and provides my thesis plan, research 

objectives, thesis argument, literature review and methodology, and establishes how 

the argument will be developed. 

The second chapter of the thesis is entitled ‘History of copyright, growth and 

conceptual analysis’; a short part of it has already been published in a peer-reviewed 

journal.82 The chapter is based on the premise that to understand the significance of 

OARs it is necessary to know the context of the debate. Therefore, it is necessary to 

trace the historical development of the concept of private property and trace the 

emergence of copyright as a property right. The continued relevance of the rationales 

for copyright interests, both philosophical and pragmatic, will be assessed in the 

contemporary context of digital publishing. It will then canvas the reasons or 

explanations for the rise of the concept of OA and its significance in the digital 

society. 

The third chapter is titled ‘Open Access: A Means for Social Justice and 

Greater Social Cohesion’; a short part of it has been published in the peer-reviewed 

journal Seattle Journal for Social Justice.83 In this chapter, I argue about two main 

justifications, one philosophical and one pragmatic in nature, for the implementation 

of OA. The philosophical justification relies on Foucault’s views about power and 

knowledge; based on this rationale, I argue that knowledge is power and it is 

necessary in the digital age that everyone has access to knowledge. The pragmatic 

justification relies on cases showing that it is impractical to enforce copyright in the 

traditional sense in the present digital age, and OA can be of help in this regard.84 I 

argue that, as OARs constitute the contemporary mainstream regarding sharing and 
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dissemination of information resources, it is important to examine the theoretical 

arguments about the desirability of OARs in the digital age to develop them as a form 

of social justice and to strengthen social cohesion. This chapter develops theoretical 

arguments for using public policy as a means of social justice and cohesion, and for 

conceptualising OARs as facilitating social justice and cohesion. In conclusion, I 

argue that the public policy objective is crucial to developing OARs as a form of 

social justice while simultaneously enhancing social cohesion. 

The fourth chapter is entitled ‘Examining the governance framework of OARs 

in the European Union’; a short part of it has been published in the peer-reviewed 

journal Intellectual Property Quarterly.85 In this chapter, I analyse the design and 

assumptions underlying the European Union’s OA regime. Based on this information, 

I present an analysis of the strengths and shortcomings of the European regulations in 

relation to OA, sharing information and protection of IP among European Member 

States. For instance, an analysis of the report produced for the European Commission 

Directorate General Research and Innovation, which examines policies and strategies 

towards OA of scientific data in the ERA from 2000 onwards, will yield relevant 

ideas. This will help me examine strategies that aim to foster OA of scientific data and 

ask whether, and how, these policies are monitored and enforced. 

The fifth chapter is entitled ‘Examining the governance framework of OARs 

in Greece as a European case study’; part of it has been published in the peer-

reviewed journal Intellectual Property Quarterly. This chapter examines the Greek 

OA model and its efficacy in comparison with the European governance framework. 

Additionally, this chapter will clarify the impact of European actions, regulations and 

directives, as well as programs and initiatives of FP7 for the Greek OA model, and 

will serve as a case study. This will lead to an assessment of whether the Greek 

copyright framework should be reformed to keep pace with continuous technological 

evolution and define more strictly the concept of OA for the beneficial dissemination 

and spread of information. Given this, I will assess the existing Greek Copyright Act; 

this assessment will enable me to question whether OA is possible and desirable in 

Greece and how the existing Greek Copyright Act can incorporate the concept of OA. 

Building on the understanding of the assessment of governance framework of OARs 

in Greece, the thesis will further examine the research topic about the implications of 

OA on the process of publishing. To consider the publishers’ contrary perspective, 

their responses to OA will be examined in the following chapter. 

The sixth chapter is titled ‘The evolving role of commercial publishers and the 

future of OARs’; a part of it has been published in the peer-reviewed journal The 

University of Western Australia Law Review. This chapter will enable me to make an 

argument about the importance of OA as an appropriate governance mechanism for 

both protection and distribution of information in the international arena. This 
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analysis builds on the earlier discussion in Chapter Three, and develops the argument 

that social cohesion requires the widest possible access to knowledge in the 

contemporary times of digital revolution. Most of the big commercial publishing 

houses should act responsibly and ethically to align with corporate social 

responsibility (CSR) for the public good; if OARs are to be relevant, such publishing 

houses will have to embrace the concept. It may be asked why they would do so. I 

will use the concept of CSR to make the argument that it is logical and feasible that 

commercial publishers can modify their business practices and adopt OARs. 

Therefore, by examining the concepts of OA as a means of creating wider 

access to knowledge and recommending that OARs should become the basic 

component in the publishing practices of public institutions as well as commercial 

publishers, the thesis seeks to contribute to the literature in the field of open science 

and its significance in creating a just global society. It addresses the governance 

framework of copyright laws by recommending integration of OARs with copyright 

interests of all stakeholders to improve access to knowledge by greater numbers of 

people. 
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Chapter 2 

‘History of copyright, growth and conceptual analysis’ 

2 Introduction 

As explained in the introduction, this chapter is based on the premise that to 

understand the significance of OARs it is necessary to know the context of the debate. 

Therefore, it is necessary to trace the historical development of the concept of 

copyright as a property right. The continued relevance of the rationales for copyright 

interests, both philosophical and pragmatic, will be assessed against the contemporary 

times of digital publishing. I will then canvas the reasons or explanations for the rise 

of the concept of OA and include an analysis of the effect of the online revolution on 

conventional publishing methods. 

The main issue in this chapter is about the proper equilibrium between self-

interest and social good. In other words, there is a need to find an appropriate means 

to balance individuals’ interests and the common will. Thus, I will examine the 

concept of property that interrelates justice (Plato), private ownership (Aristotle), 

labour (Locke), growth of personality (Hegel) and a bundle of rights that constitute 

legal relations (Hohfeld). This examination will help me set the context for my 

argument. It is evident from the literature that the core notion of property as a concept 

and its subject matter stems from Aristotle’s ideas, which are about private property 

that leads to evolution, production and personal growth. I contend that the concept of 

property has evolved from Plato’s joint ownership theory to full liberal ownership 

theory and moved in the direction set by Aristotle. Following Aristotle, all 

philosophers similarly describe the concept of private property. 

However, I argue that Plato’s concept of property for communal use is a more 

desirable model, which can justify the philosophy of OA. The origins of the notion of 

property lie in his philosophy; in accordance with his ideas, the concept of property 

was introduced as joint ownership in terms of social justice and, moreover, as a 

beneficial tool to support the growth of the whole republic—the ideal republic. He 

argues that there should not be private property and, therefore, property under the 
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‘umbrella’ of joint ownership forms the appropriate factor for peace and justice. 

Aristotle, although a student of Plato, focuses on a more individualistic aspect; he 

contends that private property is more effective and will lead to improvement. It is 

obvious that he denies his teacher’s (Plato’s) rationale about joint ownership by 

signalising that such extreme unification is against the diversity of personal identity 

and against the benefit that everyone gathers through market exchange. 

This leads to a discussion of Locke’s philosophy, as he extends the aspect of 

private property ownership by combining it with work. Locke claims that whatever 

work is produced by an individual becomes his/her property. This idea justifies the 

connection of ownership and creation. Specifically, in his work titled Second Treatise 

on Government,1 Locke proposes an explanation of by what right an individual can 

claim to own one part of the world when, according to the Bible, God gave the world 

to human beings in common. Locke argues that individuals own themselves and thus 

their own labour. At this point, the connection between Aristotle’s and Locke’s logic 

is evident. I acknowledge that Locke and Aristotle agree that the issue of private 

property is one of numerous intricacies. However, Locke contends a more 

individualistic rationale for property ownership than Aristotle. 

Further on, according to Hegel’s views, the concept of property is used to 

comprehend it as a phase in the development of human kind and the growth of 

individual personality; thus, he extends the appropriate environment or surroundings 

of private property following Aristotle’s and Locke’s logic or reasoning. This 

chronological order could be an effective flow of thinking that enables me to propose 

justifications for the emergence of OA as additional support to current copyright 

regimes. 

From Aristotle’s philosophy to modern times there are differences regarding 

traits of property and its ownership, as, one by one, philosophers added new features 

to their theories. Plato’s basic argument about joint ownership was neglected. 

However, Plato’s philosophy on property will enable me to draw on his notions about 

communal property or joint ownership and its significance within OA. My argument 

is based on Plato’s logic, partly because later philosophers also subliminally support 

his ideas regarding communal use of property, as they highlight several unique 

aspects of community as a whole.2 

The concept of OA supports wider distribution of information resources. 

Therefore, in modern times, when information and communication technologies are 

undergoing a ‘revolution’, it is imperative to go back to Plato’s concept and argue that 

                                                           
1 John Locke, Second Treatise of Government and A Letter Concerning Toleration (Oxford University 
Press, 2016). 
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individualism and self-interest, Locke proposes that property rights are individuals’ natural rights, 
Hegel emphasises that all type of individuals’ rights lie in property and Hohfeld illustrates eight 
different relations that stem from property as right. 
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OA is an instrument with benefits of wide dissemination of information resources. 

Hence, I argue that there is a need to connect the emergence of copyright protection 

with developments in the concept of property. The same connections can justify the 

development of OA in contemporary times; for instance, balancing individual rights 

with the social good. Thus, I will acknowledge justifications based on which the 

concept of private property was introduced and how the idea of private property in 

land and goods was extended to creative efforts. In the last part of my argument, I will 

introduce the concept of OA in terms of an appropriate shift of existing copyright 

protection in the digital age, which leads to distribution of information and 

information accessibility. The main issue in this chapter is about the effective way to 

balance individuals’ interests and the common will. 

In the following discussion, part one deals with the conceptualisation of 

property based on Plato’s and Aristotle’s views about property. This discussion will 

trace the transition from a public or communal property (Plato’s perspective) to the 

understanding of property as an individual ownership right and the change in the 

understanding of private property that helps personal developments (Aristotle’s 

perspective). This will help me to associate basic features of previous philosophers 

with modern philosophers concerning the concept of property. I will further develop 

my argument in part two with a discussion that relies on modern philosophers’ ideas 

(e.g., Locke and Hegel) about property as they further develop the connection 

between ownership and the input of labour to create property. 

2.1 The concept of property: First introduction 

2.1.1 Plato’s notions for property 

Plato’s ideas about property were related to his ideas about family, society and 

the republic. They also contain the origins of notions of patents. His ideas are 

explained below. In the period around 500 B.C. in Ancient Greece, some form of 

patent rights was recognised. For example, in the Greek city of Sybaris patents were 

granted regarding creation of unique culinary dishes.3 Encouragement was held out to 

those who may discover new refinements in luxury; relevant profits emerging from 

such endeavours were secured to the inventor by a patent for the period of one year.4 

Thus, this kind of protection for one year illustrates that creative endeavours were 

encouraged in a manner that protected the whole market from monopolies. At the 

same time, one or more persons could enjoy an economic advantage in relation to 

their creative efforts. In this context, Plato’s ideas are plausible to describe an ideal 

republic in which only philosophers ought to keep private property in terms of 

justice.5 For the rest, he suggests that there should be joint ownership.6 The shape of 

                                                           
3 Anthony Rich, A Dictionary of Roman and Greek Antiquities (Nabu Press, 2010). 
4 William Smith, A Concise Dictionary of Greek and Roman Antiquities (Nabu Press, 2010). 
5 Charles H Kahn, Plato and the Socratic Dialogue: The Philosophical Use of a Literary Form (Cambridge 
University Press, 1998). 
6 Michael Shalom Kochin, Gender and Rhetoric in Plato’s Political Thought (Cambridge University 
Press, 2002). 
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Plato’s ideal republic requires justice as its main purpose.7 

Another relevant aspect that stems from Plato’s ideas concerns wealth in 

conjunction with private property. Plato contends that there should be no legacy or 

private property and thus no nepotism that brings negative influences into society.8 

The abolishment of wealth leads directly to decay of traditional family; therefore, 

children should not acknowledge their parents and vice-versa. However, I argue that it 

is negative to interconnect legacy and private property, as it is not only something 

tangible that can be considered as legacy or private property, especially in our days. 

As the above example about protection for creators of culinary dishes shows, such 

protection of creative efforts was an extension of Plato’s original idea of private 

property in goods to property in creative endeavours. This was achieved through the 

shape of patent protection. Therefore, I depart from Plato on this point;9 an 

intellectual creation can be legacy for the public domain and the entire society. 

Plato contends that owning private property leads to greed and lust. He claims 

that children should be taken from their biological parents and redistributed by the 

state to other parents; that is how he supported his arguments concerning private 

property and the right to ‘own’ a child.10 In other words, Plato does not believe in 

private property as such; he believes that, eventually, no one should own anything, 

except for the philosophers.11 Therefore, some scholars call Plato a proto-socialist or a 

proto-communist. In response, it can be said that this view of property was applied by 

Plato only to the guardian class and the auxiliaries for the purpose of focusing their 

attention on the ever-important matter of the state. It should not under-emphasise the 

fact that it is the first time that someone initiated a discussion about the importance of 

private property, its content and how it was going to be used, as well as to explicate 

the main purposes for someone owning property.12 

Plato’s ideas about private property are fundamentally affiliated with the 

                                                           
7 Leon Harold Craig, The War Lover: A Study of Plato’s Republic (University of Toronto Press, 1996); 
Stanley Rosen, Plato’s Republic: A Study (Yale University Press, 2005); Jonathan Lear, ‘Allegory and 
Myth in Plato’s Republic’ in Gerasimos Santas (ed), The Blackwell Guide to Plato’s Republic (Blackwell 
Publishing Ltd, 2006) 25 
<http://onlinelibrary.wiley.com/doi/10.1002/9780470776414.ch2/summary>. 
8 Corlett, J Angelo, ‘Interpreting Plato’s Dialogues’ (2005) 47(2) The Classical Quarterly 423. 
9 Gerald A Press, ‘Rethinking Plato and Platonism (Review)’ (1988) 26(2) Journal of the History of 
Philosophy 311; Carly Silver, Critical Essays Dealing with the Philosophy of Plato on The Good Life—The 
Platonic Philosophy on the Good Life. (2003) Classical History <http://ancienthistory.about.com>; 
Hannah Kaizer, ‘Plato and Frankfurt: Two Theories of the Relations Between Love and Living Well’ 
[2010] Honor’s Theses <http://digitalcommons.bucknell.edu/honors_theses/76>; Nicholas Riegel, 
Beauty, To Kalon, and Its Relation to the Good in the Works of Plato (University of Toronto, 2011) 
<http://www.synergiescanada.org/theses/otu/29848>. 
10 Catherine H Zuckert, Plato’s Philosophers: The Coherence of the Dialogues (University Of Chicago 
Press, 1st edition, 2009). 
11 Coleen Zoller, ‘Interpreting Plato’s Dialogues (Review)’ (2007) 45(3) Journal of the History of 
Philosophy 486. 
12 Gerald A Press, ‘Methods of Interpreting Plato and His Dialogues (Review)’ (1996) 34(1) Journal of 
the History of Philosophy 135. 
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concept of family and particularly with ‘children’, as he argues that having a child 

leads to greed and lust. However, I wish to argue that as children become adults and 

consequently active members of society, Plato’s views about private property are not 

ultimately productive and are less humanitarian. Plato influenced his student, 

Aristotle, just as Socrates influenced Plato. However, each man’s influence eventually 

moved in different directions. Plato believes that concepts such as property have a 

universal form—an ideal form—that led to his idealistic philosophy and ideal 

republic. Conversely, Aristotle believes that universal forms are not appropriately 

connected to each other, and thus each instance of an object has to be examined itself. 

In the light of these logics, Plato is more interested in justifying communism of the 

elites based on joint ownership, whereas Aristotle is more interested in justifying a 

political order based on private property from an individual aspect—something that is 

relevant for me and leads me to examine Aristotle’s views for the concept of property. 

2.1.2 Aristotle’s philosophy and his concept of property 

Aristotle’s views are particularly crucial because the entire structure of his 

thought had a great and even dominant influence on the economic and social thought 

of the Western world. Although Aristotle, in the Greek tradition, scorns moneymaking 

and is scarcely a partisan of laissez-faire, he sets forth a trenchant argument in favour 

of private property.13 Perhaps influenced by the private property arguments of another 

Greek philosopher, Democritus, Aristotle delivers a cogent attack on the concept of 

communism among the ruling class, as called for by Plato.14 He denounces Plato’s 

goal of the perfect unity of the state through communism by pointing out that such 

extreme unity runs against the diversity of mankind and against the reciprocal 

advantage that everyone reaps through market exchange.15 

I will present Aristotle’s philosophy about private property.16 As Plato’s 

student, Aristotle continues his teacher’s work regarding the issue of private property, 

but from the exact opposite point of view. After repeatedly rejecting Plato’s ideal state 

as a dream that will never happen, he develops a stand in favour of private property.17 

He believes that owning private property is necessary to the stability of the state, 

especially if everyone has a moderate and sufficient amount. Aristotle delivers a 

                                                           
13 Emily Brady, ‘Aristotle, Adam Smith and the Virtue of Propriety’ (2010) 8(1) Journal of Scottish 
Philosophy 79; Martin J Calkins and Patricia H Werhane, ‘Adam Smith, Aristotle, and the Virtues of 
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14 Henry William Spiegel, The Growth of Economic Thought (Duke University Press, 1991); Jacques 
Brunschwig, A Guide to Greek Thought: Major Figures and Trends (Harvard University Press, 2003); 
Lawrence Nolan, Primary and Secondary Qualities: The Historical and Ongoing Debate (Oxford 
University Press, 2011). 
15 Allan David Bloom, The Republic of Plato (Basic Books, 1991); Robert Mayhew, Aristotle’s Criticism 
of Plato’s Republic (Rowman & Littlefield Publishers, 1997). 
16 Anthony Parel and Thomas Flanagan, Theories of Property: Aristotle to the Present (Wilfrid Laurier 
Univ. Press, 2006). 
17 Mary Louise Gill and Pierre Pellegrin, A Companion to Ancient Philosophy (John Wiley & Sons, 2009). 
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point-by-point contrast of private versus communal property.18 

First, private property is more highly productive and will, therefore, lead to 

progress. According to Aristotle’s view, goods owned in common by many people 

will receive little attention, since people will mainly consult their own self-interest.19 

In contrast, people will devote the greatest interest and care to their own property. I 

contend that Aristotle connects creation and production with progress, and this 

connection provides a justification for the need to extend Plato’s idea of private 

property in goods to creative endeavours. 

Second, Aristotle responds to one of Plato’s arguments for property: that it is 

conducive to social peace as no one will be envious, or try to grab the property, of 

another. Aristotle argues that property will lead to continuing and intense conflict, as 

each will complain that he has worked harder and obtained less than others who have 

done little and taken more from the common store. Further, Aristotle declares that not 

all crimes or revolutions are powered by economic motives. As Aristotle trenchantly 

puts it, ‘men do not become tyrants in order that they may not suffer cold’.20 

Aristotle’s statements make it evident that in his view creators have to be rewarded 

and protected as regards their work and contribution to the whole society. For my 

argument, in light of this rationale, it is imperative to create an appropriate form of 

property to protect intellectual creations. Plato’s concept of property has distinct 

negative aspects and it easily causes injustice and conflict regarding creators’ 

profits.21 Thus, I argue that Aristotle’s arguments help justify the need to transform 

Plato’s idea of property and expand it from property in goods to also include property 

in creative efforts. 

Aristotle provides a third argument against Plato’s concept of property. He 

says that private property is plainly embedded in man’s essence. His admiration of 

personality or individuality, money and property is interconnected with a natural love 

of exclusive ownership. Fourth, Aristotle specifies that private property has existed 

always and everywhere.22 To enforce communal property on society would be to 

disregard the record of human experience and to leap into the new and untried. 
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Abolishing private property would probably create more problems than it would 

solve. Eventually, Aristotle weaves together his economic and moral theories by 

providing the brilliant insight that only private property furnishes people with the 

opportunity to act morally; for example, to practice the virtues of welfare and charity. 

The compulsion of communal property would destroy that opportunity. To sum up, in 

accordance with Aristotle, the concept of private property constitutes a means of 

wealth, production and justice and thus should be protected. While Aristotle is critical 

of moneymaking,23 he still opposes any limitation on an individual’s accumulation of 

private property. Instead, in his view, education should teach people voluntarily to 

curb their rampant desires and thus lead them to limit their own accumulation of 

wealth. Despite his cogent defence of private property and opposition to coerced 

limits on wealth, the aristocrat, Aristotle, is fully as scornful of labour and trade as his 

predecessors. However, I will try to balance the concepts of property advanced by 

Aristotle with those of Plato. 

Aristotle created great trouble for the future by morally condemning the 

lending of money and decrying the charging of interest as ‘unnatural’.24 Since money 

cannot be used directly and is employed only to facilitate exchanges, it is ‘barren’ and 

cannot itself increase wealth. Therefore, the charging of interest, which Aristotle 

(incorrectly, in my view) thought to imply a direct productivity of money, was 

strongly condemned as contrary to nature. 

Yet the classical philosophy of Aristotle was, in due time, followed by the 

development of liberal philosophy. Locke was one of the foremost liberal thinkers of 

his time and his ideas on property inform our contemporary understandings. 

Therefore, I now analyse his concept of private property in the context of Locke’s 

ideas regarding property. It is instructive that when Locke’s political theory was first 

published in 1689, the impressive authority of Aristotle stood ready to defeat it. When 

it was confirmed that the renowned author of An Essay Concerning Human 

Understanding had also written the anonymously published Two Treatises of 

Government, Locke was broadly taken to show a distinctive kind of political theory 

based on individual rights and social contract; this type of account of politics has in 

many ways rested on Aristotle. 

2.2 The introduction of private property: From lands and goods to creative 

efforts 

2.2.1 Locke’s philosophy on property 

An analysis of Locke’s philosophy will help me highlight the importance of 

work in relation to property ownership. As an initial issue, it should be noted that both 

                                                           
23 Scott Meikle, ‘Aristotle’s Economic Thought’ (1997) <https://ideas.repec.org>; Harvey C Mansfield 
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Locke and Aristotle acknowledge the issue of private property is one with numerous 

intricacies. Though both philosophers sketch disparate interpretations on how land 

should be distributed among human beings, Locke puts forward a more individualistic 

notion of property ownership than Aristotle. Specifically, in his Second Treatise on 

Government,25 Locke pursues an answer to the question: by what right can an 

individual claim to own one part of the world when, according to the Bible, God gave 

the world to human beings in common? In this work, Locke argues that individuals 

own themselves and thus their own labour. Accordingly, he argues that individual 

property rights are natural rights. It is evident that this idea is similar to Aristotle’s, 

which did not support Plato’s idea concerning joint ownership. 

Following this argument, it is plausible that when an individual labours and 

the outcome of this work is the creation of tangible objects, those objects become his 

property. Political philosopher Robert Nozick calls this idea the Lockean proviso. 

Further, according to Locke, the labourer has to hold a natural property right in the 

resource itself as the exclusive ownership was immediately appropriate for 

production. In addition, within the connection of right on property with production, 

Locke clarifies that, in accordance with his philosophy, the concept of property 

illustrates exclusive rights on tangible abstracts and especially creative endeavours, as 

he interconnects ownership with production. 

Aristotle and Locke disagree on many other issues concerning property 

ownership, including acquisition, maintenance and divine intervention. Nevertheless, 

I would like to emphasise that there are indeed several issues regarding property 

rights where these two philosophers converge, specifically on the issue of equity. 

Locke’s theory on property can be examined as an expansion of Aristotle’s 

main argument regarding private property. I suggest that Locke argues that 

individuals can acquire full property rights over moveable and non-moveable parts of 

earth in a state of nature. The terms ‘moveable’ and ‘non-moveable’ are, in other 

words, ‘tangible’ and ‘intangible’ abstracts comprising notions, ideas, innovations, 

thoughts and, in general, intellectual creations. Regarding Locke and his contribution 

to theories of property, I argue that he expands Aristotle’s concept by stating that 

everyone owns a property, and to this nobody else has any right on that property. 

Admittedly, Aristotle argues something that Locke would not, as Aristotle states that 

those with private property should share it. However, it is also the case that Locke 

revised Aristotle’s ideas about sharing and argues that one should only acquire as 

much property as is appropriate; he or she should not gather in an endless manner. 

Hence, Locke is Aristotle’s successor concerning the development of the concept of 

property and offers the original point for justifications to move from private property 

in goods to property in creative endeavours. Following Locke’s philosophy on 

property comes Hegel’s theory. It can also be considered a further successor, as Hegel 
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developed these ideas regarding property and made them into a natural right. Hegel’s 

philosophy of property is discussed in the section below. 

2.2.2 Hegel’s philosophy of property 

There are several approaches and different definitions of property from a 

philosophical perspective; regardless of these differences, the element common to the 

concept of property is that it is treated as a means rather than an end. In most theories 

of property, it is regarded as a means to the good life—as a term for gaining freedom 

or as a term for the recognition of human being.26 Hegel follows Locke’s rationale 

regarding the relationship between individual and property; he argues that property is 

the embodiment of personality. Further, his view can be seen as extending Locke’s 

notions regarding private property, as in claiming that property is the embodiment of 

personality he transforms it into a natural right. 

Simultaneously, he argues that the basis of individual rights lies in property. 

Property is not merely material acquisition, as it is central to an individual’s assertion 

of identity and personality, and thus Hegel follows the same logic as Locke. What is 

more, Hegel says that property comprises both material and non-material aspects—in 

other words, tangible and intangible abstracts. Since Aristotle introduced private 

ownership as an aspect of self-interest, it encouraged philosophers like Locke and 

Hegel to further develop this issue and argue that property rights are natural rights and 

embodiments for personal growth, respectively. Suffice to say, individuals’ notions 

and self-interests are inherently distinguished from intellectual creation. From this 

mutual philosophical consideration, I suggest that intellectual creation should be 

secured and protected as an additional instrument that accomplishes the move from 

property in goods to personal creations. 

According to Hegel, property is an expression of ourselves and the 

‘location’/room/space where an individual can claim rights and state that ‘this is 

mine’—a claim that others respect.27 The system of private property establishes 

individuality via contract and exchange. Based on this point, Hegel justifies the 

inevitable links among property, growth of personality and profits that stem from the 

aspect of self-interest. Contract demonstrates ownership through institutionalised 

patterns of mutual respect of individual rights and commitments. Economic life 

governed by free exchange of goods is based on an institutionalised notion of the 
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individual as having some claim to recognition as a right-bearing person. If an 

exchange market is to operate effectively, economic actors have to identify universal 

standards by which a person can claim to own property. Established patterns of 

mutual recognition in the modern economic sphere are embodied in economic actors 

and depict a ‘common will’.28 

As a result, the individual has no social traits and thus no reference to the 

social environment. This means that individuals have no private life/personal life with 

features to be integrated into society, such as a marriage and/or family with/without 

children, thus no social reference.29 Therefore, rights demonstrated by Hegel’s idea 

for private property are abstract rights and engage individuals as universal subjects 

without specific features.30 In addition, morality is called by Hegel the system of 

mutual recognition and abstract right. Hegel tries to merge various features of his 

philosophy and social views into a general declaration about the nature of 

modernity.31 He traces a contemporary conception of individuality and of the 

individual as the agent of rights to modern social, economic and political institutions. 

To Hegel, morality is the subjective part of the mutual social commitments that are 

politically institutionalised in contracts and economic markets. Therefore, individuals 

experience mutual commitments as a moral obligation to respect abstract rights as 

ideals or a vision of good based on mutual recognition of abstract rights. 

From the perspective of freedom and in accordance with Hegel’s philosophy 

where emphasis is placed on human needs, property is the first component of freedom 

and, therefore, is in itself a substantive end. Following this notion, Hegel highlights 

that if possession, as power over things, is simply pursued to satisfy self-interest, then 

possession is the means of satisfying these sorts of needs. However, according to 

Hegel, human needs satisfaction is the aspect of mediation regarding recognition of 

the subject as a free agent. In this manner, power over things appears as a means for 

the growth of individual personality. Therefore, this justification represents the 

importance of an effective interconnection among self-interest, property and personal 

progress or individual advancement. 
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Accordingly, Hegel claims that property is the manifestation of the 

individual’s effort to deploy his or her powers and come to self-consciousness by the 

appropriation of his or her environment.32 Consequently, Hegel’s task is not to 

provide a justification for property, but rather to comprehend and understand it as a 

phase in the production of the human mind. It is also the case that any effort to justify 

property in the context of Plato’s ideas regarding joint ownership will not be suitable 

for Hegel, as he ignores the role that property plays in the growth of self-awareness 

among individuals. So long as property is the manifestation of one’s will, it is 

appropriate to make clear that the substantial relationship between the willing subject 

and what should be individual’s property is a procedure which should be relied on 

self-determination. I accept Hegel’s conceptualisation and argue that IP demonstrates 

individuals’ thoughts/ideas/notions/ways of thinking and thus it is necessary to clarify 

that he/she participates in a process where notions or thoughts develop in accordance 

with the individual’s subliminal willingness. Hence, I accept that Hegel’s ideas 

regarding comprehension of property can be considered a phase in the process of 

human mind production. 

From the above discussion, it is evident that Plato, Aristotle, Locke and Hegel 

have developed the concept of property from communal property to individual 

ownership. Simultaneously, the justifications for ownership have expanded the 

concept of property from physical to intellectual goods. Thus, the concept of private 

property as a natural right gradually lends itself to the growth of notions regarding the 

elements of such a right. 

2.2.3 The bundle theory 

Regardless of Hegel’s justification of property as a natural right, it remains the 

case that philosophers have to elaborate what it means to have a natural right to 

property. The most notable writer in this regard is Wesley Hohfeld. His theory 

comprises eight legal relations,33 and his views further develop and clarify the 

meaning of property as a right. In the following discussion, Hohfeld’s ideas regarding 

a right to property are explained, as they inform the bundle theory, which is a legacy 

of legal realism.34 Its origins lie in the late nineteenth and early twentieth century 

analytical jurisprudence.35 Hohfeld seeks to break down into clear and unambiguous 

parts what people loosely called rights. Thus, an entitlement might be proper or claim 

entitlement. It can also be a legitimate entitlement to insist that someone else do or 
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avoid some action with an equivalent duty in that person. 

According to bundle theory, there is no unified concept of private property 

that lends to its comprehension either as a natural right or as intellectual creation in 

the context of law. On the contrary, law gives particular people’s rights to tangible 

objects.36 Moreover, the property that someone holds in any granted occasion is 

simply the sum total of specific rights that law gives to him or her in that state. In 

particular, these rights are metaphorically termed ‘sticks’ and the property that a 

person holds is the particular bundle of ‘sticks’ law grants to them in the given 

situation. Therefore, it is obvious that law reforms the subject matter of property 

rights by adding or removing specific sticks from the bundle. 

What is more, Hohfeld argues that rights in the context of law can be broken 

down into their constituent element blocks. More complex legal rights are built with 

these element blocks. He calls these basic rights ‘jural relations’ (legal relations). In 

addition, Hohfeld outlines eight legal relations, two of which are significant for the 

conceptualisation of property: power and immunity. Hohfeld’s analysis demonstrates 

that property is not as simple a notion as it may first appear. Instead, property is a 

particular pack of determinate types of Hohfeldian legal relations.37 In accordance 

with Hohfeld’s logic, property can be conceptually analysed into particular rights that 

law gives to the Aristotelian individual. I mention Aristotle here because I suggest 

that there is always a subliminal link between Aristotle’s and Hohfeld’s notions about 

the importance of a person or individual. What is more, this justification also 

highlights the importance of personal growth and further social benefits for Plato’s 

republic or the state. 

Hence, since the case of property emerged, philosophers have elaborated on 

personal development on a long-term basis. Despite the long history of property as a 

concept and as a topic of philosophical consideration, more recently the right to 

property has come to play a crucial role in discussions within multiple disciplines 

outside law, and shows that its content is complex.38 This fact is additional 

justification for Hohfeld’s views in accordance with the concept of property, which is 

built in more complex rights and legal relations.39 

Accordingly, this theory does not construct a new normative notion, but is 
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more analytical and descriptive in its emphasis. This does not deny the fact that this 

theory developed in light of a long-lasting and critical philosophical debate regarding 

legal rights and legal liberties.40 Based on its rationale, the state should choose 

appropriate rights to grant in terms of rewarding someone in any given circumstance; 

that bundle of ‘sticks’ forms the property that an individual possesses. 

Hohfeld’s theory makes it obvious that the concept of property is complex 

and, moreover, it does not contain characteristics relevant to private property to 

delineate private ownership as one of its features. Therefore, Hohfeld’s views justify 

the position that there is no particular connection of property to private ownership, 

and from that fact the inevitability of joint ownership emerges. Thus, Hohfeld’s 

views, in conjunction with Plato’s philosophy regarding communal use of property, 

seem to provide a plausible argument that can justify the philosophy of OA to creative 

efforts. That is, the proprietary interests of copyright holders can arguably be shared 

more widely in the era of digital revolution. However, contemporary times are also 

characterised by economic aspects and profits that are associated with and come from 

creative efforts, respectively.41 Therefore, in the following subsection I will examine 

economic justifications for why the concept of property has been extended to 

intellectual endeavours and efforts. 

2.2.4 The extension of property to intellectual efforts: Justifications 

An important form of property in contemporary society is IP, which refers to 

original expressions of thought and new applications of ideas.42 The efforts to 

recognise and protect IP and the relevant markets in such IP have developed 

considerably over the course of this century. If anything, the effects of ongoing IT 

advancements point to the influence of intellectual creations and the corresponding 

desire to protect the economic and intellectual aspects of the same.43 Thus, in many 

ways, IP is justified as a kind of property. This comprises a vast area of specialist 

knowledge, and so I can only point to some of the salient issues. The following 

discussion is not meant to be an exhaustive analysis of all the relevant issues in this 
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regard. Under this technological growth and progress, another aspect of property that 

should be considered is related to actual profits, as the concept of creation can be 

associated to such profits.44 

A notable scholar in the area of IP theories is Robert Merges, who claims that 

property does have a future. In addition, he states that if property demonstrates a 

proper respect both for individual proprietors and the social needs, it can contribute 

beneficially to a well-organised sociopolitical framework.45 As long as modern 

society’s profitable resources come to be intangible, this capacity will gradually be 

served by the crucial part of property we call IP.46 Accordingly, Merges clearly sets 

out the basic features of a workable justification of IP; according to him, these 

elements are: a) properties’ creative labour in accordance with creative work is 

recognised and rewarded with true legitimate rights, hence work from hourly wages is 

converted into a freestanding economic asset whenever possible; b) grant of real 

rights, though not absolute rights, and within this element the creator’s contribution is 

acknowledged by granting IP rights, but society’s contribution to creative work is also 

acknowledged; and c) accommodation of consumers’ and users’ necessities by 

facilitating and encouraging cost-effective and easy IP permission and licensing tools, 

combined with plain methods that allow binding dedication of rights to the public 

benefit. This last element of Merge’s justification for IP lends support to my argument 

and works as an additional justification for the model of OA. 

In the contemporary discourse of IP, the economic aspects of IP outweigh all 

other considerations. Therefore, it is imperative that the economic justifications of IP 

should be addressed. This analysis could provide an additional factor in determining 

reasons for which the notion of property may be extended to creative endeavours. In 

addition, it would provide further support to my eventual argument regarding the 

designation for the appropriate framework for OARs. 

Not surprisingly, economists explore ways of efficiently allocating scarce 

resources to unlimited wants and they realise that IP rights are a plausible way of 

dealing with scarcity in an efficient manner.47 Another significant justification is that 

of utilitarianism; proponents argue that technological inventions are utilitarian works 

and, therefore, the principal economic theory applied is about utilitarianism. 

Moreover, utilitarian theorists generally endorse the creation of IP rights as an 
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appropriate instrument to foster innovation48. Hence, it is acknowledged that freedom 

of expression and creation and dissemination of information—and its protection—

ought to coexist to support effective outcomes, such as innovation. Nevertheless, this 

justification illustrates the importance of creators’ rights and a recognition that such 

efforts enhance social evolution; thus, creative efforts should be protected and 

shared.49 

However, a great number of authors who have pursued economic analyses of 

IP have relied on the ‘Kaldor-Hicks’ criterion that advises lawmakers to select a 

system of regulations that maximises aggregate welfare measured by end users’ 

ability and willingness to pay for the goods and services in relation to information. 

Thus, three different economic justifications dominate the literature. First, incentive 

theory is the most common; it claims that the optimal doctrine is the one that 

maximises the difference between a) the current discounted value to end users of the 

intellectual products whose creation is induced by holding out to creators and 

inventors the carrot of monopoly power, and b) the ensemble detriments generated by 

such a system of incentives. In uneven terms, this theory urges governmental 

lawmakers to establish or further develop IP protection when doing so would help end 

users by stimulating creative efforts more than it would hurt them by constricting their 

access to intellectual products or raising their taxes. 

Second is the economic justification, which is based on patent regimes that 

reduce rental dissemination. Accordingly, its objective is to eliminate or reduce the 

tendency of IP rights to advance duplicative or uncoordinated inventive activity. 

Economic waste of this sort can occur at three stages in the inventive process. Thirdly, 

it is indispensable to realise that copyright and patent systems play crucial roles in 

letting potential producers of intellectual products know what end users want; hence, 

they channel productive outcomes in directions most likely to enhance end users’ 

welfare. Based on this rationale, sales and licenses will ensure that goods get into the 

hands of people who need them and can pay for them. Only under specific 

circumstances in which transaction costs would prevent such voluntary exchanges 

should the holders of IP rights be denied total scrutiny in relation to the uses of their 

works. This also brings into focus the necessity of public policy as an imperative 

concerning the governance of OARs of educational material, as discussed later in the 

thesis. 

This overview of the economic rationales of IP rights needs to be related to the 
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wider issue of whether the products of creative efforts can even be characterised as 

property. At this point, it is logical for me to ask how the concept of property 

ownership has informed the development of notions of IP. IP refers to the rights 

associated with the expression of an idea, or to other abstract objects.50 In other 

words, IP indicates ‘goods’ created from our mind. Well-known types of IP rights 

comprise patents, trademarks and copyrights. In general, IP law supports exclusive 

rights to the appropriator over the use of IP and its aforementioned ‘goods’. I argue 

below that the notion of IP rights was originally created to protect inventors and 

scientists, aiming to simultaneously protect creative procedures and benefit society. 

However, by amplifying the ‘shield’ of protection, this concept caused the opposite 

result. A few alternative initiatives to protect IP with less emphasis on trade emerged 

in the early nineties as a response to the progressively high level of capitalisation of 

IP rights. 

2.3 The historical growth of copyright as property right 

In this part, I trace the development of copyright as property right. By 

presenting copyright’s historical evolution, I identify and analyse the stages that 

copyright passed through, from being considered property of goods to property of 

creative endeavours with legal protection. I connect Renaissance developments with 

the creation of the printing press and explain how these resulted in the necessity for 

conceptualising IP and then protecting it through laws. Additionally, the Renaissance 

period was distinguished by a great revolution regarding intellectual creations and, 

therefore, the concept of legitimate protection from relevant works emerged. Because 

of this revolution, printing press industries started growing. In conformity with my 

argument, this growth will lend further support to the claim that it is necessary to 

reform the concept of copyright to property right. 

The following discussion is divided into six parts. In the first part I will 

discuss the importance of the Renaissance and the rapid growth of intellectual 

creations, which indicated the end of medievalism and the beginning of the new age 

that would eventually introduce the law and economy of copyright. In the second part 

I will argue that printing and publishing in Europe during the 15th century were two 

advances that illustrate a stage in the growth of copyright. In the third part I discuss 

Speyer’s monopoly,51 which was introduced in Venice, and the English printing 

culture as two issues that stand out in the Renaissance period. The fourth part analyses 

the Statute of Anne, the first official copyright regime; it signifies the first 

introduction of an intellectual protection regime that translates the concept of 

copyright into property right. In the fifth part I will analyse the significance of the 

Berne Convention as an international agreement governing copyright. In the last part I 
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analyse the significance of the Trade-Related Aspects of Intellectual Property Rights 

(TRIPS) Agreement administered by the World Trade Organization (WTO). The 

TRIPS Agreement introduced IP law into the international trading system for the first 

time, and remains the most comprehensive international agreement on IP.52 It will 

provide the background for the discussion in subsequent chapters. 

2.3.1 Renaissance period 

In the midst of the 14th century, the Black Death was one of the most 

devastating pandemics in human history, resulting in the death of one-third of the 

population when the plague swept through Europe.53 Every institution of the medieval 

world was disconcerted, setting peasants free from feudal commitments.54 It was 

almost a century after the eruption of the Black Death when innovation in printing 

processes appeared, which more than any other event pointed to the end of 

medievalism and played a crucial role in the growth of the Renaissance. Moreover, it 

was the sign for the beginning of the new age that would finally introduce the law and 

economy of copyright.55 

In 1439, Johannes Gutenberg, a German blacksmith, goldsmith, publisher and 

printer, introduced printing to Europe.56 His invention was a mechanical moveable 

type of printing, which shifted society as a whole and illustrates why it is regarded as 

the most crucial event of the modern period.57 Notions, considerations and discussions 

stimulated minds across Europe and a trend of publishing arose. The literate people of 
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any class could publish pamphlets and even books in their own language.58 It is worth 

noting that the first books printed in Europe were block books, with each page cut 

from a single block of wood, and usually these books were produced in two colours.59 

Additionally, the procedure of cutting letters into the wood was labour-intensive and 

so books had only a small number of pages.60 

As years passed by, another German goldsmith, Johannes Gutenberg, invented 

a more convenient process of printing by creating punches and casting styles of letters 

that permitted book printing within a more effective moveable form. Imitations of 

Gutenberg’s printing press spread rapidly through Europe and by the end of the 

century publishing industries all over Europe printed prolifically. The first printed 

European creation in moveable form is a papal indulgence of 1454 that was created in 

Mainz.61 In the 1460s, German printers established workshops in Venice, Rome and 

Basel, which were under German dominance at the time.62 Installing workshops for 

printing books was a costly enterprise as it required appropriate instruments and 

technology. 

In the context of my argument, in the following subsection I will examine the 

main features of intellectual protection in the Renaissance period, in contrast with 

after the Renaissance period, to prove that its content gradually changed. 

2.3.2 The contrast of contents 

Obviously, the Renaissance period has affected European intellectual life and, 

therefore, appropriate surroundings arose in which new attitudes regarding ownership, 

authorship and intellectual production were deployed. The necessity for intellectual 

protection did not stem from the intangible aspect of intangible objects, such as ideas, 

but from the very tangible world of craftsmanship and mechanical inventions.63 

Therefore, trends at that time were associated with growth, but in different ‘clothes’ 

compared with after the Renaissance period. This comparison highlights the process 

of how copyright transformed into a property right. The contemporary world is 
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distinguished by the continuous technological developments that comprise the basic 

feature of modern times.64 The Renaissance period’s primary characteristic was the 

growing amount of intellectual creations in the many perspectives mentioned above 

and, consequently, monopolies, relevant privileges and the necessity of creators’ 

protections that gradually emerged. In contemporary times, creators have sought to 

protect their online creations by using several digital licenses.65 

Moreover, the Renaissance period was characterised by a growth of interest in 

classical learning and values, the decline of feudal regimes, development of 

commerce and the application of inventions with effective potential, such as paper 

and printing. Therefore, I argue that if someone had the willingness to publish, the 

printing process was required, but there was no specific regime of intellectual 

protection to be applied for his publication afterwards. Throughout the Renaissance, 

creators had need of protection regarding their creations, but there was no particular 

‘redress’ or legitimate regime for intellectual protection. 

From this point on, I would like to present the Statute of Monopolies (1623), 

which clarifies how monopolies are a crucial element in the relationship between 

governments and publishers by excluding creators’ roles and rights. This statute was 

an Act of the English Parliament and illustrates the first statutory expression of 

English patent law.66 Chris Dent argues that the Statute of Monopolies was a crucial 

marker in the history of patents, with ongoing importance.67 Further, it is worth noting 

that the monarch issued the patents involved to grant monopolies over specific 

enterprises to skilled individuals with new techniques. However, earlier English 

patent law was based on custom and common law, not on statute.68 Moreover, the 

Crown granted patents as a form of economic protection to ensure high industrial 

production; it was in response to this state of affairs that this statute emerged. 

The issue was that these patents were the Crown’s ‘presents’ or gifts, with no 

judicial review, oversight or consideration; consequently, no actual law developed 
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around patents.69 This practice came from guilds—groups who were manipulated by 

the Crown and in turn held monopolies over specific industries.70 Unlike the context 

of the current copyright and patent system where privileges stem from creations, in 

the earlier period privileges were accepted as gifts from those who were ruling and 

were for the exclusive benefit of those who had governmental connections. 

Accordingly, Kostylo claims that: ‘[I]n contrast to modern copyright and patent, early 

privileges were conceived as a form of municipal favour (gratiae) and an exception to 

the law (priva lex) rather than the recognition of the author’s inherent rights’.71 In 

addition, she points out that these privileges took various shapes, such as exclusive 

monopolies granting the creators the right to take advantage of their work or engage 

in other productive activity, and printing privileges bestowing publishers or authors 

with exclusive rights to print and sell a work. Hence, both privileges were granted in 

terms of manipulation rather than as the acknowledgement of the creator’s production 

and affiliated IP rights. Moreover, these types of privileges would later be determined 

as patents for inventions and proto-copyrights, respectively.72 

Thus, in the context of legitimacy, printing privileges and grants for automated 

inventions were practically identical. Further, according to Karjala, if patents are in 

the current century to be restricted to tangible objects and their operation by industrial 

procedures, it is to become progressively irrelevant as we steadily approach an 

information-as-product economy.73 Considering that the history of patents initiates not 

with inventions but with royal grants of industrial monopolies in the Renaissance 

period, such as those granted by the English Crown, the origin of the idea that IP is a 

legal right is significant. Advocates claim that this radical change from monopoly 

privilege to legal property emerged solely in response to institutional and economic 

demands.74 For my argument, this history is relevant, as the concepts of copyright and 

patent were not very distinct. 

Going back to Kostylo’s argument regarding the lack of differentiation 

between copyright and patents, there are at least two explanations: legal and cultural. 
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In legal terms, primary printing privileges for mechanical inventions had not produced 

a separate bureaucratic framework and continued to rely on the same system of 

discretionary privileges. In cultural terms, this convergence could be analysed by 

explaining the way in which the content of copyright protection developed, targeting 

first the tangible abstracts of printing technology before it expanded to the protection 

of intangible abstracts.75 A notable effort that shows the first attempt to differentiate 

these concepts was the 1710 enactment of the Statute of Anne, which introduced a 

legitimate framework for intellectual protection.76 In the following section I will 

examine its significance as the first official regime for copyright law. 

2.3.3 Early printing and publishing in Europe 

Early printers were also publishers for themselves, but by the 16th century 

there was a considerable increase of printers. However, other individuals, who 

undertook the majority of costs and commercial risks, financially supported them.77 

Many title pages of books from that time claim at the bottom that the work was 

printed by xxx for xxx (publisher or bookseller of the book). Occasionally, the 

publisher or bookseller was responsible to cover the costs for part of the supplies and 

equipment in the print shop and usually was sharing the income from the print run 

with the printer.78 It is worth mentioning that several books were published under the 

auspices of a significant patron, such as the Pope, a monarch or a wealthy cardinal, 

which shows that the financial issue regarding the printing process was of paramount 

importance. For example, Aldus Manutius was an Italian humanist who became a 

printer and publisher when he founded the Aldine Press at Venice.79 He made 

significant contributions to the enterprise of publishing, including inventing the italic 

form, the use of the modern semicolon, the contemporary appearance of the comma 

and introducing inexpensive books in small formats. Additionally, and in relation to 

costs of the printing process, it should be mentioned that Aldus Manutius issued 

various books with papal financial support.80 According to Sider, most printing 

projects were meant to make a profit, but not necessarily constantly regardless of total 

costs. 
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Moreover, many early printers had serious difficulties publishing, as printing 

was a capital-intensive and highly competitive business.81 It is to be expected that the 

publishers wanted to secure their investment and gains. Therefore, before printing a 

particular text, the printer would request permission from governments for an 

exclusive monopoly on printing that text. It is not surprising that privileges, 

monopolies and relevant revenues associated with intellectual creations and relevant 

efforts arose.82 However, it is obvious that the author’s role was not so important in 

relation with the management of his works and potentials agreements with publishers. 

Indeed, in the hierarchy of interests in the context of trade, the authors’ role was set at 

the bottom of importance and the bilateral agreements between the publishers and the 

rulers highlight the emerging disadvantage of the author’s role. According to 

Kretschmer, the rhetoric of author’s rights have been broadly pushed by third parties 

(i.e., investors in creativity, rather than creators), who also turn out to be the chief 

beneficiaries of the extended protection. Moreover, he argues that ever since the 

beginning the printing press environment has been extremely blurred, still showing 

traces of feudal features.83 In early times, the creators were mostly men and therefore 

I use the pronoun he to refer to them. 

In the following section I will analyse the relationship between Speyer, the 

publisher, and the Venetian Government that granted exclusive privileges for printing 

in Venice. This is relevant to support my argument that the concept of copyright 

developed from the exclusive privilege of printing rather than from a desire to protect 

the author’s creation. 

2.3.4 Speyer’s monopoly and the English printing culture 

During the fifteenth century, the home of first printing privileges was Venice. 

The very first publicly claimed copyright was decided by the rulers of Venice on 18 

September 1469, a short time after the German Master Johannes of Speyer opened a 

printing shop there and started printing with the support of the rulers of the Venetian 

Republic. This was the earliest European initiative where Speyer was granted an 

exclusive monopoly on printing in Venetian territories. Johannes Speyer was indeed 
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bestowed with much more than merely a right to copy. He was given a five-year 

monopoly to print. In contemporary terms, this was a formal paradigm ‘infant’ 

industry protection.84 The practice of granting exclusive privileges to print in a 

particular city, to print a particular text or to print a particular category of texts spread 

instantly from Venice throughout the Italian states, and from there to France and 

England.85 

Even though this monopoly has been addressed as the first acknowledged 

patent, developing a long tradition of granting printing privileges in Europe, Speyer’s 

monopoly does not seem to be something new or outstanding in the economic life and 

legal tradition of Venice. This can be explained with the help of the fact that 

Venetians may not have been the first to introduce printing into Italy, though they 

rapidly determined the significance of this new craft.86 Thenceforth, in the thirteenth 

century the Venetian people led Europe in their endeavours by granting monopoly 

rights to immigrants who brought new skills and qualifications to the city. 

Certainly, during the fifteenth and sixteenth centuries the Venetian 

Government received over a thousand applications from specialists in diverse areas, 

including from the makers of soap, gunpowder, saltpetre and glass, tanners, miners 

and civil engineers.87 These applications cover every possible subject, from machines 

and tools for draining the marshes to poisons and windmills. Significantly, this new 

craft of printing flourished outside the guild structure and, consequently, in the 

absence of any administrative framework controlling and supervising this sort of 

commerce. As for the guilds, the rest of society usually judged these institutions as 

‘rivals’ of the public good and not as laudable patterns for organising society on 

corporate lines.88 It is evident that printing and publishing commerce was not 

organised into a closed form until 1549. Hence, for the first 80 years of printing in 

Venice, relevant privileges continued to be granted occasionally and on an ad hoc 

basis. In this manner, distinction between commercial monopolies and proto-

copyrights did not exist in early modern Venice. 

To sum up, it can be stated that the practice of granting industrial privileges in 
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early modern Italy constituted a crucial field in which new ways and methods arose 

concerning authorship and property. These developments formed the social and 

philosophical vocabulary of IP that foreshadowed its legal outline and adjustment as 

part of copyright tradition in the longer term. I now turn to England, a country with a 

long history concerning copyright and its growth. As England was also influenced by 

the rapid growth of intellectual creations in the Renaissance period, it acquired a well-

established literary and print culture. 

First, I suggest that in the 16th century the society of England was affiliated 

with Aristotle’s views regarding property and the significance of individual evolution, 

and thus society was individualistic.89 Second, England has a long history of literary 

and printing culture in which the concept of authorship could have been constructed. 

In addition, and as mentioned before, it is well known that printing had a 

revolutionary influence in Europe. England adopted the moveable sort of printing 

press from Germany during the Renaissance and instantly improved its publishing 

industry.90 Third, in terms of copyright protection, England has the longest legal 

tradition of copyright protection and it was the first country to demonstrate a common 

law tradition of authors’ rights.91 

2.3.5 The Statute of Anne 1710 

Ronan Deazley claims that there were no less than 13 failed efforts between 

1695 and 1704 to accord a framework of statutory regulation for printing.92 

Eventually, the Worshipful Company of Stationers and Newspaper Makers, usually 

known as the Stationer’s Company,93 agreed to the Statute of Anne, which was 

enacted in the spring of 1710. Accordingly, there are advocates who argue that the 

passing of the Statute of Anne in 1710 is the seminal moment in copyright history.94 It 

is evident that, for the first time, regulations identified an author’s—not the 

bookseller’s—right to administer the reproduction of books. Further, the author’s 

copyright as the exclusive right to administer the reproduction of books, according to 

the Statute of Anne, lasted for 14 years since publication and could be renewed by the 
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author for an additional seven years.95 By acknowledging the author’s right to 

property in books and other printed material, the Statute of Anne set the foundation 

for the contemporary structure of copyright law. 

Atkinson and Fitzgerald claim: ‘[T]he Act also resolved long-standing 

antagonism between publishers and parliamentarians, many of whom wanted to drive 

a dagger through the heart of the booksellers’ monopoly’.96 The Statute of Anne was 

an agreement that stemmed from the publishers’ willingness to regulate a chaotic 

market and politicians’ willingness to strike at monopoly. Additionally, it is necessary 

to mention that the regulations, which were affiliated with the Statute of Anne, could 

not be described as friendly to booksellers. However, the most important 

transformation brought about by this Statute is in relation to what it does not legislate. 

It makes no provision whatsoever for the state arrangement of what could or could not 

be published.97 Additionally, the Statute of Anne argues about liberties that offending 

printers and booksellers have taken with authors and owners of intellectual creations 

who have realised that their books, inventions or writings were printed without their 

acquiescence. Deazley claims that: ‘[T]he basic plank of the Statute of Anne was 

then, and remains, a social quid pro quo. To encourage “learned men to compose and 

write useful books” the State would provide a guaranteed, if finite, right to print and 

reprint those works’.98 I find support in this conclusion to contend that with the 

Statute of Anne a critical opportunity or bargain emerged involving authors, 

booksellers and the public. Deazley’s statement correctly reflects the significance of 

the Statute of Anne as the first attempt at an effective equilibrium among the 

stakeholders of IP. 

The scope of licensing under this statute was to regulate what might be said in 

print to control the publishers in the interests of good order. The primary aim of the 

Statute of Anne was to inspire further study and speech and to empower debates in the 

public sphere. Therefore, I argue that by entrusting the copyright of a printed work in 

the creator or author rather than publisher or bookseller the author is responsible for 

publishing and reproduction of his/her book; thus, the Statute reformulates the 

concept of copyright as a property right. That is, copyright, rather than being an 

advantage, benefit or ‘gift’ to authors, is the natural consequence that stems from their 

intellectual creativity. Hence, the Statute grants a legal framework to the public 

sphere, supporting a regime in which authors are invited to bring their intellectual 

creations or writings into the public forum. The rationale is that these are the creations 
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that stem from their authority, their learning and their considerations. 

The old regime of licensing that strengthened the Stationer’s Company was an 

opportunity for mutually beneficial discussions between the booksellers and the state. 

Accordingly, there are proponents who claim that the Statute of Anne offered a triple-

path opportunity among creators/authors, booksellers and the reading community.99 

Specifically, authors were granted legal recognition and definite monopoly rights, 

booksellers were granted the chance to purchase and take advantage of these 

monopoly rights and the reading community was certain that after the end of the 

restricted term of protection the works would become free and open to everyone. By 

designating limitations, the Statute of Anne produced the literary commons, which is 

now known as public domain, and offered more social aspects in conjunction with 

intellectual creations.100 In other words, authors and booksellers began to enjoy 

mutual benefits. 

2.3.6 From ‘privilege’ to Berne Convention 

As a cumulative consequence of the invention of the printing press by 

Gutenberg in 1436 and in conjunction with Speyer’s monopoly and the Statute of 

Anne, the amount of publishing and copying worldwide developed considerably.101 

Before the emergence of the printing press, booksellers used to copy authors’ 

manuscripts by hand.102 After the introduction of printing, booksellers were able to 

copy authors’ manuscripts at a much faster rate. Therefore, profits from the sale of 

books accommodated booksellers in respect of recovering the costs for authors’ 

manuscripts and the process of printing. 

Because of the ease of printing, printing presses led to ‘piracy; there were 

‘pirate’ booksellers who copied books already published by the ‘lawful’ booksellers. 

In addition, these ‘pirate booksellers could sell copied books at lower prices. This was 

because they were able to avoid paying for authors’ manuscripts.103 It is reasonable to 
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expect that neither the ‘lawful’ booksellers nor the authors had any legal recourse 

against these ‘pirate’ booksellers. And it is obvious that from this point on the 

necessity of protection of the interests of the authors and publishers emerged. This 

necessity first emanated from the booksellers, whose economic interest was 

endangered by the ‘pirate’ booksellers. The booksellers successfully lobbied their 

respective sovereigns for protection in the form of an exclusive right, better known as 

a ‘privilege’.104 The privilege granted legitimate booksellers the exclusive right to 

print and sell specific authors’ manuscripts for a limited time. In essence, the 

government bestowed upon the printer a limited monopoly. The sovereigns also 

benefited from this arrangement, because they could decide which booksellers would 

receive a privilege and which manuscripts were suitable for printing.105 The sovereign 

censored manuscripts that it believed would threaten the public order.106 The use of 

these privileges came to an end about two hundred years after they were 

introduced.107 There are threefold reasons or justifications for their demise: a) Printers 

began to abuse their monopoly power, thereby angering their sovereigns in the 

process. In England, for instance, such abuses were one factor in the House of 

Commons’ refusal to renew privileges.108 b) As governments became more mature, 

the need for censorship began to diminish. c) The authors became more active in 

arguing for protection of their own rights.109 

The new system of protection that filled the vacuum left by the privilege 

system was a statutory form of protection that focused, for the first time, on the rights 

of the authors.110 With the Statute of Anne the first statutory copyright for the 

protection of authors spread throughout Europe and the US. However, a great number 

of authors’ works crossed national boundaries and, as authors were unprotected in 

foreign countries, ‘pirates’ easily targeted their literary works.111 The authors from 

different countries acted to force governments to protect their works under an 

                                                                                                                                                                      
Intellectual Property Wars from Gutenberg to Gates (University of Chicago Press, 2010); Will Slauter, 
‘Upright Piracy: Understanding the Lack of Copyright for Journalism in Eighteenth-Century Britain’ 
(2013) 16(1) Book History 34. 
104 Shōji Yamada, ‘Pirate’ Publishing: The Battle Over Perpetual Copyright in Eighteenth-Century Britain 
(Shoji Yamada, 2012). 
105 Mario Biagioli and Peter Galison, Scientific Authorship: Credit and Intellectual Property in Science 
(Routledge, 2014). 
106 Beate Müller, ‘Censorship and Cultural Regulation: Mapping the Territory’ (2003) 22(1) Critical 
Studies 1; Raymond Birn, ‘Book Censorship in Eighteenth-Century: France and Rousseau’s Response’ 
(2005) 1 223; Anastasia Castillo, GRIN—Banned Books: Censorship in Eighteenth-Century England 
(2009) <http://www.grin.com/>. 
107 Ken Shao, ‘Monopoly or Reward: The Origin of Copyright and Authorship in England, France and 
China and a New Criticism of Intellectual Property’ (2011) 41 Hong Kong Law Journal 731. 
108 Audrey O’Brien and Marc Bosc (eds), House of Commons Procedure and Practice, Second Edition 
2009 (Yvon Blais, 2009). 
109 Nicholas J Karolides, Margaret Bald and Dawn B Sova, 120 Banned Books: Censorship Histories of 
World Literature (Checkmark Books, 2nd edition, 2011). 
110 Sam Ricketson, International Copyright and Neighbouring Rights: The Berne Convention and 
Beyond/Sam Ricketson and Jane Ginsburg (Oxford University Press, 2nd edition, 2006). 
111 Christine Bold, The Oxford History of Popular Print Culture (Oxford University Press, 2011). 



57 

international system and not just via the domestic regimes.112 As the magnitude of 

piracy extended, the scope of relevant activity regarding copyright protection from an 

international perspective also developed. More countries pursued the aim to settle 

copyright relations based on treaty.113 

Material reciprocity was the core concept of the first international copyright 

treaties.114 In accordance with this concept, country one would grant country two’s 

authors the same protection as country two would grant country one’s authors.115 

However, this regime was ineffective and complicated,116 and a number of countries 

maintained piracy as the focal theme of their international copyright relations. They 

declined to enter into any treaties, or if they did enter into such treaties they failed to 

abide by the terms. 

The first attempt for the protection of foreign authors via the national 

treatment regime came from the decree of 1852.117 According to this treatment, 

country one grants authors from country two the same protection that country one 

grants its own authors. Thus, a national treatment framework is much easier to 

manage than a reciprocity framework, as courts need only interpret their own 

domestic copyright law.118 Therefore, any advances in domestic authors’ rights in 

country one would automatically accrue to authors from country two. 

Following the decree of 1852, a trend arose in Europe for better international 

protection of the authors’ rights. The extension of copyright protection demonstrated 

additional support to authors’ rights. As authors’ rights triggered even more attention 

in domestic legislation, authors became an effective political group. Since the 

beginning of the movement, in the context of international copyright protection, two 

explicit principles competed for supremacy. First, the non-discrimination principle of 

domestic treatment preserves the probity of national regulations and ensures that 

foreign authors will be homogenised with local authors. Second, multilateral patterns 
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ensure international consistency and thus increase the distribution of works of 

authorship globally. 

In 1858, the first international Congress of Authors and Artists met in 

Brussels; the work of this group laid the groundwork for the drafting and signing of 

the Berne Convention.119 In addition, the decisions issued by the Congress impelled 

the gradual elimination of formalities, national treatment and domestic regulations. 

Thus, in accordance with the first draft of the Berne Convention, national forms were 

to work in cooperation with international forms, but the latter were to be applied via 

domestic regulations. Although the convention did not achieve every goal outlined at 

the first Congress in 1858, it illustrated the taking of a great step regarding 

international copyright protection. And despite the diverging views expressed from 

the participating countries, the last draft of the Berne Convention (1886) laid the 

groundwork for later developments concerning universality of an appropriate 

international copyright regime, which was introduced in earlier drafts.120 Therefore, 

the adoption by members of the WTO of the TRIPS Agreement further extended the 

Berne Convention’s minimum standards to countries beyond the Berne Union. 

Therefore, the TRIPS Agreement is addressed in the following subsection. 

2.3.7 From Berne Convention to TRIPS Agreement 

The broadly differing patterns of protection and enforcement of IP rights, as 

well as the absence of a universal regime of regulations and disciplines to deal with 

the international trade in products, became a critical trend in the international trade 

relations.121 Eventually, the TRIPS Agreement was negotiated. It comprised an 

integral part of the multilateral trade negotiations under the Uruguay Round of the 

General Agreement on Tariffs and Trade (GATT).122 It covers copyright and related 

rights (i.e., the rights of performers, producers of sound recordings and broadcasting 

organisations); trademarks, including service marks; geographical indications, 

including appellations of origin; industrial deigns; patents, including the protection of 

new varieties of plants; the layout designs of integrated circuits; and undisclosed 

information, including trade secrets and test data. A significant trait of the TRIPS 

Agreement concerns the extension of multilateral GATT dispute settlement as an 

appropriate regime for IP protection. This permits application of trade approvals by 

comprising, for instance, the suspension of concessions or other obligations.123 
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Sell and Prakash argue that, while the TRIPS Agreement represents the first 

comprehensive and enforceable global agreement on IP rights, it has been the subject 

of much criticism since its inception.124 The standard argument in support of TRIPS 

arises from recognition of the modern importance of the knowledge economy and 

private IP as a crucial element of international commerce.125 According to Matthews, 

disputes regarding IP protection constitute significant non-tariff obstacles to 

commerce; thus, TRIPS is a consequence of the necessity for a robust multilateral 

scheme to substitute what was an ineffective patchwork of pre-existing IP 

conventions.126 For the first time since GATT was launched in 1947, the Uruguay 

round of multilateral trade negotiations comprised an effort to harmonise international 

IP rights protection. By the end of these negotiations, participating states signed the 

TRIPS Agreement to regulate and protect trade-related aspects of IP rights.127 

Additionally, the TRIPS Agreement brought IP into the trade regime overseen by the 

WTO and put in place a global minimum standard of intellectual protection that WTO 

members must follow. This covers copyrights, trademarks, industrial designs, 

geographical indications, patents, integrated circuit designs, trade secrets and anti-

competitive contract restrictions. Suffice to say, by globalising IP rights via the 

TRIPS Agreement obstacles to trade were overcome. 

Various wider benefits to society are said to accrue from the imposition of 

temporary monopolies and other limitations that result from private IP rights.128 By 

instituting legal protection, the disclosure of new knowledge and creativity is 

encouraged, and the significant costs associated with the creative process (such as 

with research and development) can be recouped and remuneration earned. Innovation 

is thus both rewarded and further promoted. The scope and reliability offered by a 

global intellectual property rights (IPR) regime should not only stimulate domestic 
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innovation, but the security offered to developed world patent holders and others can 

also encourage foreign direct investment, technology transfer and licensing, and the 

diffusion of knowledge to the developing world.129 

What is more, the TRIPS Agreement represents a significant advance from 

previous agreements regarding IP rights in terms of monitoring, enforcement and 

dispute settlement capabilities.130 In addition, a TRIPS Council reviews domestic 

legislation and application of the accord. Therefore, its supporters see the TRIPS 

Agreement as representing an enforceable global regime of IP protection that plays an 

essential role in the contemporary global information society. The rewarding and 

encouraging of innovation spurs economic growth and enables technological 

evolution. 

Since the TRIPS Agreement came into force, it has received a growing level 

of criticism from developing countries, academics and non-governmental 

organisations. Some of this criticism is against the WTO as a whole, but many 

advocates also regard the TRIPS Agreement as ineffectual policy. The TRIPS 

Agreement’s wealth concentration effects (moving money from people in developing 

countries to copyright and patent owners in developed countries) and its imposition of 

artificial scarcity on the citizens of countries that would otherwise have had weaker IP 

laws are common bases for such criticisms. 

For example, Drahos claims that: ‘[I]t was an accepted part of international 

commercial morality that states would design domestic intellectual property law to 

suit their own economic circumstances. States made sure that existing international 

intellectual property agreements gave them plenty of latitude to do so.’131 Further, 

Archibugi and Filippetti contend that the importance of TRIPS in the process of 

generation and diffusion of knowledge and innovation has been overestimated by both 

their supporters and their detractors.132 Claude Henry and Joseph E. Stiglitz state that 

the modern IP global framework may impede both innovation and distribution, and 

suggest reforms to empower the global dissemination of innovation and sustainable 

deployment.133 In this thesis, the concept of OA is justified as a means of widening 

access to knowledge; the next part introduces the issues that will be developed further 

in the following chapters. 
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2.4 The concept of open access as a means of enhancement for copyright 

protection in the digital age 

It is evident from the discussion in the preceding sections that scholars have 

been communicating thoughts, considerations, claims, research outcomes and 

examinations of these throughout the ages in a diversity of forms. For instance, 

lectures, discussions, essays, manuscripts, monographs, articles and books are among 

the most common ways of sharing intellectual ideas or scholarship. With the coming 

of the Enlightenment, the first scholarly periodicals, Philosophical Transactions of the 

Royal Society of London and Journal des Scavans, appeared in 1665 from leading 

learned societies.134 

Since that time, scholarly articles became a principal form for beneficial 

scholarly communication.135 Learned societies took authority and responsibility for 

editing and publishing scholarly journals during their early years.136 This trend 

continues; various contemporary scholarly societies publish some of the leading 

journals in a variety of science areas. However, after World War Two, government 

investment in Western Europe and the US in the field of scientific research increased 

the numbers of scholarly researchers who could communicate with their fellows. 

Simultaneously, it should be mentioned that the learned societies were slow to adapt 

to this instant flow of investment and the representatives of the printing press industry 

entered the area in growing numbers to provide new titles in a variety of scientific 

areas. 

The growing literature obligated subscribers of scholarly journals, such as 

academic libraries, government agencies, industrial research centres and individuals, 

to obtain access to scholarly data.137 However, the affiliated expenses with such 

access began to increase with the rise of electronic publication.138 In addition, journal 

publishers were forced to produce their content in two different forms: the hard copy 

journal and the electronic or digital version, hosted on a digital network. As prices of 

scholarly journals surpassed costs, worries regarding maintenance of affordable 

access to this sort of literature began to amplify. What is more, the development of the 

internet and specifically the World Wide Web (WWW) introduced new terms, 

challenges and circumstances regarding scholarly communication. Therefore, I argue 
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that the printing press initiated to be attached with digital or online platform to follow 

up with the internet which in turn offers a contemporary way to publish. 

Regardless of the emergence of the internet that promised the possibility of 

extending access to the scholarly literature via cost-effective ways, for-profit 

publishers instead of non-profit scholarly societies inhabit scholarly publishing to the 

greater extent, and they have increasingly consolidated their economic power. By 

using their collective power over pricing, for-profit publishers firmly developed 

journal subscription prices, obligating academic libraries and other subscribers to 

struggle to benefit from their patrons’ desire for access to up-to-date research. 

A renowned author in the OA area, Michael Carroll, argues that born out of 

frustrations over foregone opportunities to grow internet diffusion of scholarly 

research and ever-rising journal prices, academic librarians, autodidacts and some 

academic leaders unified to initiate OA.139 Accordingly, Carroll argues that the 

principal goal of OA is quite simple, as within OA scholarly literature and relevant 

resources information is freely available on the public internet for end users and 

researchers of all kinds.140 

OA is a useful innovation, even if there are minor obstacles regarding online 

availability of information that end users could enjoy while using scholarly journal 

articles. However, more significantly, copyright protection issues emerged and these 

should be considered. In this context, advocates argue that there are two ways 

scholars can make their articles accessible and protect copyright at the same time. 

They can do so either by publishing via the ‘gold road’ of OA, in which publications 

are freely available online to the public, or by publishing via the ‘green road’ of OA 

in a subscription-access journal, in which the author should self-archive an e-print of 

his/her work in an online OAR.141 Once an article is freely accessible within either 

method, it is indexed by search engines and is immediately locatable and retrievable 

by anyone with internet access.142 Taking everything into account, the concept of OA 

is a response to current technological developments in conjunction with creative 

efforts that should be formulated and attached to modern copyright laws, 

appropriately. 

2.5 Conclusions 

In this chapter, among other things, I traced the historical development of the 
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concept of copyright as property right. I also argued about the transition from property 

in goods to property of ideas; my argument relied on old and modern philosophies 

about property. 

To understand the significance of OARs, it is necessary to know the context of 

the debate. In modern times, a response to rapid technological evolution and relevant 

issues of intellectual protection is OA, which constitutes a collection of possible 

conditions and solutions (for instance, those offered from Creative Commons 

licenses) under which the creator can protect his or her work and deliver free 

reproductions of copyright works.143 Considering the efforts by trade companies to 

develop new technologies for publishing should not neglect social benefits. Hence, 

OA can be a tool of enhancement for copyright regimes, as social prosperity should 

be enabled since the benefits of society should have pros over specific material 

interests. 

IP rights are a significant part of the regulatory environment appropriate to 

support economic development in the digital age.144 Current illustrations of growth 

regarding production are strongly related to investments in Information and 

Technology (IT) advances (posts in Facebook, ‘tweets’ in Twitter, creating and 

uploading videos in YouTube and so forth) and correlate with the extent to which 

such technology-driven goods and services are disseminated throughout the 

economy.145 Thus, granting property rights in the fruits of innovative and creative 

endeavours has long been the policy instrument of choice to accomplish these 

objectives.146All in all, by highlighting IT as a basic contributor to economic growth it 

demonstrates that OA, as one of its significant parts, should be considered a tool that 

supports dissemination of information resources that are distinguished by exclusive 

ownership. Therefore, within the following chapter the concept of OA will be 

examined as part of additional support for the basic argument. 

In the following chapter the continued relevance of the rationales for copyright 

interests, both philosophical and pragmatic, will be assessed in the contemporary 

context of digital publishing. It will then canvas the reasons or explanations for the 

rise of the concept of OA and include an analysis of the effect of the online revolution 

on conventional publishing methods. In light of this statement, I will examine the OA 

phenomenon as an instrument of social justice and social cohesion towards the 

enhancement of copyright regimes. 
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Chapter 3 

‘Open Access: A Means for Social Justice and Greater Social Cohesion’ 

3 Introduction 

In this chapter, it is argued that unfettered access to information and 

knowledge is important to create a just global society. Access to knowledge through 

OARs can be understood as a related dimension of this concept. OARs are an efficient 

mechanism to enable an interaction of technical developments with copyright laws to 

disseminate information legitimately. Scholars argue that knowledge is power and, 

therefore, OA can determine an appropriate pathway to power.1 Thus, current 

copyright laws and policies should be examined, and such examination would lead to 

a rigorous theoretical argument about the desirability of OARs in the digital age. OA 

can be also understood as a form of social justice, which can strengthen social 

cohesion in modern societies. Public participation can ensure that just policies are 

enacted and, therefore, the creation of public spaces for consensus formation is 

necessary.2 This argument will be developed by relying on the concept of public 

policy that constitutes a means of achieving social cohesion, as good governance 

requires that people participate in policy formation. 

The chapter deals with three broad interrelated matters. In the first part, an 

examination of justifications for OA (as a means of access to knowledge) is 

undertaken. I discuss two main justifications for access to knowledge: a) the 

philosophical justification that knowledge is power and for that reason it is important 

that everyone has access to knowledge, and b) the pragmatic justification that 

recognises that in this digital age it is impractical to enforce copyright in the 

traditional sense. The first justification in the first section relies on Foucault’s views 

about the relation between power and knowledge, wherein he argues that knowledge 

is power. The second section addresses the pragmatic issue and uses examples that 

highlight the impracticability of copyright enforcement, which necessitates reform of 

the copyright regime. Both justifications for greater access to knowledge are, in turn, 
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arguments for access to information resources like the OARs. 

The second matter follows from the above. That is, access to knowledge is 

necessary to create a just society. For enabling a socially just society, an assessment 

of social justice theories is required. Thus, in the second part of the chapter there is a 

focus on the concept of social justice; my argument relies on Rawls’ theory of justice, 

which attempts to solve the issue of distributive justice. Rawls’ views help to point 

out the importance of the appropriate form for social justice and the crucial role of 

distributive justice in society. In the context of this thesis, justice requires that OA 

should be integrated with copyright laws. Integration here does not necessarily require 

changing copyright standards but does require adopting licensing policies, improving 

government initiatives and so on. Therefore, I argue that OARs are one way of 

making access to knowledge available in a fair manner. However, for OARs to exist 

in this manner, appropriate public policy should be formulated.3 Therefore, a related 

issue for my argument is to examine how social justice and public policy are 

interrelated. I will then argue that social cohesion is enhanced by just public policy 

and in that sense OARs can be one means of creating a cohesive society, both 

nationally and globally. 

Therefore, the third part of this chapter examines the issue of generating social 

consensus for making appropriate public policies. In this regard, Jean-Jack 

Rousseau’s views about the social contract need to be combined with Habermas’ 
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theory. That is, the consensus of social contract cannot be assumed, but must be 

generated in modern societies.4 In this part, an examination of Habermas’ views will 

help create a theoretical foundation for the argument that a cohesive society requires 

involvement of well-informed participants or civil society in creating consensus. 

However, Habermas’ ideas about the public sphere need to be adapted to current 

circumstances in view of the digital age after the emergence of the internet. Therefore, 

I argue that in the digital age the public sphere in Habermas’ terms is constituted, to a 

significant extent, through the internet. This is where everyone is or should be able to 

create, share, disseminate and freely ‘discuss’ ideas. In this way, the internet is a 

crucial component for the construction of social consensus. Such consensus will 

enable the construction of appropriate policies of OARs. 

Each one of the above listed matters is a field of study in its own right. Of 

necessity, I will not be able to engage in an in-depth analysis of all the relevant issues. 

My main effort is directed at synthesising ideas across these diverse areas of 

knowledge to support the concept of OARs as an essential aspect of the knowledge 

management systems in contemporary digital societies. 

3.1 Justifications for open access 

3.1.1 Philosophical justification: Knowledge is power 

The concepts of knowledge and power have a long association. Plato argues 

that human attitude flows from three basic sources: desire, emotion and knowledge.5 

The well-known proverb ‘ipsa scientia potestas est’, meaning ‘knowledge itself is 

power’, was coined by Sir Francis Bacon.6 It is also admitted that the concept of 

knowledge constitutes an important factor that helps people achieve great results.7 

Consequently, the more knowledge a person gains, the more powerful he/she 

becomes. Kofi Annan similarly argues that knowledge is power, information is 

liberating and education is the premise of progress in every society and every family.8 

This statement helps me argue that well-educated people can be part of a well-

developed society. I rely on Foucault’s understanding of knowledge as power and for 

that reason a brief explanation of Foucault’s argument follows. 

This section aims to offer a philosophical justification about knowledge as a 

form of power, which helps me argue that when there is access to information 

resources there is also access to knowledge. I apply Foucault’s ideas in two ways, and 
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two related points need to be made in this regard. In agreement with Foucault, I wish 

to argue that what constitutes knowledge is itself an aspect of power. That is, the 

disciplinary conventions play a crucial role in determining what counts as 

authoritative knowledge. Thus, universities and scholarly journals play an important 

role in establishing the benchmarks of authoritative knowledge in any discipline. 

Access to information is a pathway to access to knowledge and OARs are, therefore, 

an important mechanism of making such access widespread. Secondly, since not all 

information can be considered reliable, the OARs can function as sources of reliable 

information and knowledge. 

Foucault’s works extend the consideration about the concept of power from 

sociology to all the areas of the social sciences.9 He also argues that knowledge and 

power are mutually formed. For this, he introduces the concept of ‘discursive 

formations’, meaning that discourse is more than just language and more than just 

things that reflect reality. Foucault’s ideas regarding the concepts of power and 

knowledge and the concept of ‘discursive formations’ are interlinked. Below, a brief 

introduction to Foucault serves as a context for the following discussion of his ideas. 

His books constitute a vehicle to show the various factors that interact and 

collide in his analysis regarding social shifts and their impacts. As a philosopher and 

observer of human relations, his work concentrates on dominant genealogical and 

archaeological knowledge systems and practices, tracking them through different 

historical fields. In other words, he explains in a novel manner the nature of power in 

a society. In conceptualising power as connected to discourse, he is challenging the 

prevailing orthodoxy that sees power as exercised in a top-down manner and that 

mostly referred to state power. According to Foucault’s understanding, power is 

everywhere and not only in the sovereign. Moreover, power is constituted but is also 

constitutive. We are the agents of power but are also constituted by it. Thus, it follows 

that it is a dynamic process. Foucault clearly drafts a dynamic of power and he also 

suggests a related dynamic interpretation of knowledge. 

Foucault had been writing about the history of knowledge long before he ever 

had concerns about the concept of power. The issue that interested Foucault is the 

epistemic context within which bodies of knowledge compiled within disciplinary 

investigations at various times became intelligible and authoritative. He argues that 

specific investigations are shaped by various concepts and clarifications, by which of 

those clarifications count as ‘serious’, by who is authorised to speak seriously and by 

what procedures are appropriate in terms of assessing the credibility of those 

clarifications that are taken seriously.10 In The Archaeology of Knowledge,11 Foucault 
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calls these historically located areas of knowledge ‘discursive formations’. 

Foucault further argues that knowledge is a form of power.12 In particular, he 

states that ‘[K]nowledge linked to power, not only assumes the authority of the truth, 

but has the power to make itself true. All knowledge, once applied in the real world, 

has effects, and in that sense, at least, becomes true’.13 More importantly, he 

emphasises that knowledge is not pre-existing but is a result of discourse. He states 

that: ‘[t]here is no power relation without the correlative constitution of a field of 

knowledge, nor any knowledge that does not presuppose and constitute at the same 

time, power relations’.14 

According to Foucault, power does not only exclude, repress, censor, mask 

and conceal.15 He writes that power ‘reaches into the very grain of individuals, 

touches their bodies and inserts itself into their actions and attitudes, their discourses, 

learning processes and everyday lives’.16 In making this argument, Foucault is 

challenging the conventional understanding of power. He argues that the most 

important component for the concept of power lies in the effect that power has on 

entire networks, practices and the world around us, and how our attitude can be 

affected, not power itself. For Foucault, the concepts of knowledge and power are 

inevitably associated. 

For my purposes, this is an important argument. If it were accepted that in 

contemporary societies knowledge dissemination primarily happens through the 

digital media, it follows that access to knowledge must be a significant means of 

accessing and exercising power. Therefore, I claim that access to information 

resources leads to access to knowledge and such access can happen through OARs in 

the digital age. Not only do OARs provide access to the process of knowledge, they 

also give users the opportunity to exercise such power. This helps me to argue that 

there should be equal opportunities to access information for everybody, and OARs 

can also play a dynamic role towards knowledge acquirement. However, in this 

context a further issue that remains to be examined is what constitutes authoritative 

knowledge because of the operation of power. 

Simply having access to information resources does not produce authoritative 
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knowledge or some will to hierarchy in the abstract.17 What interested Foucault is the 

epistemic context within which knowledge became authoritative. This idea is crucial 

for the purposes of my argument. For any field, several knowledge frameworks exist, 

some of which, by consensus, are more important than others, either because they 

explain the state of the world better in terms of efficacy or because they are associated 

with a stronger power base (and usually both).18 Thus, authoritative knowledge is a 

way of organising power relations for an effective social agreement. For example, an 

agreement among universities regarding the policy to be implemented in terms of 

OARs and efficient ways of information dissemination would formulate the norms for 

managing digital publications. This is particularly relevant in the digital age where 

anyone can ‘publish’ on the internet. There is no way of judging the quality of the 

knowledge produced. In the original or traditional publishing model for academic 

works, editors performed the gatekeeping role. This is no longer the case with digital 

publishing, and the issue is whether we still need standards for judging the quality of 

any scholarly work and who should perform this task. It is my argument that the 

OARs can perform the function of gatekeeping and of making the works available 

widely. 

To sum up, Foucault’s views provide a philosophical justification to argue that 

knowledge is power. Moving on to the next issue, a pragmatic aspect for wider access 

to information exists and is discussed below.19 

3.1.2 Pragmatic justifications for open access 

The pragmatic argument for greater access to information and knowledge is 

related to the difficulties of enforcing copyright protections in the changed 

circumstance of digital publications. The problems in enforcing conventional 

conceptions of copyright are threefold. The first issue concerns the ambit of IP law, 

namely that IP is an intangible and what constitutes an infringement of IP rights is 

invariably a matter of interpretation. The second issue concerns managing information 

resources because of the great speed of information transmission and exchange of 

copyrighted works in the digital age. The last issue is interrelated with the concept of 

digital publishing and relevant concerns with copying. 

The first issue is that what constitutes copyright itself is difficult to ascertain. 

The framework of US copyright law is relevant to this issue and helps me illustrate 

the difficulties in the enforcement of IP rights. Whether any practice infringes the 

copyright of the creator is always subject to legal interpretation, which can 

                                                           
17 R Davis-Floyd and C Sargent, ‘The Social Production of Authoritative Knowledge in Pregnancy and 
Childbirth’ (1996) 10(2) Medical Anthropology Quarterly 111; David Lewis, Dennis Rodgers and 
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18 Brigitte Jordan, ‘Technology and Social Interaction: Notes on the Achievement of Authoritative 
Knowledge in Complex Settings’ (2014) 6(1) Talent Development and Excellence 95. 
19 Gaventa and Cornwall, above n 16. 



70 

authoritatively come only from the courts. As a result, the complexity of the law and 

the associated expenses for artists or creative content creators concerning the 

enforcement of the rights that copyright laws grant them operate as real 

impediments.20 The official purpose of US copyright law is claimed to be to motivate 

artistic production and to afford the full ability to copy, reproduce and gain value 

from creative work for the general public good.21 However, in effect, it is very 

difficult for the authors to know whether their rights have been infringed and how to 

enforce their entitlements under the law. This difficulty is in turn exacerbated by the 

modern ways to distribute copyrighted works. 

The second issue for discussion is related to the digital ways and speed of 

distribution of content. Liu argues that copyrighted works are increasingly 

disseminated in digital form through the internet. Consequently, the copyright 

owner’s right to limit copying is under challenge with the ease of copying made 

possible by the digital revolution.22 However, Liu goes on to argue that copyright law 

should acknowledge the unrestricted right to access digital copies in one’s possession 

and a more restricted right to transfer such copies to others. Houle argues that it is 

hard to determine what makes a great song or great sound. In addition, he argues that 

several record creators and authors believe they are not breaching another’s rights if 

they use a small part of a copyrighted work.23 Thus, copying practices are not 

significantly aligned with the copyright regime framework and its provisions, 

globally. These statements illustrate that the ease of replication does not mean that it 

is always ‘lawful’ to disseminate copyrighted works. There are different perspectives 

regarding how much copying should be permissible. The issue is compounded by the 

lack of uniform legal regulation across various jurisdictions, and is discussed next. 

Among other options, it is increasingly being suggested that copyright laws ought to 

be relaxed. 

Two examples from Germany and China illustrate some of the difficulties of 

enforcing copyright laws. A study on behalf of the German Federal Association of the 

Music Producing Industry shows that the number of illegal music album downloads in 

Germany increased in 2011 by about 35% when compared with 2010. At the same 

time, a new philosophy regarding the pros and cons of contemporary German 

copyright laws has arisen, and suggestions have been made that the copyright laws 

should be relaxed. Eckhard Höffner, a German economic historian, argues that 

Germany’s rapid technological expansion and superiority by the late 1800s and at the 
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turn of the 19th century was due directly to Germany’s relaxed copyright laws.24 

A report of the Australian Law Reform Commission (ALRC) regarding 

recommendations to relax copyright laws is also relevant here.25 In this report, the 

ALRC recommends that Australian copyright laws should be relaxed and modernised 

to allow more people to use copyright material without acquiring permission from the 

rights holders. The Commission was asked by the Federal Government to consider 

whether present copyright exceptions were adequate and appropriate in the digital era. 

The Australian report contains 30 recommendations to relax copyright laws, but it 

does not recommend allowing piracy of copyrighted material. Another relevant 

example in this context stems from the Dutch legislature’s efforts to relax its 

copyright laws. Its approach is to provide additional protection for fair use of 

copyrighted material.26 Current fair use exceptions in the European Union are strictly 

defined and not subject to interpretation by the courts (as they are in the US).27 Hence, 

the Dutch stance on relaxed copyright protections shows the increasing reticence of 

individual governments to go along with restrictive copyright legislation like the Anti-

Counterfeiting Trade Agreement (ACTA) treaty. So far, Germany, Poland, the Czech 

Republic and Slovakia have stopped their ACTA ratification process. It is expected 

that the Netherlands will not abide by the European Commission to reach a 

compromise on the treaty. It seems that the Netherlands will proceed with its own 

legislation.28 These examples help me to suggest that if copyright laws’ overarching 

objective is to better serve the public good, they should be as flexible and fluid as 

possible. A possible option in this regard is that legal regulation of exchange and 

transfer of digital information should be clearly regulated. 

China demonstrates another difficulty in the enforcement of copyright. It is the 

sheer scale of piracy that characterises the business structure in China. Shujen et al 

argue that businesses, especially those engaged with manufacturing and information 

distribution, are sensitive to piracy.29 The previous business model focused on 

payments for the use of copyright material via reproduction and distribution is 

becoming something akin to the Maginot line,30 which was bypassed by the dawn of 

                                                           
24 Frank Thadeusz, No Copyright Law: The Real Reason for Germany’s Industrial Expansion? (2010) 
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the internet. The immediate problem is that the people and organisations that have 

spent hundreds of years to establish a business model in the industry with the reliance 

on copyright—that is, copyright pays for the reproduction of its content—now do not 

have any protection.31 Copyright laws were initially designed to compensate the 

creator of content for the time and effort they had spent in developing their ideas and 

products by giving them protection against unauthorised reproduction of their works. 

However, with the arrival of digital technology and the internet, it is now relatively 

easy to reproduce and communicate ideas and content. Consequently, the ways of 

protecting creative works through copyright laws have become inadequate in the 

digital age. 

At this moment, the protection model in the copyright law of China is faced 

with new challenges.32 The key protection in the current copyright law of China, 

similar to most other countries, is focused on the right of reproduction and the right of 

distribution. Technology growth makes reproduction simpler, so that anyone could 

reproduce and distribute what they have on the internet.33 When almost everyone 

breaches the current copyright law, the question is whether the law is of any use. 

Further, serious online copyright infringement in China also puts some large 

companies like Microsoft into a difficult position.34 Thatcher argues that although 

China’s growth as a burgeoning market economy is ensconced within a socialist 

political system, it encounters a dilemma in becoming a fully-fledged actor in the 

copyright field. During the last decades, China has made important steps regarding the 

construction of a system to administer and enforce copyright.35 However, such 

implementation has left much to be desired and shows to some extent a cultural 

tolerance for applications opposed to nourishing a wide respect for copyright. 

Therefore, in contemporary times, the copyright holder may have legal interests, but it 

is becoming more and more difficult to enforce them. 

The digital revolution has made access to information (and knowledge) very 

easy, but at the same time the creator of content has some interest in protecting their 

investment of time and effort through copyright protection. The balancing of these 

considerations of easy access and need to ensure conditions that encourage creativity 

requires a response. In the following section, a brief discussion of the concept of 

social justice is provided to argue that OA is necessary for creating a fair global 
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society. In later chapters, arguments in support of the rights of the authors and 

publishers will be analysed. 

3.2 The concept of social justice 

Social justice requires consideration of theories of justice. These in turn are 

mostly about distributive justice. In this regard, one of the most discussed theories is 

that of Rawls. Such discussion will develop my thesis argument and help me claim 

that suitable institutions and policies are integral to good governance. The concept of 

social justice necessarily involves government, policy and institutions in terms of 

distribution.36 In the modern context, social justice is typically considered equivalent 

to distributive justice.37The terms ‘justice’ and ‘social justice’ are generally 

understood to be synonymous and interchangeable in both common discourse as well 

as the language used within international relations. The concept of social justice is 

implied in many international legal texts, such as the Universal Declaration of Human 

Rights. Felice argues that the importance of social justice can be observed through 

this Declaration.38He argues that the Universal Declaration of Human Rights 

determines the significance of collective human rights. Additionally, he claims that 

the Declaration constitutes an instrument to examine the evolution and development 

of human rights concepts in international contexts. Thus, the Declaration helps me 

argue that social justice should be considered a vital part of national and global social 

infrastructures. 

Moreover, social justice is the virtue that guides us in creating institutions that 

provide access to what is beneficial for the person on an individual basis and in 

association with others. Thus, social justice imposes a personal responsibility to work 

with others to design and continually improve our institutions as the means for 

personal and social development. 

3.2.1 John Rawls’ theory of justice 

A brief analysis of the structure of John Rawls’ theory will set the context for 

extending it to the issue of access to knowledge. Rawls’ theory of social justice is 

commonly referred to as justice as fairness. Rawls set out to draft a theory of social 

justice that would answer two questions. What principles are most necessary to a 

democratic society once we view it as a just system of social cooperation between 

citizens considered free and equal? Which principles are most suitable for a 

democratic society that not only professes but wants to take seriously the stance that 

citizens are free and equal, and tries to realise that notion in its main institutions? 
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According to Rawls, social justice is about satisfying the protection of equal access to 

liberties, rights and opportunities, and taking care of the least benefited members of 

society. Thus, whether something is just or unjust depends on whether it promotes or 

hinders equality of access to civil liberties, human rights and opportunities for healthy 

and fulfilling lives, and whether it allocates a fair share of benefits to the least 

benefited members of society. 

In the same way as Hobbes, Rawls’ ideas of social justice are developed 

around the notion of a social contract.39 The central issue, as with Rousseau, is how to 

explain that free or autonomous individuals voluntarily agree to curtail their freedom 

in the form of a social contract to form political authority. Rawls posits that rational 

and free people will agree to play by the rules under fair conditions, and ensuring that 

everyone plays by the rules is necessary to assure social justice. Further, public 

support is critical to the acceptance of the rules of the game.40 These rules or 

principles specify the basic rights and duties to be assigned by the main political and 

social institutions, and they also regulate the division of benefits arising from social 

cooperation and allot the burdens necessary to sustain it.41 

In this way, Rawls’ theory, being a part of the liberal political tradition, 

provides a framework for the legal use of political power to curtail individual 

autonomy. He constructs justice as fairness based on interpretations of liberal notions 

that citizens are free and equal. Accordingly, the guiding views of justice as fairness 

are expressed through the two principles of justice as mentioned above. These 

principles can be described as follows:42 according to the first principle, in a liberal 

society each person has the same inalienable claim to a fully adequate scheme of 

equal basic liberties; the second principle states that social and economic inequalities 

are to satisfy specific conditions.43 Further, the basic elements for the first principle 

are of paramount importance with regard to the equal basic rights and liberties and 

additional components that make it distinctive. 

Rawls’ second principle consists of two components. The first component is 

about the fair equality of opportunity and it requires equality in terms of education 

and economic chances for individuals or citizens with the same skills or talents and 

intention to use them, regardless of their economic background. The second 

component highlights the importance of difference that confers the dissemination of 

wealth and income. This component requires that social institutions be arranged so 

that any inequalities of wealth and income work beneficially for those who are worst 
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off. It also requires that economic inequalities be to everyone’s benefit, and 

particularly to the greatest benefit of the least advantaged. Moreover, he explains that 

these principles follow a four-phase procedure for implementation. The first is the 

adoption of the principles of justice to regulate a society. The second phase is the 

constitutional convention, which sets forth the institutions and basic processes of 

governance. The third phase is the legislative stage, where just laws are enacted. 

Finally, the fourth phase is the application of the regulations by those who 

govern/rule, the interpretation of the constitution and laws by the judiciary, and the 

following of the rules by citizens in the conditions required by justice as fairness.44 

For Rawls, the first principle deals with the right to equality. That means a fair 

dissemination of each of the capacities needed to be normal and contributing members 

of society over a complete life.45 According to his first principle, freedom of speech 

and assembly, private property and freedom from arbitrary norms of arrest and seizure 

are specified as the basic necessities. The second principle deals with the conditions 

for any inequality that may be part of or produced from the social structure. This 

second principle stipulates that an inequality is just only if it serves the public good. 

He also claims that to be just, advantaged positions within an unequal system should 

be equally accessible to all members of that system. 

Rawls’ rationales for the two principles can be interpreted as an argument that 

opportunities to gain wealth should be part of every individual’s advantage. Freeman 

argues that within Rawls’ first principle, democratic equality provides formal 

assurance to individuals. In other words, this formal assurance secures equal basic 

liberties to people. Freeman further argues that these principles guarantee individuals 

that their needs as free and equal citizens are fulfilled.46 Fulfillment here means equal 

support in terms of basic or overarching goods, such as basic liberties and 

opportunity. Freeman explains that citizens have two primary abilities or 

competences, both rational and reasonable. On the one hand, such rationality is 

apparent in their capacity to work on, to decide and to reconsider their life goals. On 

the other, citizens are reasonable, as they have the capacity to understand the concept 

of justice; that means that in ordinary social situations they can judge things and act 

accordingly. Freeman’s interpretation of Rawls’ opinion on egalitarianism helps me to 

extend these ideas to the issue at hand—that is, OA and IP rights of the authors. First, 

it is reasonable to expect everyone can agree that the creative content creators should 

benefit from their intellectual endeavour. Second, the consumers should have equal 

opportunities of access to the knowledge thus created. 

Aligned with Rawls’ argument, David and Foray argue that knowledge has 

been a crucial component of economic development and an important cause of the 
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gradual rise of social wealth since time immemorial. They argue that the ability to 

produce new ideas and knowledge has always served well the wealth in a society.47 

Mueller also argues that knowledge is considered a significant component in terms of 

economic development. She argues that human resources, labour and knowledge 

constitute such development. What is more, knowledge can be transformed into 

products and processes; therefore, it can be part of commercialisation. The ability to 

produce, identify and exploit knowledge depends on the existing knowledge stock and 

the absorptive capacity of actors, such as employees at firms and researchers at 

universities and research institutions.48 This statement is of direct relevance to this 

thesis as it enables the argument that the current stock of information gathered by 

universities and research institutions might not be disseminated to its full extent; 

hence, better knowledge flows should occur and ways for further dissemination of 

information are needed. Today, OA is a form of essential resource and it is reasonable 

to expect that equal access to information would be fair.49 It further supports the 

argument that OA could be a significant means for social justice that gives 

opportunities to everybody. Scholars also argue that a significant area of inequality 

that should be considered in terms of dissemination of goods, opportunities and rights 

is that of access to knowledge.50 

Another aspect of Rawls’ theory is that any procedure or outcome should be 

consistent with social justice. Any procedure or outcome is inconsistent with social 

justice if it interferes with an individual’s claim to equal liberties.51 The device of a 

veil of ignorance thus helps justify why any one of us would be interested in creating 

fair and just rules. It follows that public policy ensuring participation of all citizens is 

likely to enable the formulation of fair and just rules. Furlong and Kerwin argue that 

citizens’ interest groups are one of the most important policymaking venues in rule 

making.52 In other words, participatory democracy could be one mechanism that leads 

towards a society with fairer and just institutions. 
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However, the possibility of participation in rule formation and public policy 

formulation in turn depends upon people having the capacity for meaningful 

participation. Moreover, social justice is not possible without strong and coherent 

redistributive policies conceived and introduced by public agencies.53 Therefore, 

institutions such as universities should play a crucial role as actors in the context of 

social justice. They could offer equal opportunities for access to information through 

OARs. The following brief discussion of the concept of participatory democracy is 

designed to explain its significance to the conditions that would enable the formation 

of appropriate public policy and fairer regulations. 

3.3 Social cohesion requires public policy that creates social justice 

3.3.1 The importance of public policy and participatory democracy 

In this section I explain how fairer regulations may be made through 

appropriate public policy. It requires that informed citizens ought to be able to 

participate in the formulation of appropriate public policy.54 Thus, participatory 

democracy could be considered a significant innovation in democracy.55 Moreover, 

public policy—in both aspects of its processes and substantive content—requires that 

people have a voice in its formation.56 In the context of this thesis, an obvious aspect 

of public policy is that access to information is critical for enabling citizens to 

exercise their voice, to effectively monitor government and hold government to 

account, and to enter into informed dialogue about decisions that affect their lives. 

Moreover, citizens can improve their living standards and better their lives when they 

have access to knowledge.57 

In the following discussion, a brief explanation of different understandings of 

public policy sets the context for the argument that participatory democracy is a 

suitable device for citizens to engage in the processes of forming policies. There are 

several definitions of public policy and they highlight relevant theoretical debates. 

The concept of social justice in the broader sense is about the links between citizens, 

institutions and governments. Strong public policy should solve problems efficiently, 

serve justice, support governmental institutions and governmental policies and 

encourage active citizenship.58 Thus, the ideal objective of public policy is of direct 

relevance to social infrastructure and consequently active citizenship.59 Public policy 
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and governance are thus interrelated, as both require fairness and that means adhering 

to principles of social justice. 

For example, Edwards notes that the challenge for governments is to find 

ways to engage others in the policymaking process and to make citizens’ participation 

fundamental.60 The issue of citizens’ participation is part of a large debate among 

scholars. Such participation provides an opportunity to influence public decisions and 

has long been a component of the democratic decision-making process.61 Public 

administration is progressively concerned with placing the citizen at the core of 

policymakers’ decisions. Not only is citizens’ participation crucial to the scope of 

public policy and long-term efforts,62 but it can also be an additional instrument for 

efficient governance.63 

There is extensive literature on participatory democracy and not every scholar 

has the same understanding of the concept. For instance, Brown argues that 

participatory democracy is direct democracy in the sense that all citizens are actively 

involved in all important decisions. The concept commonly refers to movements, such 

as the civil rights movement or the women’s suffrage movement, that gather a group 

of people who democratically make decisions about the direction of the group’.64 
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Generally, it is a concept that points to political consideration regarding improving 

collective decision-making.65 It emphasises the right of everyone to participate and 

considers it important that everybody subjected to a collective decision has the 

opportunity to participate in consequential deliberation about that decision.66 

Pateman argues that participatory democracy is often treated as a normative 

argument concerned with aspirations.67 This statement helps me to argue that 

participatory democracy establishes an ideal and so do OARs, but both are desirable 

aspirations. My goal in this thesis is to build or construct an argument that justifies 

OARs as the foundation of creating a participatory democracy of well-informed 

citizens. Citizens can influence public policy by being involved in the processes of 

policy formation. This leads me to the next relevant issue: how to create social 

consensus within participatory democracy. For this reason, the next part of the 

argument will develop rationales for engaging people in creating fairer regulations; by 

implication, and more specifically, this would help in the creation of regulations 

regarding OARs. The following discussion relies on Habermas’ ideas about creating 

genuine consensus in contemporary complex societies. 

3.3.2 Habermas and consensus formation 

This is the last part of the argument of the chapter and it is about the creation 

of social consensus. It is widely accepted that Rousseau’s social contract theory only 

partially conceptualises the idea of social cohesion.68 This forms the basis for them to 
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theorists. Jean-Jack Rousseau in The Social Contract provides the primary background for making the 
connection between good governance and social justice. The underlying issue here concerns human 
nature and the significance of citizens’ participation regarding public policy. 
One of the overarching aims regarding the social contract is to determine whether there can be a 
legitimate authority for the society of free and autonomous individuals. Hence, Rousseau’s concept of 
social contract enables a discussion of whether a local authority that represents free individuals could 
be considered as legitimate. To Rousseau, relations among citizens, state and government are the 
significant components of his social contract. The first principle to govern these relationships is that 
legitimate authority should seek its rationale in the so-called social pacts; the second principle is that 
competition among individuals will trigger the necessity for a social agreement, so that each can 
preserve oneself and be secured from the common will enacted by the people. What is more, 
Rousseau defines government as one of the principal actors, as an intermediary body between 
citizens and state with the main tasks of applying laws and maintaining civil and political freedom. In 
addition, in the context of democracy, citizens share sovereign power, though as subjects they put 
themselves under the laws that the state applies. 
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form regulations that would be effective in terms of protecting liberty.69 Richard 

Margerum similarly argues that the process of social participation constitutes an 

interactive process of consensus building. He further declares that it is also a 

transformative instrument for social change.70 Thus, the concepts of social interaction 

and consensus are affiliated with citizens’ participation and arguably associated with 

the possibility of creating better social infrastructure.71 

On the opposite side to Rousseau’s ideas about the social contract is 

                                                                                                                                                                      
A social contract is necessary according to Rousseau, as it is formulated based on a more collective 
than competitive human nature. He claims that legitimate political authority rights rely on a social 
contract forged between the members of society. He rejects the notion that legitimate political 
authority rights are founded in nature or on force. It is through the concept of social contract that 
Rousseau seeks to determine whether there can be legitimate political authority rights. In other 
words, whether a state can exist that supports, rather than constrains, liberty. Furthermore, Rousseau 
argues that there is such a need for the social contract to deal with inequalities that arose from the 
emergence of private property and which support liberty. 
If Rousseau’s ideas are taken to their logical conclusion, they require participatory democracy as the 
appropriate form of government. The mechanism of participatory democracy can be the means of 
connecting the substance of the social contract, based on citizens’ voluntary association that binds 
them together. This rationale forms the basis for them to form regulations that would be effective in 
terms of protecting liberty. Richard Margerum similarly argues that the process of social participation 
constitutes an interactive process of consensus building. He declares that it is also a transformative 
instrument for social change. Thus, the concepts of social interaction and consensus are affiliated 
with citizens’ participation and, arguably, associated with the possibility of creating better social 
infrastructure. 
However, it is worth mentioning that thinkers from different disciplines have presented new critiques 
of the social contract theory. Particularly, feminists have argued that social contract theory is at least 
an incomplete image of moral and political lives and may be a camouflage of the ways through which 
the contract itself is parasitical upon the subjugation of classes of persons. Therefore, it is not feasible 
to make any realistic assumptions about consensus formation based on Rousseau’s social contract 
theory. Another notable critique that should be considered has been made by Hong Zhang, who 
argues Rousseau’s shortcomings in terms of the concept of sovereignty. He declares that we should 
focus on the appropriate explanation for the need to create a society. In particular, he focuses on 
Hobbes’ idea that such need stems from the war of everyone against everyone for self-preservation. 
He says that Rousseau’s notion was like Hobbes’, as he recognized that self-preservation is the 
human’s or individual’s primary goal (natural law) and he also mentioned the commonwealth that 
people gain from participating in the creation of the social contract. 
Rousseau particularly distinguishes two concepts about common will: a) the will of all, and b) the 
general will. He argues that ‘there is often a great deal of difference between the will of all and the 
general will; the latter considers only the common interest, while the former takes private interest 
into account, and is no more than a sum of specific wills: but take away from these same wills the 
pluses and minuses that cancel one another, and the general will remain as the sum of the 
differences’. It is widely accepted that Rousseau’s social contract theory only partially conceptualizes 
the idea of social cohesion. See also James Samuel Coleman, Foundations of Social Theory (Harvard 
University Press, 1994); and Fathali M Moghaddam, ‘The Psychological Citizen and the Two Concepts 
of Social Contract: A Preliminary Analysis’ (2008) 29(6) Political Psychology 881. 
69 Diana C Mutz, Hearing the Other Side: Deliberative Versus Participatory Democracy (Cambridge 
University Press, 2006). 
70 Richard D Margerum, ‘Collaborative Planning Building Consensus and Building a Distinct Model for 
Practice’ (2002) 21(3) Journal of Planning Education and Research 237. 
71 Clifford Stott and John Drury, ‘The Importance of Social Structure and Social Interaction in 
Stereotype Consensus and Content: Is the Whole Greater than the Sum of Its Parts?’ (2004) 34(1) 
European Journal of Social Psychology 11. 



81 

Habermas, who argues that such views constitute an uncritical, non-deliberative 

general will.72 He further claims that Rousseau relies on an apolitical version of 

contemporary 18th century concepts of ‘public opinion’ towards strengthening 

democracy. In addition, Habermas describes Rousseau as using the prefix ‘public’ to 

highlight the people’s presence during the election process, rather than to amplify the 

openness of their opinions.73 I take help from this idea to argue that openness of 

opinions is a way to share and disseminate various ideas, and the widest possible 

access to information would help in the relevant opinions. Following this statement, 

the first thing to be considered is that sharing and exchange of information is crucial 

for the formation of general will, which, in turn, is for the public good. Further, a 

main aim of Habermas’ views about deliberative democracy is to provide a normative 

account of legitimate law.74 Deliberative democracy is dependent on the discursive 

space in a civil society, where individuals gather to freely discuss and come to 

consensus on important issues. 

Habermas argues for more participatory democracy, which will lead to the 

completion of the Enlightenment project of rationality. It is widely accepted that 

Habermas has sought to produce a variety of tools for this task, such as empowerment 

through communicative rationality to enhance democratic process. His conception of 

deliberative democracy, drawn from the amalgamation of a liberal focus on justice 

and a republican perception of negotiations and self-understanding, aims to improve 

the practice of democracy.75 Vitale argues that deliberative democracy has established 

a crucial role in the discussion about deepening democratic practices in complex 

modern societies. Admitting that individuals are the basic actors in the political 

procedure, social concerns and political deliberation introduces a powerful view of 

participation that has not been properly clarified. Further, she claims that Habermas’ 

philosophical contribution and notion highlights the importance of democratic 

practice.76 However, she questions the Habermasian conception of democracy, 

specifically its lack of concern with social and economic justice and its failure to 

illustrate concrete procedures for institutionalising democratic practices. Thus, she 

introduces her own conception about the concept of participatory democracy and 

concentrates on social and economic inequalities. She concludes that a Habermasian 

focus on deliberation combined with a concern for social and economic justice can 

enhance democratic practice. 

Habermas develops the argument that in a civil society (as the sphere between 

                                                           
72 Jürgen Habermas and William Rehg, ‘Constitutional Democracy: A Paradoxical Union of 
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2010). 
74 Kenneth Baynes, Habermas (Routledge, 2015). 
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political and personal spheres) conditions of genuine participation by everyone can 

and should be created. It is important to emphasise that Habermas aims for rational 

and empirical consensus formation, and he assumes that most of the existing 

procedures of consensus formation are only empirical.77 A brief overview of 

Habermas’ theory regarding the public sphere is necessary to appreciate how various 

parts of his argument fit together and help us comprehend how consensus can be 

formed and become effective in terms of individuals’ active participation. 

To Habermas, the public sphere is a composite concept constituted by three 

main elements. These three elements are titled ‘institutional criteria’ and constitute 

preconditions for the emergence of the public sphere.78 In his work, The Structural 

Transformation of the Public Sphere, Habermas describes these elements and 

develops the concept of the public sphere.79 He explains that one component of it is 

the social sphere. Thus, the public and private spheres constitute our life. The public 

sphere can be understood as including the political sphere, where political decisions 

regarding being a citizen are relevant. The private sphere is divided into civil society 

and the personal spheres. The personal sphere is where emotions and relationships of 

affection govern our behaviour. It is in civil society that we come together with 

relative strangers and have to find ways of operating in an efficient manner. Market 

relationships are private in the sense that they are not public or political sphere 

activities. Yet they are not personal relationships that we have with persons in our 

emotional and affective life. Habermas wants to refine the concept of private market 

relations and explains that in civil society we come together in various capacities, not 

only as market actors. Thus, clubs, the press, the market of culture products, social 

concerns and circumstances in ‘town’ are various layers of civil society associations.80 

Habermas considers that, ideally, civil society is the proper area of social life 

where the dissemination and exchange of information, statements and views regarding 

common concerns or goods occur, eventually shaping public opinion. Consequently, 

it affects the conduct of the political system and those who rule or govern. Marshal 

agrees with these claims—that public opinion formed collectively is not only a 

mediator between society and state but is also the source of ideas required to affirm 

and guide the affairs of state.81 Significantly, for Habermas mere coming together and 

forming opinions is not enough. His main ideas emphasise the conditions in which 

true or un-coerced discourse can develop. To Habermas, the core element of discourse 
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stems from the communication among people.82 Thus, Habermas’ theory of 

communicative action relies on the notion that what happens in a society eventually 

depends on the capacity of those who govern to comprehend and cooperate efficiently 

with social groups to improve social wealth. To conceptualise social cooperation, 

Habermas highlights the rational and cognitive character of such cooperation by 

presuming that good reasons could be given to justify social needs in the face of 

criticism. Thus, the theory of communicative action is aligned to an account of such 

justification, which is called by Habermas the ‘reflective form’ of communicative 

action required as a fundamental component for the civil society.83 

Scholars argue that Habermas’ interests in political theory and rationality 

come together in his theory for discourse ethics in civil society. Cohen and Arato 

argue that Habermas also discusses whether his highly idealised, multi-dimensional 

theory has real institutional purchase in contemporary societies.84 In this context, 

argumentation appears in the form of public discussion and debate over practical 

questions that encompass governmental bodies. Hence, the challenge is to consider 

whether an idealised form of practical discussion connects with real institutional 

contexts of decision-making.85 At this point, this issue is also relevant in charting a 

possible pathway from theoretical discussion to legal policy decision-making. There 

is extensive literature and discussion on this topic. The Danish example of consensus 

conferences and scenario workshops reflects the importance of establishing an actual 

dialogue with citizens about a common concern.86 In addition, this example illustrates 

that such dialogue provides incentives for people to come together meaningfully. 

More specifically, in consensus conferences, citizens are the leaders and thus they are 

responsible for the panel that sets up topics for discussion. In scenario workshops, a 

group of citizens interacts with other social actors to exchange information, 

experience and knowledge and to develop a draft for action. Both forms help me to 

argue that if there is a framework for consideration/discussion among citizens, experts 

and policymakers, then new knowledge will emerge and consensus is more efficient. 
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Such a framework can be provided from several means of communication and 

information sharing. To Habermas, means such as newspapers, magazines, the radio 

and television are the media of the public sphere that can help the discussion and free 

sharing of information about common concerns. In modern times, we can also include 

the internet as part of this media.87 Habermas’ concepts of the public sphere and 

social space could be adapted in the current circumstances of the digital age. It can be 

argued that the modern ‘public sphere’ and relevant ‘social space’ are available on the 

internet. As mentioned above, the internet is the platform where users can freely have 

discussions, consider several issues, create content and share, disseminate and 

exchange information through a variety of platforms, such as social networks. Hence, 

the internet could form a substantial part of the construction for social consensus. 

Other thinkers support this idea. For instance, Dahlgren says that the best example of 

the contemporary public sphere in the digital age that promotes free speech, 

discussions and agreements by creating an online social space is the internet.88 

Thus, in the context of my discussion I reiterate, in brief, that Habermas is 

primarily arguing that in modern societies we do not participate in a meaningful way 

in the matters of governance and forming collective opinions. That is why sharing and 

information exchange can play a meaningful role in the creation of consensus; its 

fundamental component should be the ability for everyone to participate in such 

creation. Equality of participation determines the kind of equality that should be pre-

supposed in theories of justice. A cohesive society requires involvement of active 

citizens. Hence, access to information that leads to knowledge is a significant resource 

and it should be available to all. 

As mentioned above, contemporary societies are quite complex and more 

effective ways of creating consensus are required. The basic reason for such lack of 

genuine consensus is the shrinking of civil society; modern societies are made up of 

individuals who do not come together in any meaningful way. If genuine consensus 

could be created, it would create a community out of the isolated individuals. Today, 

there is an information revolution going on where we are surrounded with ideas, terms 

and concepts such as ‘knowledge society’, ‘information society’ and ‘big data’. 

Arguably, access to these novel information resources could play a vital role for 

modern societies and their structures. This is where dissemination and exchange of 

information could have a significant role for consensus creation. In other words, 

access to information can be the instrument that helps the creation of consensus in 

contemporary times. 

For example, instead of simply voting for an issue and the majority getting 

their way, a consensus formed after due deliberation provides a better way to resolve 
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problems among people or to form relevant policy. A possible example of this could 

be the process established through the TRIPS Agreement, which offers solutions in 

terms of trading. The TRIPS Agreement determines the most comprehensive and 

influential international accord concerning intellectual property rights (IPRs). It brings 

IP rules into the framework of the WTO, obliging its members to meet minimum 

required standards of IP protection and enforcement. Consequently, this has required 

great shifts in some local regulations, particularly in developing countries.89 

Moreover, under the umbrella of a deliberative consensus, all views, concerns and 

ideas are considered and lead to the creation of consensus. By listening closely to 

each other, a group of people with common interests, concerns or issues to solve aim 

to come up with recommendations that can work for everyone. 

Another recent example concerning the structure of communication and the 

creation of consensus through internet channels is the so-called Arab spring. The Arab 

spring movement illustrates the creation of public opinion through online channels.90 

Protests during the Arab spring of 2011 through social media networks played a 

crucial role in terms of instant disintegration of at least two regimes—those of Tunisia 

and Egypt. At the same time, such protests contributed to sociopolitical mobilisation 

in Bahrain and Syria.91 Contemporary technologies and social media had little to do 

with the underlying sociopolitical and socioeconomic factors behind the protest 

movement. However, the crisis occurred sooner rather than later due to the initial 

mobilising impacts of modern technologies and social media networks. The protests 
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were spurred to action by a Facebook campaign run by the opposition, ‘April 6 Youth 

Movement’, which generated tens of thousands of positive responses to the call to 

rally against government policies. 

The Arab spring movement thus shows how people can come together in a 

meaningful way. It demonstrates how the internet-based media represents an avenue 

for consensus formation with great potential. Regardless of the fact the Arab spring 

did not result in great changes, it is still true that the internet can be a tool that has the 

potential to unite people for the generation of a common will and public good. The 

modern ‘public sphere’, offered through the internet, establishes an efficient way to be 

an active citizen in contemporary societies. It follows that if there are equal 

opportunities to access online information resources, that can help all citizens to be 

well equipped or well educated. To sum up, the April 6 Youth Movement helps me to 

argue that when people can share and exchange information (in this case, through the 

social network of Facebook), they come together and work together. 

3.4 Conclusions 

I began this chapter by proposing that three interrelated ideas or matters need 

to be discussed. In the first part, it was demonstrated that OA to knowledge is 

necessary for philosophical as well as pragmatic reasons. Foucault’s ideas helped me 

establish that access to knowledge is essential for a global society. Further, Foucault’s 

ideas helped argue that knowledge assets can be gathered when there are equal 

information access opportunities. Therefore, access to information can lead to 

knowledge and consequently to people’s empowerment. 

I then considered whether access to knowledge is necessary to create a fair 

society. I assessed social justice theories that enabled me to argue about a socially just 

society. My argument for a socially just society relied on Rawls’ theory of justice, 

which helped me point out the significance of appropriate forms for social justice. In 

the context of this thesis, justice requires that OA should be integrated with copyright 

laws. Hence, I argued in this chapter that OARs are one way of making access to 

knowledge available in a fair manner. However, for OARs to exist in this manner, 

appropriate public policy should be formulated. Therefore, a related issue for my 

argument is to examine how social justice and public policy are interrelated. I then 

proceeded to argue that social cohesion is ameliorated by just public policy. It follows 

that OARs can be a tool towards the creation of a cohesive society. 

The last issues I examined concerned generating social consensus for making 

appropriate public policies. In this regard, I combined Jean-Jack Rousseau’s views 

about the social contract with Habermas’ views on the public sphere, which I adapted 

in modern circumstances in light of the emergence of the internet. This helped me 

produce a theoretical foundation and to argue that a cohesive society requires the 

involvement of well-informed participants or civil society in creating consensus. That 

is, the consensus of the social contract cannot be assumed but must be generated in 
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modern societies. Therefore, I argued that such consensus can enable the development 

of appropriate policies for OARs. 

In conclusion, Habermas’ ideas explain how genuine consensus can be 

achieved in modern complex societies, but the core requirement is that everybody is 

equally able to participate in creating consensus in civil society. It is this requirement 

of equality of participation that links back to the kind of equality that should be pre-

supposed in theories of justice. As argued above, Rawls’ theory of distributive justice 

helps me to create a theoretical foundation for my argument that a cohesive society 

requires involvement of well-informed citizens, or, in other words, active citizens. It 

is in this respect that access to knowledge is an important resource and it should be 

available to all. 

OAP and OARs are forms of resources that can function as a contemporary 

response in the digital age. Therefore, they should be integrated into the current 

copyright regulations. They can thus help increase equal access opportunities and 

offer protection of creative content that traditional copyright laws are increasingly 

unable to offer. This chapter has provided the theoretical framework for the interplay 

of OA with public policy objectives that could lead to better social cohesion. In the 

following chapter the primary aim is to analyse the design and assumptions 

underlying the OA regime in the European Union. Based on this information, I will 

present an analysis of the strengths and shortcomings of the European regulations in 

relation to OA, sharing information and protection of IP among European Member 

States. This will help me examine strategies that aim to foster OA of scientific data 

and ask whether, and how, these policies are monitored and enforced. 
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Chapter 4 

‘Open Access in Practice: The European Union’s Regulation of OARs’ 

4 Introduction 

In Chapter Three it was argued that public policy objectives of a fair and just 

society require a greater access to knowledge by an ever-broadening cross section of 

the global society. This raises the issue of creating a balance between the competing 

interests of copyright owners and end users. OARs are a response to new realities that 

stem from technological growth regarding the production and dissemination of 

information.1 Accessibility to information resources has become a modern necessity 

that needs to be met to share equitably the wealth of European society.2 Therefore, 

this chapter will analyse the efforts made by the European Union to create a 

regulatory framework. Scholars argue that the European directives, which will be 

examined below, establish the European copyright framework.3 

Scholars assert that an important factor for economic integration in Europe is 

the concept of information.4 Given the fact that the ‘information society’ is a critical 

element of modern Europe, it is acknowledged that information resources play a 

crucial role in the context of economic integration and the design of future research 

policy in Europe. For instance, the European Commission in 2011 conducted a 

consultation on the future of such policy, which led to the production of new 

foundations for the upcoming Eighth Framework program for research (FP8), 

renamed Common Strategic Framework for Research and Innovation funding 

(CSFRI) and presented under the ‘Horizon 2020’ program.5 This will be discussed 

later in the chapter. 

The design and assumptions underlying the modern framework of OA in 
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Europe can be discerned by an examination of the directives that are the foundation of 

the European copyright regime. Based on this information, an analysis follows of the 

strengths and shortcomings of the European directives in relation to IP, copyright 

protection and related rights, sharing information and OA among European Member 

States that constitute the modern European copyright regime. The analysis and 

explanation of the governance framework for OARs in the European Union will help 

me argue that it can be an instrument to balance the interests of copyright owners’ and 

end users’ interests. Furthermore, it will set the background and help to contextualise 

the implementation of OA in Greece and Italy in the following chapter as the two 

pertinent European case studies. 

The European directives will be studied as a contemporary example of how 

copyright and digital revolution have adapted to create new possibilities, including 

that of OARs. The OA practice in the European context was introduced through the 

program titled ‘Horizon 2020’, which focuses on research and aims to foster 

information accessibility based on OA. The example of OA to research can be used to 

show whether an information society can facilitate new ways of thinking and 

furthering access to information resources. In conclusion, mandates, statements and 

projects relating to OA adopted from European institutions will be also addressed to 

present pragmatic justifications for OA. 

The basic scope of the European Union is unification and harmonisation of all 

European Member States’ national laws.6 Therefore, I argue that since the European 

Union aims to harmonise and unify national laws, it is only reasonable that it provides 

specific copyright policy that could be implemented by the European countries. Such 

policy, found in the directives, is examined below. In addition, these directives 

provide legal provisions in relation to OA and dissemination of information within the 

European continent.7 An analysis and explanation of the rationales for the governance 
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Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on rental 
right and lending right and on certain rights related to copyright in the field of intellectual property 
(codified version); 
Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal 
protection of computer programs (Codified version); 
Directive 2011/77/EU of the European Parliament and of the Council of 27 September 2011 amending 
Directive 2006/116/EC on the term of protection of copyright and certain related rights; and 
Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014 on 
collective management of copyright and related rights and multi-territorial licensing of rights in 
musical works for online use in the internal market. 
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framework of OARs in the European Union will help identify the standard that others 

may wish to follow. 

The following chapter is divided into four parts. The first part considers the 

European copyright regime and illustrates its historical growth during and since the 

process of European integration, which is the overarching objective for Europe. In 

part two there is analysis of specific directives of the European Union, which are the 

foundations of the current European copyright regime. Part three contains discussion 

of the significant regulations of ‘Horizon 2020’.8 This European regulation is the first 

to introduce ways for OA to be applied through research projects and/or initiatives 

funded from the ‘Horizon 2020’ program. The last part examines perspectives on 

advocacy of OARs in the European context. 

4.1 The European copyright regime 

From the Treaty of Rome (January 1958) to the Maastricht Treaty (November 

1993), Europe moved gradually towards achieving one of its overarching objectives: 

economic integration. Therefore, it is relevant to examine the impact of developing 

explicit governance structures at the European level, which lead to integration. The 

directives examined below show that their objective is the harmonisation among 

national or local regimes for intellectual protection in Europe. Hence, copyrighted 

goods (e.g., books, music, films and software) and services (e.g., services offering 

access to these goods) will move freely within the internal market, which constitutes a 

substantial part of European integration. This section illustrates the impact of 

Europeanisation on local structures of the Member States.9 

4.1.1 History of European integration 

Moussis argues that the course of the multinational integration process in 

Europe is established by three currents that converge at certain points and empower 

this integration: a) the growing number of participants, b) the ongoing increase of 

their aims during stages of the integration progress and (c) the constant increase of 

their activities by the development of common policies. 

It is worth recapitulating the main facts concerning these major trends of 

European integration.10 The process of European integration initiated in 1951 among 

six countries as a customs union regarding the resources of coal and steel.11 At the 

time, the union was based on the European Coal and Steel Community (ECSC) 

Treaty, and it was named as such. The ECSC Treaty introduced the principle of 

supranationalism. In general terms, supranationalism formed the rationale for 

                                                           
8 European Commission, ‘Fact Sheet: Open Access in Horizon 2020’ (2013) <https://ec.europa.eu>. 
9 Maria Green Cowles, James A Caporaso and Thomas Risse-Kappen, Transforming Europe: 
Europeanization and Domestic Change (Cornell University Press, 2001). 
10 Nicholas Moussis, Access to the European Union: Law, Economics, Policies, 20th Edition (Ringgold 
Inc, 2014) vol 1. 
11 Belgium, France, West Germany, Italy, the Netherlands and Luxembourg. 



91 

European integration and lead towards the founding of the current European Union.12 

In 1958, the ECSC countries extended the ambit of the union’s operation to other 

sectors of their economies. Hence, another treaty was signed, entitled the European 

Economic Community (ECC) Treaty.13 In 1973, three countries joined the ECC; the 

ECC had already decided upon intergovernmental collaboration within a common 

trade area, the boundaries of which were aligned with the borders of the Member 

States.14 Since 1992, the European common market gradually emerged; it had 12 

Member States bonded with the Single European Act.15 Moreover, the Member States 

signed the Treaty of Maastricht, which lead towards the next stage for European 

integration.16 In 1995, another three countries joined the union and in 1997 the 15 

Member States decided to unify or integrate the fields of freedom, security and 

justice, based on the Treaty of Amsterdam. In 2007, European integration was 

extensive; a further 12 new Member States joined the European ‘family’ based on the 

Lisbon Treaty.17 

The process of European integration has followed a steady evolution; it mainly 

aims to create a convergence of the economies of the European Member States.18 It 

was anticipated that this convergence would lead to a political union.19 It should be 

mentioned that in December 1991, during the Maastricht process, the European 

Member States decided to start elaborating details of such convergence and thus, as an 

overarching aim, the Economic and Monetary Union (EMU) was adopted. Therefore, 

the Maastricht process clarified that single or mutual monetary policy and 

harmonisation of regional economic policies should be adopted to achieve social 

cohesion.20 In addition, in 2002 the Maastricht process was accomplished with the 

circulation of the Euro currency. At the time, European Member States initiated 

considerations for coordinating in the context of non-economic policies. The 

European Union has now become a global actor that plays a crucial role in the 

                                                           
12 George Tsebelis and Geoffrey Garrett, ‘The Institutional Foundations of Intergovernmentalism and 
Supranationalism in the European Union’ (2001) 55(2) International Organization 357. 
13 Beate Kohler-Koch and Rainer Eising, The Transformation of Governance in the European Union 
(Psychology Press, 1999); Paul Craig and Gráinne de Búrca, EU Law: Text, Cases, and Materials (OUP 
Oxford, 2011). 
14 Eric Jones, The European Miracle: Environments, Economies and Geopolitics in the History of Europe 
and Asia (Cambridge University Press, 2003). 
15 European Parliament, 1987 The Single European Act (EYR-Lex). 
16 Damian Chalmers, Gareth Davies and Giorgio Monti, European Union Law: Cases and Materials 
(Cambridge University Press, 2010). 
17 Norman Davies, Europe: A History (Random House, 2014). 
18 Kenneth J Button and Eric J Pentecost, ‘Testing for Convergence of the Eu Regional Economies’ 
(1995) 33(4) Economic Inquiry 664; Richard Whitley and Peer Hull Kristensen, The Changing European 
Firm: Limits to Convergence (Cengage Learning EMEA, 1996); Juan R Cuadrado-Roura, ‘Regional 
Convergence in the European Union: From Hypothesis to the Actual Trends’ (2001) 35(3) The Annals 
of Regional Science 333. 
19 Charles F Sabel and Jonathan Zeitlin, Experimentalist Governance in the European Union: Towards a 
New Architecture (OUP Oxford, 2010); Simon Hix and Bjørn Høyland, The Political System of the 
European Union (Palgrave Macmillan, 2011). 
20 Caroline de la Porte, Philippe Pochet and Belgium Graham Room, ‘Social Benchmarking, Policy 
Making and New Governance in the Eu’ (2001) 11(4) Journal of European Social Policy 291. 
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international arena.21 Thus, the European Member States reached the threshold for an 

ever-closer political integration.22 

The above developments show that policies pursuing common targets and 

serving common interests form the foundations of the European integration process. 

European citizens’ supreme interests are the certainty for peace among European 

neighbours and ongoing improvement of their social welfare.23 The policies of the 

European Union serve those interests efficiently.24 The next subsection examines one 

of these common policies based on the specific directives regarding the copyright 

protection and associated issues. 

4.1.2 The role of the copyright regime in European integration 

The discussion in this section explains the importance of the copyright regime 

to European integration. Given the fact that the European Union operates in the 

context of other international conventions and agreements, it follows that its copyright 

protection role should be compatible with other international instruments. Therefore, 

the interplay between specific international agreements with the European copyright 

regime and its regulations will be considered. The European directives examined in 

this chapter reflect the European countries’ obligations under these international 

agreements. 

The Berne Convention for the Protection of Literary and Artistic Works 

(1886) represents the first attempt on behalf of European countries to protect authors’ 

rights over their literary and artistic creations. As the years passed, new technological 

advances in the technology for the transmission of speech sounds (phonograms) and 

information (radio and television) emerged.25 Thus, new necessities also emerged in 

terms of copyright protection.26 In 1994, the WTO introduced the TRIPS Agreement. 

Its overarching objective was to diminish obstacles regarding international trade, 

consider the need to promote effective protection of IP rights and ensure that 

measures to enforce IP rights do not themselves become impediments to legitimate 

trade. The TRIPS Agreement illustrates a tight connection between the WTO and the 

WIPO. In 1996, the WIPO introduced two international treaties that built upon the 

                                                           
21 Charlotte Bretherton and John Vogler, The European Union as a Global Actor (Psychology Press, 
1999); Sonia Lucarelli and Lorenzo Fioramonti, External Perceptions of the European Union as a Global 
Actor (Routledge, 2009). 
22 Cowles, Caporaso and Risse-Kappen, above n 9; Frank Schimmelfennig, The EU, NATO and the 
Integration of Europe: Rules and Rhetoric (Cambridge University Press, 2003); Desmond Dinan, Ever 
Closer Union: An Introduction to European Integration, 4th Edition (Lynne Rienner, 2010). 
23 Peter Taylor-Gooby, New Risks, New Welfare: The Transformation of the European Welfare State 
(Oxford University Press, 2004); Peter Abrahamson, Welfare and Families in Europe (Ashgate, 2005). 
24 Ian Manners and Richard Whitman, The Foreign Policies of European Union Member States 
(Manchester University Press, 2000). 
25 Peter Tschmuck, ‘The Emergence of the Phonographic Industry Within the Music Industry’ in 
Creativity and Innovation in the Music Industry (2012) <http://link.springer.com>. 
26 Stephanie Marriott, ‘The Emergence of Live Television Talk’ (2009) 17(2) Text—Interdisciplinary 
Journal for the Study of Discourse 181. 
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Berne Convention and its principles in terms of intellectual protection. The first is the 

WIPO Performances and Phonograms Treaty, which established the protection of 

performers, producers of phonograms and broadcasting organisations.27 More 

specifically, it protects performers (actors, singers, musicians, etc.), producers’ 

phonograms (persons or legal entities that take the initiative and have the 

responsibility for the fixation of sounds) and broadcasting organisations’ broadcast 

rights.28 The second treaty is the WIPO Copyright Treaty,29 which mentions two 

subjects to be protected by copyright: a) computer programs, whatever the mode or 

form of their expression, and b) compilations of data or other materials, in any form, 

that, because of the selection or arrangement of their contents, constitute intellectual 

creations. 

In general terms, the objectives of the European directives stem from or are 

constructed in accordance with the European Commission Treaty provisions, which 

enable Europe to match Member States’ regulations regarding free movement of 

goods and services (Arts 45, 47(2) and 55 of the Treaty on the Functioning of the 

European Union)30 and, specifically, to produce the internal market (art 95).31 More 

significantly, the analysis below illustrates the European Union’s attempts to address 

multiple issues through the directives. The European Union seeks a) to establish 

standards, b) to harmonise national copyright regimes into a European regime or a 

common regime, c) to diminish national discrepancies among European Member 

States, d) to settle upon or construct the necessary level of protection to foster 

creativity and secure investments, e) to promote cultural diversity, and f) to improve 

for consumers and business access to digital content and services across Europe. 

Moreover, in the recent past the European Commission monitors the timely 

and correct implementation of European copyright law, while the Court of Justice of 

the European Union (CJEU) has developed a substantive body of case law 

                                                           
27 WIPO, ‘WIPO Performances and Phonograms Treaty (WPPT)’ 
<http://www.wipo.int/wipolex/en/details.jsp?id=12743>. 
28 1) Performers (actors, singers, musicians, dancers and those who perform literary or artistic works) 
are protected against certain acts to which they have not consented, such as the broadcasting and 
communication to the public of a live performance, the fixation of the live performance and the 
reproduction of the fixation if the original fixation was made without the performer's consent or if the 
reproduction was made for purposes different from those for which consent was given. 2) Producers 
of phonograms have the right to authorize or prohibit the direct or indirect reproduction of their 
phonograms. In the Rome Convention, ‘phonograms’ means any exclusively aural fixation of sounds of 
a performance or of other sounds. Where a phonogram published for commercial purposes gives rise 
to secondary uses (such as broadcasting or communication to the public in any form), a single 
equitable remuneration must be paid by the user to the performers, to the producers of the 
phonograms, or to both. Contracting States are free, however, not to apply this rule or to limit its 
application. 3) Broadcasting organizations have the right to authorize or prohibit certain acts, namely 
the rebroadcasting of their broadcasts, the fixation of their broadcasts, the reproduction of such 
fixations and the communication to the public of their television broadcasts if such communication is 
made in places accessible to the public against payment of an entrance fee. 
29 WIPO, ‘WIPO Copyright Treaty (WCT)’ <http://www.wipo.int/wipolex/en/details.jsp?id=12740>. 
30 Treaty on the Functioning of the European Union 2007. 
31 Michael Lang et al (eds), CFC Legislation, Tax Treaties and EC Law (Kluwer Law International, 2004). 
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interpreting the provisions of the directives. This has significantly contributed to the 

consistent application of the copyright rules across the European countries. A brief 

analysis of the directives that constitute the European Union’s regulatory framework 

for copyright and neighbouring rights follows. 

4.2 Directives 

4.2.1 Directive on the coordination of certain rules concerning copyright and rights 

related to copyright applicable to satellite broadcasting and cable retransmission 

(‘Satellite and Cable Directive’), 1993/83/EC 27 September 1993 

The first directive to be examined is the directive on the coordination of 

certain rules concerning copyright and rights related to copyright applicable to 

satellite broadcasting and cable retransmission. Scholars argue that there are several 

reasons that led to its introduction.32 In particular: a) the Treaty of Rome establishing 

the European Economic Community (articles 52(2) and 66 thereof provide for the 

establishment of a common market and an area without internal frontiers);33 b) 

measures to achieve this include the abolition of obstacles to the free movement of 

services and the institution of a system ensuring that competition in the common 

market is not distorted; c) the European Council may adopt directives for the 

coordination of the provisions laid down by law, regulation or administrative action in 

Member States concerning the taking up and pursuit of activities as self-employed 

persons; d) broadcasts transmitted across frontiers within the European Community—

specifically by satellite and cable—are one of the most important ways of pursuing 

these European objectives; and e) the European Council has already adopted Directive 

89/552/EEC of 3 October 1989 on the coordination of certain provisions laid down by 

law, regulation or administrative action in Member States concerning the pursuit of 

television broadcasting activities. 

As broadcasting and cable transmission have evolved since the 1990s, the 

distribution of information has increased and, consequently, copyright issues have 

emerged. As Evens and Donders argue, there has been a great change in the European 

market regarding satellite broadcasters.34 Moreover, broadcasters used to depend on 

simple revenue streams for several years until the audiovisual markets were 

liberalised. With such liberalisation, a dual order emerged in which public service 

broadcasters’ funding models did not change and continued to rely on private 

sources.35 This directive acknowledged the need to protect information transmitted 

through new technology. 

                                                           
32 Wayne Sandholtz, ‘Institutions and Collective Action: The New Telecommunications in Western 
Europe’ (1993) 45(2) World Politics 242; Wayne Sandholtz and Alec Stone Sweet, European 
Integration and Supranational Governance (Oxford University Press, 1998). 
33 Treaty of Rome 1957 (ME/TXT) <http://eur-lex.europa.eu>. 
34 Tom Evens and Karen Donders, ‘Broadcast Market Structures and Retransmission Payments: A 
European Perspective’ (2013) 35(4) Media, Culture & Society 417. 
35 Maria Michalis, ‘Governing European Communications; from Unification to Coordination.’ (2008) 
23(1) Reference and Research Book News. 
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The Satellite and Cable Directive concerns the harmonisation of copyright 

laws in the field of broadcasting. In addition, it aims to facilitate the licensing of 

copyright and related rights, and thereby to improve the cross-border provision and 

reception of satellite broadcasting and cable retransmission services in the European 

market. It has been in force since 1 January 1995 and aims to facilitate the cross-

border transmission of audiovisual programs, particularly broadcasting via satellite 

and retransmission by cable. For satellite broadcasting, the directive establishes that 

the copyright-relevant act takes place in the country of origin of the broadcast. In the 

case of simultaneous cable retransmissions, the directive introduces the collective 

management of the rights. In 2002, the European Commission issued a report on the 

functioning of this directive. Since then, new technological and business models for 

content distribution have emerged. The Commission considered that it is necessary to 

adapt copyright rules to these new technological realities for the rules to continue to 

meet their objectives. The emergence of personal computers brought the necessity of 

protection for the associated information databases. Thus, the European Commission 

perceived the necessity of introducing another pillar for the European copyright 

regime, which is examined below. 

4.2.2 Directive on the legal protection of databases (‘Database Directive’), 

1996/99/EC 11 March 1996 

This directive addresses the importance of legal protection of databases.36 

Various databases of information were created over time around the European Union, 

and they needed to be protected.37 In particular, this directive was adopted in February 

1996 and created a new exclusive ‘sui generis’ right for database producers, valid for 

15 years, to protect their investment of time, money and effort, irrespective of whether 

the database is in itself innovative (‘non-original’ databases). In the process, the 

directive harmonised the copyright law applicable to the framework and arrangement 

of the contents of databases (‘original’ databases).38 

The internet has a profound effect on many aspects of the social, cultural, 

economic and legal systems, and poses a challenge to regulation in the copyright 

context.39 The internet has constitute a tool to disseminate information and it is 

possible to provide online databases for information.40 The creation of databases also 

introduced the electronic information industry, which is one of the fastest growing 

                                                           
36 Mark Schneider, ‘The European Union Database Directive’ (1998) 13(1) Berkeley Technology Law 
Journal 551; Giuseppe Mazziotti, EU Digital Copyright Law and the End-User (Springer Science & 
Business Media, 2008); Catherine Seville, EU Intellectual Property Law and Policy (Edward Elgar 
Publishing, 2009). 
37 Mark J Davison, The Legal Protection of Databases (Cambridge University Press, 2003). 
38 Julie Wald, ‘Legislating the Golden Rule: Achieving Comparable Protection under the European 
Union Database Directive’ (2001) 25 Fordham International Law Journal 987. 
39 Pamela Samuelson, ‘Five Challenges for Regulating the Global Information Society’ (SSRN Scholarly 
Paper ID 234743, Social Science Research Network, 9 August 2000) 
<http://papers.ssrn.com/abstract=234743>. 
40 Danny Quah, ‘Internet Cluster Emergence’ (2000) 44(4–6) European Economic Review 1032. 
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areas of the European economy.41 Self-evidently, the databases comprise an important 

mechanism to gather information (such as demographic, bibliographic, medical, 

technological, news, financial and travel materials).42 It follows that databases can 

also host information relevant to medical treatment, education, scientific research and 

other fields that contribute to the growth of society. Therefore, access to such 

information is vital for every section of global society. Gathering different sorts of 

information and storing it on databases also facilitates Europe’s creative output, which 

plays a meaningful role in terms of growth, identity and social progress. However, for 

such progress to occur, copyright and related legislation do not operate in isolation. 

Hence, the European Commission considered that another directive should be 

introduced to provide harmonisation by addressing certain aspects of copyright and 

related rights. The analysis of this directive follows below. 

4.2.3 Directive on the harmonisation of certain aspects of copyright and related 

rights in the information society (‘InfoSoc Directive’), 2001/29/EC 22 May 2001 

Throughout the world, information and communications technologies are 

generating a new industrial revolution already as important and far-reaching as those 

of the past. It is a revolution based on information, itself the expression of human 

knowledge. Technological advancements now enable us to process, store, 

disseminate, exchange, retrieve and communicate information in whatever forms they 

may take (oral, written or visual), unconstrained by distance, time and volume. This 

revolution brings new capacities to human intelligence and constitutes a resource that 

shifts the ways of collaboration.43 Because of the immense creativity that stems from 

this information revolution, reasonable concerns have arisen regarding practices to 

improve copyright protection. The WIPO, at the December 1996 Diplomatic 

Conference, justified this fact where two treaties of paramount importance to 

copyright and related rights were signed.44 

The European Union already forms a substantial part of this revolution. An 

information society establishes a means to achieve so many of its overarching 

objectives.45 The information society has the potential to improve European citizens’ 

life quality, the efficiency of social and economic organisation and to reinforce 

cohesion in Europe.46 Following this statement, the European Commission introduced 

                                                           
41 Michael Casey, ‘The Electronic Information Industry in Europe: An Analysis of Trends and Prospects 
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42 Raghu Ramakrishnan and Johannes Gehrke, Database Management Systems (Osborne/McGraw-
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its initial proposal for the ‘InfoSoc Directive’ on 10 December 1997, followed by an 

amended proposal on 21 May 1999 and the common position on 28 September 2000. 

The ‘InfoSoc’ Directive was finally adopted on 22 May 2001.47 Its scope was 

twofold: a) to reflect technological advancements through specific regulations 

concerning copyright and related rights, and b) shift into community law the principal 

international obligations that stem from the two WIPO treaties mentioned before. This 

scope of the directive illustrates that it was fundamental for the original Lisbon 

Strategy of 2000.48 Accordingly, the Lisbon Strategy objective was to foster economic 

prosperity, jobs and growth, particularly by boosting the knowledge-based economy 

via enhancing the quality of European Community regulation.49 

The ever-growing digitisation of information has led to the information society 

in which more and more information is available.50 Another related issue that has 

arisen because of digitisation of information concerns the resale right regarding the 

author’s benefit from an original work of art. In particular, the issue is whether and 

how the artists should receive royalties on their works when they are resold; this is the 

topic for discussion below. 

4.2.4 Directive on the resale right for the benefit of the author of an original work of 

art (‘Resale Right Directive’), 2001/ 84/ EC 27 September 2001 

The European Directive 2001/84/3C constructs a framework for protection 

concerning authors’ royalties that are generated when their products are resold. The 

directive was made in accordance with the provisions of the common European 

market of the Treaty of Rome.51 The right that stems from this directive is usually 

known by its French name, ‘droit de suite’,52 which also appears in the Berne 

Convention for the Protection of Literary and Artistic Works (art 14b).53 

The background context of this directive is that there was a tendency for 

                                                           
47 Thomas Dreier and PB Hugenholtz, Concise European Copyright Law (Kluwer Law International, 
2006). 
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sellers of works of art to sell them in countries without an author’s permission (e.g., 

the United Kingdom) to avoid paying the royalty. Accordingly, this directive was 

conceived with three basic aims: a) to provide creators with an adequate and standard 

level of protection and eliminate the distortion in the conditions for competition 

currently existing within the single market for contemporary art, b) to ensure that 

authors of graphic and plastic works of art share in the economic success of their 

original works of art,54 and c) to harmonise the application of the right across the 

European Union. Putting such a right into operation has a crucial impact on the 

commitment to pay for resale. Therefore, such a right is a factor that it is possible to 

influence the relevant competition in the European Union.55 

It is in pursuance of these aims that the directive promoted harmonisation of 

the substantive premises with regard to the application of the resale right and, 

particularly: a) eligibility and the duration of protection, b) the categories of works of 

art to which the resale right applies, c) the scope of the acts to be covered, d) the 

royalty rates applicable across defined price bands, e) the maximum threshold for a 

minimum resale price attracting the right, and e) provisions on third country nationals 

entitled to receive royalties.56 Through this directive, the European Commission 

recognises that authors’ royalties, which demonstrate compensation of property use 

and usually copyrighted works,57 are crucial for the economic framework of Europe 

and should be protected. In conclusion, the examined directive acknowledges the 

entitlement to royalties on resale and the following directive addresses the issue of 

protection through the enforcement of IP rights. 

4.2.5 Directive on the enforcement of IP rights (‘IPRED’), 2004/48/EC 29 April 2004 

Through the directive on the enforcement of IP rights, the European 

Commission’s aim is to secure an efficient IP infrastructure that allows creators and 

inventors in the European Union to reap appropriate returns from welfare-enhancing 

innovations for European citizens. Legitimate tools, such as this directive, already 

exist in Europe to prevent the infringement of IP rights. Through this directive, the 

European Commission is calling for a stronger cooperation among European Member 

States to protect the community from IP infringements. 

Regarding the subject matter and the objectives of this directive, European 

Member States are required to implement effective, dissuasive and proportionate 

remedies and penalties against those engaged in counterfeiting and piracy. In this 

                                                           
54 Recital (3) of the directive. 
55 Recital (9) of the directive. 
56 European Commission, ‘Report on the Implementation and Effect of the Resale Right Directive 
(2001/84/EC)’ (COM 878 final, European Commission, 2011) 14 
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way, the directive pursues the aim to produce a level playing field for right holders in 

Europe. Harbottle argues that the main objectives for this directive are twofold. The 

first objective is to provide greater consistency between European Member States 

regarding the relief available to injured rights owners; the second objective is to 

facilitate the fight against illicit trade.58 

4.2.6 Directive on rental right and lending right and on certain rights related to 

copyright in the field of IP (‘Rental and Lending Directive’), 2006/11/EC 12 

December 2006 

On 19 November 1992, the European Commission took a crucial step towards 

additional protection afforded to the holders of audio and video recordings. This 

directive provides authors, performers and producers with an absolute right to prevent 

rental of their works, or to receive an equitable reward if a transferee later authorises 

rental of the work.59 

This directive stems from the European Commission’s Green Paper on 

Copyright and the Challenge of Technology 1998.60 The original proposal for a 

directive was released by the Commission on 5 December 1990 and was followed by 

a revised proposal on 29 April 1992.61 Scholars claim that the directive goes further 

than the Green Paper on Copyright and the Challenge of Technology with regard to 

the extension of lending rights and the proposed rental rights to authors and 

performers.62 To Nérisson, it was a significant European legal tool that deals with 

actual authors’ rights and goes beyond the right to make available protected works 

and their content. She also claims that it is an important source for explicit 

justification in the applicable European copyright regime.63 In 2006, another crucial 

step was made for the construction of the IP regime in Europe through revision of this 

directive. This directive supports the harmonisation of certain copyrights and 

neighbouring rights. 

4.2.7 Directive on the legal protection of computer programs (‘Software Directive’), 

2009/24/EC 23 April 2009 

With the publication of this directive, also called the ‘Software Directive’, it is 

argued that the European Commission overtook the US and Japan, two global actors 
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with great success in the area of computer technology, in the specificity with which 

significant problems of legal protection for computer software are directed.64 The 

implementation of this directive completed a three-year process that involved intense 

lobbying attempts between the European Commission and the European Parliament, 

towards relevant policies that should be introduced in Europe.65 

The copyright protection provided from this directive applies to: a) the 

expression in any form of a computer program (ideas and principles that underlie a 

computer program or any elements thereof are not included in this protection), b) a 

computer program when it is original, in the sense that it is the author’s own 

intellectual creation, and c) computer programs created before 1 January 1993.66 

The Green Paper on Copyright and the Challenge of Technology assessed 

European copyright law and elaborated on the possibility of sui generis protection. 67 

A significant portion of the Green Paper refers to the protection of computer software, 

particularly Chapter Five of that document. Specifically, the Green Paper proposed 

that copyright law protect computer software. It also described alternative approaches 

for several copyright issues. This directive was officially adopted on 14 May 1991. 

The complexity of the issues involved is illustrated in the following example 

relating to the SAS Institute. Samuelson et al claim that: 

competition and innovation in the software industry in Europe will be seriously 

undermined if the Court of Justice of the European Union in SAS Institute, Inc. v. 

World Programming Ltd. holds the copyright protection for computer programs 

extends to the functional behaviour of computer programs, to programming 

languages, and to data forms and data interface essential for achieving 

interoperability.68 

It is necessary to explain this case further in order to understand the issues for my 

argument. 

The dispute between SAS Institute Inc and World Programming Ltd (WPL) 

was first heard by the High Court in July 2010. Mr Justice Arnold, considering that 

the case turned on several significant issues of interpretation of articles 1(2) and 5(3) 
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of the ‘Software Directive’ and article 2(a) of the ‘Information Society Directive’, 

referred a few questions to the CJEU.69 The case passed on to the High Court in 

January 2013, before being appealed to the Court of Appeal. The Court of Appeal 

dismissed SAS Institute Inc’s appeal from the High Court, confirming that the outfit 

and the whole infrastructure of a computer program cannot be protected. By creating a 

software product to perform application programs written in SAS’s language, World 

Programming Limited did not infringe SAS’s copyright.70 

A related topic regarding SAS Inc’s appeal is the distinction between an idea 

and the expression of an idea. LJ Lewison in the Court of Appeal stated at paragraph 

60 that ‘what is critical is not the intellectual creation but the expression of the 

                                                           
69 In May 2012 the CJEU ruled in Case C-406/20 SAS Institute Inc v World Programming Ltd (2012) ECR 
22 that: a) the functionality of a computer program, programming languages and the format of data 
files used in a computer program are not protectable by copyright; b) users may observe, study or 
test the functioning of a program to determine the ideas and principles which underlie that program, 
notwithstanding contractual restrictions imposed by the owner of the program; and c) reproduction, 
whether in a computer program or in a user manual for that program, of certain parts of the user 
manual for another computer program may constitute infringement of copyright subsisting in that 
manual. Arnold J subsequently held in the High Court that WPL had not infringed SAS’s copyright, 
except where it had copied the SAS user manual, as the WPL manual contained a substantial part of 
the SAS manual. Further, despite saying that SAS could not claim copyright in the SAS language, 
Arnold J considered in some detail whether a programming language could be protected by copyright. 
He held that it could not, in the same way that a spoken language is not protectable. 
In considering the originality of a programming language, he used the ‘intellectual creation’ test, 
rather than the ‘skill, labour and judgment’ test, implying that the test for originality is now 
harmonised for all works rather than just for computer programs, databases and photographs. Arnold 
J added that, even if he had found that a programming language could be an intellectual creation, it 
did not follow that it had to be a work. Finally, Arnold J held that WPL’s use of the Learning Edition did 
not infringe copyright within Article 5(3) of the ‘Software Directive’, which provides that the person 
having a right to use a copy of a computer program shall be entitled, without the authorisation of the 
right holder, to observe, study or test the functioning of the program to determine the ideas and 
principles that underlie any element of the program if he does so while performing any of the acts of 
loading, displaying, running, transmitting or storing the program that he is entitled to do. If such use 
was contrary to the license terms, those were null and void by Article 9(1) of the ‘Software Directive’. 
Therefore, WPL did not infringe by using the Learning Edition. 
The Court of Appeal dismissed SAS’s appeal. Lord Justice Lewison said, at para 8: ‘Although I disagree 
with some of the judge’s reasoning, those disagreements do not affect the ultimate result. Since the 
appeal is an appeal against the judge’s order rather than against his reasons, I would dismiss the 
appeal’. The concept of an ‘intellectual creation’ was discussed by the Court of Appeal to a great 
extent. At para 30, Lewison LJ confirmed that the CJEU took an expression used in one directive 
(‘intellectual creation’, which is used in the ‘Software Directive’) and applied it to another 
(‘Information Society Directive’). It did so, he says, to determine ‘a harmonized legal framework for 
copyright’. He then considered what constitutes an intellectual creation. The essence of the term, he 
said, is that the person in question has exercised expressive and creative choices in producing the 
work. The more restricted the choices, the less likely it is that the product will be the intellectual 
creation of the person who produced it. Lewison LJ added that the intellectual creation test might not 
be the same as the traditional test under English law, giving the example of databases that were 
protected by copyright in the UK before the Directive 96/9 on the legal protection of databases 
harmonised protection, as they contained ‘labour, skills or effort’. 
70 Iona Silverman, ‘SAS: Major Software Copyright Ruling Upheld’ (2014) 9(3) Journal of Intellectual 
Property Law & Practice 179. 



102 

intellectual creation’,71 later clarifying that the functionality of a computer program 

establishes an idea and is therefore not protectable. Moreover, the Court of Appeal 

found that it was necessary to consider the policy underlying both the ‘Software 

Directive’ and the ‘Information Society Directive’, which is identical. It would be 

contrary to that policy if SAS Institute could achieve copyright protection for the 

functionality of its program indirectly via its manual, which simply explains that 

functionality. 

The Court of Appeal found that it was possible for WPL to be the ‘customer’ 

entering the license agreement, despite being a company. Therefore, WPL was 

entitled to use the Learning Edition, and there was no restriction on the number of 

employees whom WPL might authorise to observe, study and test the program. 

However, companies may unpick their competitors’ programs to create their own 

version. Website creators are advised to consider other IP rights to protect their 

creations, such as branding, logos, graphics or features protected by design rights. 

Hence, they will be able to invoke trademark, passing off, copyright or design rights 

to obtain some additional protection. 

The directive addresses special measures in the context of copyright 

protection. More specifically, special protection measures will be taken against a 

person committing any of the following acts: any act of putting into circulation a copy 

of a computer program knowing, or having reason to believe, that it is a pirated copy; 

any possession for commercial purposes of a copy of a computer program knowing, 

or having reason to believe, that it is a pirated copy; any act of putting into circulation 

or the possession for commercial purposes of any means with the intended purpose of 

facilitating the unauthorised removal or circumvention of any technical device that 

may have been applied to protect a computer program.72 

In conclusion, the overarching objective of the directive is to harmonise 

European Member States’ regulations concerning computer programs protection to 

create a legal environment that can afford a degree of security against unauthorised 

reproduction of such programs.73 Thus, the directive provides additional copyright 

protection in the digital age and clarifies that acts regarding production, reproduction 

or resale of computer programs should be considered in a more efficient manner. 
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4.2.8 Directive on the term of protection of copyright and certain related rights 

amending the previous 2006 Directive (‘Term Directive’), 2011/77/EC 27 September 

2011 

The discussion and social concerns in Europe regarding the protection of 

copyright and certain related rights was introduced more than a decade earlier through 

Directive 93/98/EEC, which aimed to harmonise the term of protection of copyright 

and certain related rights. However, Directive 93/98/EEC has been repealed and 

replaced by Directive 2006/116/EC, without prejudice to the obligations of the 

European Member States relating to the time limits for transposition into local law of 

the directives, and their application.74 

In 2006, Directive 2006/116/EC was introduced to establish protection for 

previously unpublished works, critical and scientific publications and photographic 

works. The income from copyright remuneration is important for authors, performers 

and producers (called ‘creators’), as they often do not have other regular salaried 

income. Directive 2011/77/EC demonstrates a full revised version of Directive 

93/98/EEC; it also contains accompanying measures that provide substantial 

assistance to ‘creators’. The ‘use it or lose it’ clauses that now have to be included in 

the contracts linking ‘creators’ to their record companies grant permission for creators 

to claw their rights back if the record producer does not market the sound recording 

during the extended period. In accordance with this provision, creators will be able to 

either find another record producer willing to sell their work or do it themselves, 

something that is easily feasible via the internet. 

4.2.9 Directive on certain permitted uses of orphan works (‘Orphan Works 

Directive’), 2012/28/EU 25 October 2012 

Directive 2012/28/EU sets out common regulations on the digitisation and 

online display of so-called orphan works. Orphan works are works such as books, 

newspaper articles, magazine articles and films that are still protected by copyright 

but whose authors or other proprietors are not known or cannot be located or 

contacted to obtain copyright permissions.75 Hence, end users are not able to obtain 

the necessary authorisation to use such creations without the author’s consent or 

without the risk of infringement, which can be costly and time-consuming.76 Orphan 

works are part of the collections held by European libraries that might remain 

untouched without common rules to make their digitisation and online display legally 

possible. 
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Rosati argues that the orphan works problem has become dramatic in terms of 

large-scale digitised projects such as the Google Books Library, also known as 

Google Books. Accordingly, she claims that discussion on whether Europe should 

deal with the orphan works issue has become intense. In 2009, the European 

Commission released its communication on Copyright in the Knowledge Economy 

that represented a follow-up to the public consultation launched via the 2008 Green 

Paper. Through the blueprint of the examined Directive, 2011, the European 

Commission clarified its intention to release a legislative proposal regarding a 

directive on certain permitted uses of orphan works.77 Additionally, she points out that 

the European Commission debated possible options to support a European-wide 

solution to the orphan works issue. These options comprised the adoption of a legally 

binding tool on the clearance and mutual recognition of orphan works, a specific 

exception to be added to the ‘InfoSoc Directive’ (section 1.3) or guidance on cross-

border mutual recognition of orphan works.78 To sum up, this directive was 

announced from the European Commission in 2012 to offer additional support in 

terms of copyright licensing in Europe. 

Rosati argues that this directive intends to provide a legal framework to 

facilitate the digitisation and dissemination of orphan works. The adoption of this 

directive was justified considering insufficient action at the sole level of Member 

States and was meant to enhance European competitiveness, while also contributing 

to the realisation of important actions of the ‘Digital Agenda for Europe’.79 She also 

argues that none of these underlying objectives were fully achieved by the directive, 

which contains numerous notions with ambiguous meanings. Hence, Member States 

have been left with the difficult task of adopting implementing legislation—which 

carries the potential to differ greatly at the national level. To sum up, there are many 

blanks left by the European legislation. An examination of the directive that shows the 

European Commission’s intention to fill such ‘gaps’ follows. 

4.2.10 Directive on collective management of copyright and related rights and multi-

territorial licensing of rights in musical works for online use in the internal market 

(‘CRM Directive’), 2014/26/EC 26 February 2014 

This directive forms a substantial part of the European Commission’s ‘Digital 

Agenda for Europe’ and the ‘Europe 2020’ flagship initiative.80 The directive also 

constitutes a set of measures whose scope is to improve the licensing framework and 

accessibility to digital material. The central aim of the directive is to ensure collective 

management organisations (CMOs) act in the best interest of the proprietors they 
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represent. More importantly, its focal policy objectives are to modernise and better the 

standards of governance, financial management and transparency of the European 

CMOs by ensuring proprietors are able to contribute in the decision-making 

procedure and receive accurate and timely royalty payments.81 Other objectives are to 

support a level playing area for the multi-territorial licensing of online music and to 

produce innovative and active cross-border licensing frameworks to encourage further 

support of legal online music services.82 In conclusion, the directive establishes 

crucial protections for proprietors, comprising those who are not members of CMOs, 

and it also provides a framework for best practice in licensing, comprising obligations 

on licensees concerning data provision. 

This directive provides the appropriate binding legal tool on collective 

management of copyright and related rights in Europe.83 The Max Planck institute has 

also supported this directive. It constitutes the European Commission’s efforts to 

create a level playing field among collecting societies by introducing governance and 

transparency standards. The institute also appreciates the Commission’s attempts to 

foster the grant of multi-territorial licences for online uses of musical works and, more 

specifically, the centralised grant of such licences for the repertoires and/or 

performances of multiple proprietors and collecting societies (so-called one-stop 

shops). 

The above discussion of various directives helps in understanding the 

legislative terrain of copyright issues in the contemporary age of the internet and 

extensive digitisation. Their significance for OAP will become evident with a 

discussion of the Horizon 2020 program in the following section. 

4.3 The ‘Horizon 2020’ program—Governance through regulation 

4.3.1 Imperative distinction between regulations and directives 

The following discussion will be clearer if a distinction between regulations 

and directives is kept in mind. A regulation is a binding legislative act. It must be 

applied in its entirety across the EU.84 For example, when the European Union wanted 

to ensure that there are common safeguards on goods imported from outside Europe, 

the Council adopted a regulation. On the other hand, a directive is a legislative act that 

sets out a goal that all EU countries must achieve. However, it is up to the individual 
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countries to devise their own laws on how to reach these goals. For instance, the 

European directive for consumer rights strengthens consumers’ rights across Europe 

by eliminating hidden charges and costs on the internet and by extending the period 

under which consumers can withdraw from a sales contract.85 Therefore, in the 

following discussion, a brief overview of the regulations comprising ‘Horizon 2020’ 

is given. 

It should be noted that the European Commission and the European Member 

States are mandated by regulations that lay down application framework for the 

European Structural and Investment Funds (ESIF), ‘Horizon 2020’ and other 

programs directly managed by the Commission in the areas of research, innovation 

and competitiveness. Hence, ‘Horizon 2020’ forms a substantial part of the European 

regulations. This program introduces OA as a core element of European research 

policy, with long-term perspectives for information resources. Specifically, this 

program focuses on research outcomes and determines an example of whether the 

European information society can facilitate new thinking. 

4.3.2 The development of open access pathways 

A brief discussion of the development of OA and examination of some of the 

consequences of it being put into practice follows. Guedon argues that OA as a 

concept appeared as a response to the rapidly growing prices of scholarly and 

scientific journals. Librarians were concerned with the high prices of journals, while 

there was restricted access due to constrained economic means. In a gradual way, 

such concerns evolved are related to access issues and associated costs. Additionally, 

Guedon argues that OA has focused on articles because a) scientists as readers tend to 

pay more attention to articles, b) online publishing maintains the journal titles mainly 

for branding reasons, and c) the very dynamics of the OA practice have also 

contributed to offer greater prominence to the articles as a unit. 

More specifically, OA became a movement after a meeting in Budapest in 

December 2001 organised by the Information Program of the Open Society Institute.86 

That meeting witnessed a vigorous consideration of definitions, tactics and practices; 

two approaches emerged from this discussion. First, existing journals find a way to 

transform themselves into OA publications or OA journals are created. Second, 

authors and/or institutions ‘self-archive’ published peer review articles or a 

combination that then becomes the equivalent of published, peer-reviewed articles. 

The first practice amounts to a reform of the existing publication regime. It 

fundamentally relies on journals as its basic unit, and it simply aims to convert or 
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create the largest possible number of OA journals. BioMed Central, a commercial 

operation, has played an important pioneering role in this context. More recently, the 

non-profit Public Library of Science (PloS) has joined it.87 This practice obviously 

threatens the ‘reader-pays’ business plan and, therefore, immediately faces the issue 

of financial viability, with the result that spirited discussions have been generated, 

largely centred on the viability of the ‘author-pays’ model used by BioMed Central 

and the PloS.88 In other parts of the world, several research councils have begun 

transforming their journals into OA publications.89 In such cases, the issue of financial 

viability simply rests on the will of governments to support scientific publishing. 

However, what is at stake in all countries is whether to integrate the 

publication costs within research costs, given that the latter are largely supported by 

public resources. The ‘self-archiving’ method appears much more complicated and 

subtle when approached conceptually. It both relies on journals and rests on the pre-

eminence of the article as the fundamental unit. From this perspective, journals matter 

only to differentiate between peer-reviewed articles and non-peer-reviewed 

publications, and to provide symbolic value. Therefore, journals contribute to the 

impact of individual articles by their reputation among scholars, a fact that is 

associated with the notion of ‘impact factor’.90 

In summary, ‘self-archiving’ is a practice that has been designed by 

researchers and for researchers, with little interest for any other actor involved in 

scientific publishing. It simply aims at improving the research impact of established 

scientists and little else. Additionally, it is a tough-minded vision, narrowly focused 

on scientific communication. Supporters of this vision are essentially interested in 

only one thing: extracting every ounce of impact a published article may hope to 

claim.91 The following discussion examines the ‘Horizon 2020’ program, which 

introduced OA to research outcomes as a means of facilitating the exchange of 

information and knowledge. 
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4.3.3 Open access in ‘Horizon 2020’: Importance, benefits and future perspectives 

In February 2007, the Commission in Brussels hosted a crucial conference on 

the future of OA in Europe. Through that meeting, the European Commission 

encouraged OA, while not mandating it de facto across Europe. European Regulation 

No 1291/2013 establishes the ‘Horizon 2020’ program, which is an attempt to support 

OA practice. It determines the framework for research and innovation from 2014 to 

2020. Specifically, paragraph 28 of this regulation, with the title ‘to grow the 

circulation and exploitation of knowledge’ says, first, that OA to scientific 

publications should be secured and, second, that OA to research data resulting from 

publicly funded research under Horizon 2020 should be promoted, considering 

limitations for privacy, national security and IP rights. 92 

The Guidelines on Open Access to Scientific Publications and Research Data 

in ‘Horizon 2020’ also emphasise OA. These guidelines review and clarify the 

regulations on OA covering beneficiaries in projects funded or co-funded in the 

context of ‘Horizon 2020’.93 These guidelines are significant, as they highlight article 

29 of ‘Horizon 2020’, which sets out detailed legal requirements on OA for scientific 

publications.94 

It is claimed that this program will bring breakthroughs, discoveries and 

world-firsts by taking great ideas from the lab to the market.95 ‘Horizon 2020’ is the 

financial instrument implementing the Innovation Union, a ‘Europe 2020’ flagship 

initiative aimed at securing Europe’s global competitiveness.96 Seen as a means to 

drive economic growth and create jobs, ‘Horizon 2020’ has the political backing of 

Europe’s leaders and the members of the European Parliament. The European 

Parliament and the European Council agree that research is an investment in our 

future and so put it at the heart of Europe’s blueprint for smart, sustainable and 

inclusive growth and jobs.97 By coupling research and innovation, ‘Horizon 2020’ is 

helping to achieve this by highlighting the concepts of excellent science, industrial 

leadership and tackling societal challenges. The objective is to ensure that Europe 

generates world-class science, removes obstacles to innovation and offers incentives 

to public and private sectors to cooperate beneficially for innovation. 

Through the ‘Horizon 2020’ program, the European Commission 
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demonstrates that OA can be considered an effective response of IP protection in 

Europe in the digital age. Arguably, the European Commission views OA not as an 

end in itself, but as an instrument to accommodate and improve the dissemination of 

information in the ERA and beyond.98 Moreover, the European Commission 

recognises that there are several ways of arriving at OA, since different European 

countries and stakeholders are in different situations and have different necessities. 

Hence, it supports both main routes to OA—that is, the ‘green’ and the ‘gold’ routes. 

Rodrigues argues that, recently, OA to publicly funded research has been 

attracting steady support from policymakers and funders across Europe, both at the 

national level and within the European Union context.99Another important institution 

for the European Commission’s intention towards OA is the European Research 

Council (ERC). The ERC released a statement that supports OA practice.100 This 

statement was followed by guidelines for researchers funded by the ERC, which 

indicate that all peer-reviewed publications funded from ERC should be made openly 

accessible shortly after publication.101 The support of institutions and scholars is a 

significant factor in determining the terms of OA practices. OARs are one 

institutional mechanism relevant in this regard. Thus, in the following section there is 

discussion of OARs as examples of mechanisms supporting OA. 

4.4 The European perspective on advocacy of OARs: Open access and the 

growth of OARs 

The institutional repository is argued to be a digital-asset management 

framework that is growing rapidly as a key element of current discussion about OA 

and the shift of the scholarly communication process.102Several advocates of OA also 

argue that the OAR constitutes the most cost-effective and immediate channel to 

support access regarding publicly funded research outcomes.103 Crow claims that an 

OAR constitutes a way to grow an institution’s reputation by illustrating its faculty’s 

research outcomes. Another definition is that an OAR is an online archive of scholarly 

material created by the members of a defined institution. Thus, the institution also 
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determines the content of the repository and the associated policies about gathering 

information.104 

The following discussion helps me determine whether and how the directives 

are put into practice. In this context, an examination of selected OA initiatives is 

undertaken. 

4.4.1 The Wellcome Trust open access policy (October 2003)105 

Nowadays, the Wellcome Trust is an independent charitable foundation 

dedicated to improving health and influencing health policy across the globe. The 

Wellcome Trust supports OA to the published output of research as a crucial part of 

its charitable objectives and as a public benefit to be encouraged. This statement is 

based on its stated objectives. In particular, the Trust:106 a) expects authors of research 

papers, monographs and book chapters to maximise opportunities to make their 

results available for free; b) requires electronic copies of any research papers that 

have been accepted for publication in a peer-reviewed journal and that are supported 

in whole or in part by Wellcome Trust funding to be made available through PubMed 

Central (PMC) and Europe PMC as soon as possible, and in any event within six 

months of the journal publisher’s official date of final publication; c) expects Trust-

funded researchers to select publishing routes that ensure the work is available 

immediately on publication in its final published form; d) provide beneficiaries with 

additional funding to cover OA charges to meet the Trust’s requirements; e) 

encourages authors and publishers to licence research papers using the Creative 

Commons Attribution licence (CC-BY) provided that such uses are fully attributed; 

and vi) affirms the principle that it is the intrinsic merit of the work that should be 

considered in making funding decisions. 

                                                           
104 Richard Johnson, ‘Institutional Repositories: Partnering with Faculty to Enhance Scholarly 
Communication’ (2002) 8(11) (25 May 2017) <http://www.dlib.org>; Ronald C Jantz and Myoung C 
Wilson, ‘Institutional Repositories: Faculty Deposits, Marketing, and the Reform of Scholarly 
Communication’ (2008) 34(3) The Journal of Academic Librarianship 186. 
105 Sir Henry Wellcome (1853–1936), the founder of the Wellcome Trust, was one of the most 
fascinating men of his time. In 1880, he moved to the UK with his old friend, Silas Burroughs, to found 
a pharmaceutical company. They soon built the company into a multinational enterprise. Wellcome 
became a leading figure in the British pharmaceutical industry. He established two laboratories, one 
physiological and one chemical. Through them, he proved that pharmaceutical research could lead to 
better medicines. In his lifetime, scientists funded by Wellcome developed antitoxins for tetanus, 
diphtheria and gas gangrene. They also isolated histamine, leading to antihistamine production, and 
standardized insulin and other medicines. See also Frances Larson, An Infinity of Things: How Sir Henry 
Wellcome Collected the World (OUP Oxford, 2009). 
Wellcome was fascinated by the ‘art and science of healing throughout the ages’. He was a voracious 
collector of items and objects relating to the history of medicine. By the time he died, he owned more 
objects than many of Europe's most famous museums. Wellcome co-founded a multinational 
pharmaceutical company that mastered modern techniques of advertising, such as promotion, image 
and branding. The wealth that Wellcome's company brought him was invested in amassing an 
astonishing collection of historical objects. He was a businessman, collector and philanthropist, who 
ended his days as a knight of the British Realm. 
106 Roy Church, Burroughs Wellcome in the USA and the Wellcome Trust: Pharmaceutical Innovation, 
Contested Organisational Cultures and the Triumph of Philanthropy (Carnegie Publishing, 2015). 
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Additionally, another aspect for the mission of the Wellcome Trust is to 

improve health by supporting access to information through OA and public 

engagement. A notable example is the KEMRI Wellcome Trust Research Program 

(KWTRP) in Kilifi, Kenya.107 The Kenya Medical Research Institute worked with 

Wellcome Trust through a collaborative multidisciplinary research program 

established in 1979 that focuses on the major cause of ill health in Kenya and sub-

Saharan Africa. The concept of informed consent is crucial for ethical health research. 

However, important challenges are encountered worldwide in ensuring regulatory and 

practical requirements for informed consent are met.108 Such challenges are partly 

assignable to differences in the understanding of research concepts and procedures 

between researchers and research participants. These differences are most acute where 

there are large gaps between these groups in access to information resources, literacy 

levels and in the context where access to biomedical health care is heavily impeded.109 

Within this research program experience, the Wellcome Trust strengthens the 

informed consent process in international health research through OA practice. Hence, 

this will foster a richer research culture and well-informed societies. 

Another significant example regarding applied OA on behalf of the Wellcome 

Trust is the Human Genome Project. The example of the Wellcome Trust’s 

involvement in the Human Genome Project shows that applying or implementing OA 

with regard to comprehensive genomic data empowers drug discovery research in 

academic and commercial organisations. On 11 April 2013, the International Human 

Genome Consortium announced the successful completion of the Human Genome 

Project, more than two years ahead of schedule.110 This project is an effort to decode 

the information embedded in the human genome. Such information produced will 

improve the practice of medicine by providing instruments to establish the hereditary 

element of virtually all diseases. This will lead towards better approaches to foresee 

increased risk and support more effective treatment practices. These improvements in 

research and health care must be accessible, and this depends on participation from a 

broad spectrum of the population in deliberations of ethics and public policy.111 In 

                                                           
107 The Kenya Medical Research Institute (KEMRI). 
108 CS Molyneux, N Peshu and K Marsh, ‘Understanding of Informed Consent in a Low-Income Setting: 
Three Case Studies from the Kenyan Coast’ (2004) 59(12) Social Science & Medicine 2547; Amy L 
Corneli et al, ‘Using Formative Research to Develop a Context-Specific Approach to Informed Consent 
for Clinical Trials’ (2006) 1(4) Journal of Empirical Research on Human Research Ethics 45. 
109 Patricia A Marshall, ‘“Cultural Competence” and Informed Consent in International Health 
Research’ (2008) 17(2) Cambridge Quarterly of Healthcare Ethics 206. 
110 The HGP was initiated in 1990 primarily for medical reasons. It is international in scope and is 
funded in the United States through the National Human Genome Research Institute (NHGRI) at the 
National Institutes of Health (NIH) and the Department of Energy. It has long been known that 
diseases tend to run in families. In other words, close relatives have a shared risk of diseases that 
have affected a family member. In fact, virtually every disease has a genetic component, including 
such common diseases as cancer. The objective of the HGP is to unravel some of these mysteries of 
disease by unravelling the thread of DNA present in nearly every cell in our bodies. The genetic code 
within DNA holds many potential insights for individual susceptibilities and resistances to disease. 
111 Francis S Collins and Monique K Mansoura, ‘The Human Genome Project’ (2001) 91(S1) Cancer 
221. 
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addition, the HGP has helped us by providing information about how remarkably 

similar human beings are. 

From a practical perspective, more than 350 biomedical advances have 

reached clinical trial stage. One of the demands for the research community at the 

time was that the reference of human sequence should be finished to the highest 

standards possible. Such accuracy for the human genome sequence will allow 

researchers to establish genes involved in more complex diseases, including cancer 

and diabetes. Dr Jane Rogers, Head of Sequencing at the Wellcome Trust, said: ‘We 

have reached the limits we set on this project, achieving tremendously high standards 

of quality much more quickly than we hoped.’ It should be ensured that the risks of 

such research efforts are considered carefully and medical benefits that stem from 

these efforts are accessible by researchers to build upon them for better results in the 

long term.112 This investment shows that a change in the culture of science requires 

the buy-in of key research teams, and it also requires significant commitments from 

funders such as the Wellcome Trust. 

The next example is the European Research Consortium for Informatics and 

Mathematics (ERCIM). 

4.4.2 The European Research Consortium for Informatics and Mathematics: 

Statement on open access (January 2006) 

ERCIM is an important consortium of leading research institutions from 17 

European countries committed to information technology and applied mathematics. 

The ERCIM aims to increase cooperation with European industry and to foster 

collaborative work within the European research community. The consortium features 

different working groups. Their purpose is to create and maintain a network of 

ERCIM researchers in a scientific field. Each working group is open to any researcher 

in its scientific field. The working groups are also the focus of internal mobility 

within the consortium. ERCIM participates in numerous projects as coordinator or 

associated partner. Several member institutes carry out the research, while ERCIM 

takes care of administrative tasks.113 

The ERCIM researchers have an interest in OA as producers and consumers of 

research publications and as developers of technology to enable and sustain OA. 

Recognising the inability of research libraries to meet the costs of sustaining their 

collections, and participating actively in the development of appropriate technology, 

ERCIM has followed the developments in OA from the Budapest Declaration114 

                                                           
112 Elizabeth Pisani and Carla AbouZahr, ‘Sharing Health Data: Good Intentions Are Not Enough’ (2010) 
88(6) Bulletin of the World Health Organization 462. 
113 See also Bart Clarysse et al, ‘Spinning out New Ventures: A Typology of Incubation Strategies from 
European Research Institutions’ (2005) 20(2) Journal of Business Venturing 183. 
114 In response to the growing demand to make research free and available to anyone with a 
computer and an internet connection, a diverse coalition has issued new guidelines that could usher 
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through the Bethesda Declaration115 to the Berlin Declaration and events since.116 

ERCIM member organisations have been involved in dialogue with national libraries, 

research funding agencies, commercial publishers, learned societies and government 

departments. ERCIM supports the following principles: a) research that is funded by 

the public via government agencies or charities should be available freely and 

electronically at the point of use; b) other research should be made equally available 

subject only to confidentiality required by commercial, military, security or personal 

medical constraints; c) quality assurance of research publications must be continued 

through rigorous peer review associated with research publications, and research 

datasets and software should be equally openly available; and d) OA should be 

                                                                                                                                                                      
in huge advances in the sciences, medicine and health. The recommendations were developed by 
leaders of the Open Access movement, which has worked for the past decade to provide the public 
with unrestricted, free access to scholarly research—much of which is publicly funded. Making the 
research publicly available to everyone—free of charge and without most copyright and licensing 
restrictions—will accelerate scientific research efforts and allow authors to reach a larger number of 
readers. The recommendations are the result of a meeting organized by the Open Society 
Foundations to mark the tenth anniversary of Budapest Open Access Initiative, which first defined 
Open Access. The recommendations include the development of Open Access policies in institutions 
of higher education and in funding agencies, the open licensing of scholarly works, the development 
of infrastructure such as Open Access repositories and creating standards of professional conduct for 
Open Access publishing. The recommendations also establish a new goal of achieving Open Access as 
the default method for distributing new peer-reviewed research in every field and in every country 
within ten years’ time. See Gary Craig, Margo Gorman and Ilona Vercseg, ‘The Budapest Declaration: 
Building European Civil Society through Community Development’ (2004) 39(4) Community 
Development Journal 423; Tibor Wittmann et al, ‘New European Initiatives in Colorectal Cancer 
Screening: Budapest Declaration’ (2012) 30(3) Digestive Diseases 320; and PA Mossey and PE 
Petersen, ‘Budapest Declaration IADR-GOHIRA®’ (2014) 93(7 suppl) Journal of Dental Research 120S. 
115 On 11 April 2003, the Howard Hughes Medical Institute held a meeting for twenty-four people to 
discuss better access to scholarly literature. The group established a definition of an OA journal as one 
that grants a ‘free, irrevocable, worldwide, perpetual right of access to, and a license to copy, use, 
distribute, transmit, and display the work publicly and to make and distribute derivative works, in any 
digital medium for any responsible purpose, subject to proper attribution of authorship’ and from 
which every article is ‘deposited immediately upon initial publication in at least one online 
repository’. See Peter Suber et al, ‘Bethesda Statement on Open Access Publishing’ 
<http://dash.harvard.edu/handle/1/4725199>. 
116 In 2003, a landmark meeting organized by the Max Planck Society and the European Cultural 
Heritage Online project brought together international experts with the aim of developing a new 
web-based research environment using the Open Access paradigm as a mechanism for having 
scientific knowledge and cultural heritage accessible worldwide. As a result of the meeting, leading 
international research, scientific and cultural institutions issued and signed the Berlin Declaration on 
Open Access to Knowledge in the Sciences and Humanities, a document that outlines concrete steps 
to promote the internet as a medium for disseminating global knowledge. The Berlin Declaration 
builds on the widely-accepted Budapest Open Access Initiative, which calls for the results of research 
produced by authors without expectation of payment to be made widely available on the internet, 
and to carry permissions necessary for users to use and re-use results in a way that accelerates the 
pace of scholarship and research. The Declaration has been signed by nearly 300 research institutions, 
libraries, archives, museums, funding agencies and governments from around the world. The 
geographic and disciplinary diversity of the support for the Berlin Declaration is illustrated by the 
signatories, which range from the leaders of the Max Plank Society to the Chinese Academy of 
Sciences, to Academia Europaea. Most recently, both Harvard University and the International 
Federation of Library Associations added their names to the roster of signatories. See also Harnad, 
‘The Implementation of the Berlin Declaration on Open Access’, above n 103. 
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provided as cost-effectively as possible and should also carry the responsibility for 

curation of the digital content, including cataloguing, archiving, reproducing, 

safekeeping and media migration.117 

In the context of its practices, the most recent and accomplished program 

funded by ERCIM is EUREKA,118 which established cooperation between European 

firms and research institutes in advanced technologies. The projects associated with 

EUREKA subsidised the competitiveness of European enterprises via international 

cooperation and in building connections for innovation through OA to quality 

research and development outcomes.119 

                                                           
117 Noëlle Carbonell and Constantine Stephanidis, ‘European Research Consortium for Informatics and 
Mathematics Workshop Adjunct Proceedings’ in Noelle Carbonell and Constantine Stephanidis (eds), 
7th ERCIM Workshop ‘User Interfaces for All’ Special Theme: ‘Universal Access’ (2002) 
<https://hal.inria.fr>. 
118 The wider and overarching objective of this program is to develop and improve the quality of life. It 
was launched in 1985 and accomplished in 2013. Currently, EUREKA has thirty-four full members: 
Austria, Belgium, Croatia, Cyprus, the Czech Republic, Denmark, Estonia, Finland, France, Germany, 
Greece, Hungary, Iceland, Ireland, Israel, Italy, Latvia, Lithuania, Luxembourg, the Netherlands, 
Norway, Poland, Portugal, Romania, the Russian Federation, Serbia and Montenegro, Slovak Republic, 
Slovenia, Spain, Sweden, Switzerland, Turkey, the United Kingdom and the European Union. In 
addition, three countries (Albania, Bulgaria and Ukraine) participate in EUREKA projects through a 
network of National Information Points (NIPs). Morocco gained Associate Country status in 2003. 
Compared to the pre-competitive projects supported under the EU Framework Programs for research 
and technology development, EUREKA projects concentrate on the development of marketable 
products and services. Projects are generated on a 'bottom-up' basis, with the participants deciding 
the objectives of the project, who is involved, who runs the project, the contribution of each of the 
partners, and how the results are used. EUREKA does not provide direct financial support for 
projects—this is the responsibility of the EUREKA members. 
119 The following steps were required to implement a research project funded by the EUREKA 
program: 
EUREKA was a decentralized cooperation structure with National Project Coordinators (NPCs) located 
in each of the member countries. To receive the EUREKA label, a project proposal must a) 
demonstrate innovation and be aimed at developing a new product, process or service with market 
potential; b) involve partners from at least two EUREKA member countries; c) aim to develop a 
significant technological advance in its sector and a marketable product, process or service for civilian 
use; and d) the participants must be technically and managerially qualified to conduct the project 
with access to necessary financial resources. Interested organizations can join already existing 
projects or submit new ones. 
The steps to be followed when establishing a new EUREKA project included a) drafting a project 
proposal and identification of partners: the National Project Coordinator assists with the completion 
of a 'project suggestion form' and helps to locate potential partners in other EUREKA countries; b) 
developing and proposing the project: once a project consortium is established, the scope, objectives 
and structure of the project should be defined. An application for EUREKA status must then be made 
by filling in what is known as the '18-point sheet'. The NPCs can help with this; c) approval of the 
proposal by the NPC: completed project proposals are evaluated by the different NPCs of each of the 
partners participating in the consortium and a decision is taken on whether to grant the EUREKA 
label. This takes on average 2-3 months; d) circulation of the project proposal throughout the NPC 
network: during a 45-day circulation period, the project is sent to all NPCs, who may bring it to the 
attention of other potential participants (although the decision to expand the consortium rests with 
the original members). During this period, many of the involved governments will begin taking the 
'EUREKA nature' of the project into account when considering the possibility of public funding. All 
project proposals have been officially endorsed by the EUREKA High Level Group (HLG). See also 



115 

In addition, ERCIM pioneered a pilot project demonstrating homogeneous 

access to heterogeneous technical reports, and it has experience with the technology 

through the Delos projects and Network of Excellence.120 It is at the leading edge of 

integrating appropriate OA technology with Grids via the Diligent project. 
121Individual ERCIM organisations have researched many aspects of the technology 

required for OA. Jeffery argues that member organisations of ERCIM that do not 

already have an OA policy will adopt these principles and implement them.122 

4.4.3 The Scientific Council of the European Research Council: Open access mandate 

(December, 2007) 

Scholars claim that, since the end of the 20th century, expectations about the 

added value and logic of the European science policy have been considered. First, the 

perception of added value shifted to incorporate competition. More specifically, in 

2003, an expert group called for competition regarding the excellence in research to 

become a significant part of a new, long-term definition of the European added 

value.123 A year later, this call was answered in official EC documents as ‘the added 

value which comes from competition at EU level’.124 Policy attention shifted from 

mainly coordinating national outcomes to growing a broader European science 

base.125 

Second, Europe had to recognise that its concerns regarding science went 

beyond applications. By the late 1990s, it was recognised that European countries 

were lagging behind the US and Japan, both in science and its applications.126 These 

changes to policy assumptions and logics made possible the establishment of the 

European Research Council (ERC) in 2007, the first dedicated research funding 

agency to support investigator-driven research, with a focus on excellence. 

The Scientific Council of ERC stresses the fundamental significance of peer-

reviewed journals in securing the verification and distribution of high-quality 

                                                                                                                                                                      
Wouter Van Rossum and Pepin G Cabo, ‘The Contribution of Research Institutes in EUREKA Projects’ 
(1995) 10(7–8) International Journal of Technology Management 853; and Cristina Bayona-Sáez and 
Teresa García-Marco, ‘Assessing the Effectiveness of the Eureka Program’ (2010) 39(10) Research 
Policy 1375. 
120 Candela et al, The DELOS Digital Library Reference Model. Foundations for Digital Libraries (2007) 
<http://www.delos.info>. 
121 Castelli et al, ‘DILIGENT: A Digital Library Infrastructure for Supporting Joint Research’ in 
International Symposium on Mass Storage Systems and Technology (IEEE Computer Society, 2005) 56. 
122 Keith Jeffery, ‘Open Access: An Introduction’ (2006) <https://www.researchgate.net>. 
123 Maria Nedeva and Michael Stampfer, ‘From “Science in Europe” to “European Science”’ (2012) 
336(6084) Science 982. 
124 European Commission, ‘Europe and Basic Research’ (2004) <http://cordis.europa.eu>. 
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Landscape’ (2014) 41(1) Science and Public Policy 29. 
126 Nathan Rosenberg, ‘Knowledge and Innovation for Economic Development: Should Universities Be 
Economic Institutions?’ in Knowledge for Inclusive Development (Greenwood Publishing Group, 2002) 
35. 



116 

scientific research and in guiding appropriate allocation of research funds.127 Policies 

towards access to scientific research must guarantee the ability of the system to 

continue to deliver high-quality verification services.128 While the verification quality 

of the scientific publication system is not in doubt, the high prices of some journals 

raise significant worries concerning the ability of the system to deliver wide access 

and, therefore, efficient dissemination of research results, with the resulting risk of 

stifling further scientific progress. 

These considerations lead the ERC Scientific Council to highlight the 

attractiveness of policies mandating the public availability of research results—in 

OARs—soon after publication. Nevertheless, general OA policies are not trivial to 

implement because a) the speed of ‘obsolescence’ of knowledge varies across 

disciplines and b) so does the availability of OARs. Additionally, coordination 

between research funders is highly desirable.129 

Nevertheless, it is the firm intention of the ERC Scientific Council to issue 

specific guidelines for the mandatory deposit in OARs of research results obtained 

due to ERC grants, as soon as pertinent repositories become operational.130 To sum 

up, the ERC Scientific Council hopes that research funders across Europe will join 

forces in establishing common OA rules and in building European OARs that will 

help make these rules operational. 

4.4.4 Modernisation of European copyright regime: The European Bureau of Library, 

Information and Documentation Associations and the International Federation of 

Library Associations and Institutions (IFLA) statement 

Another significant statement is the comment on behalf of the European 

Bureau of Library, Information and Documentation Associations (EBLIDA),131 and 

                                                           
127 The Scientific Council of the ERC defines the scientific funding strategy and methodologies. It acts 
on behalf of the scientific community in Europe to promote creativity and innovative research. The 
Scientific Council is composed of eminent scientists and scholars, including some Nobel Prize winners. 
The members are appointed by the European Commission, on the recommendations of an 
independent Identification Committee. Yet, the Scientific Council is composed of twenty-two 
members who collectively represent the European scientific community. It is charged with defining 
the scientific funding strategy and establishing methodologies and procedures for the peer review 
evaluation of proposals, as well as the scientific reporting and monitoring methodologies. The 
Scientific Council also oversees the implementation of the work program, and certifies the outcome 
of calls for proposals and associated selection processes. See Terttu Luukkonen, ‘The European 
Research Council and the European Research Funding Landscape’ (2014) 41(1) Science and Public 
Policy 29; see also Thomas König, The European Research Council (Polity, 1st edition, 2017). 
128 European Research Council, above n 100. 
129 Terttu Luukkonen, ‘Conservatism and Risk-Taking in Peer Review: Emerging ERC Practices’ [2012] 
Research Evaluation rvs001. 
130 Tom Mens, ‘The ERCIM Working Group on Software Evolution: The Past and the Future’ in 
Proceedings of the Joint International and Annual ERCIM Workshops on Principles of Software 
Evolution (IWPSE) and Software Evolution (Evol) Workshops (2009) <http://doi.acm.org>. 
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independent umbrella association of library, information, documentation and archive associations 
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the International Federation of Library Associations and Institutions (IFLA),132 on the 

European Commission’s communication released on 9 December 2015.133 

Accordingly, Europe anticipates broadening access to online content and to modernise 

the European copyright regime based on a long-term perspective. Education, research 

and European cultural diversity are important in terms of the creative economy and 

the needs of Europe; thus, both should be supported by an up-to-date copyright 

regime that is able to track continuous technological advancements and provide cross-

border access to library and online content. 

Jukka Relander, president of EBLIDA, declared that: [B]ecause libraries and 

archives in Europe do not have uniform exceptions and limitations available to them 

in their Member States, they cannot effectively share information across Europe’s 

borders. Citizens in the 28 EU Member States have different and unequal access to 

information. 21st century libraries and archives need legal certainty to ensure that 

they can achieve their public service missions of providing free access to information 

to help build an innovative and inclusive society. 

EBLIDA agrees with the EU Commission that widening access to content 

across the EU is necessary and welcomes the opportunity to participate in 

consultations that consider exceptions to copyright rules for an innovative and 

inclusive society.134 Aligned with this statement, Donna Scheeder, President of IFLA, 

                                                                                                                                                                      
and institutions in Europe. Subjects on which EBLIDA concentrates include European information 
society issues, including copyright and licensing, and culture and education. Yet EBLIDA promotes 
unhindered access to information in the digital age and the role of archives and libraries in achieving 
this goal. See Celeste Peterson-Sloss, ‘EBLIDA (European Bureau of Library, Information and 
Documentation Associations)’ (2011) 31(7) Computers in Libraries 41; John Charlton, ‘EBLIDA Urges 
Copyright Reform’ (2014) 31(1) Information Today 14+. 
132 The International Federation of Library Associations and Institutions (IFLA) is the leading 
international body representing the interests of library and information services and their users. It is 
the global voice of the library and information profession. It was founded in Edinburgh, Scotland, in 
1927 at an international conference. Currently, there are over 1500 members in approximately 150 
countries around the world. IFLA was registered in the Netherlands in 1971. The Royal Library, the 
national library of the Netherlands in The Hague, generously provides the facilities for the body’s 
headquarters. IFLA is an independent, international, non-governmental, not-for-profit organisation. 
Its basic aims are to a) promote high standards of provision and delivery of library and information 
services, b) encourage widespread understanding of the value of good library and information 
services, and c) represent the interests of their members throughout the world. In pursuing these 
aims, IFLA embraces the following core values: a) the endorsement of the principles of freedom of 
access to information, ideas and works of imagination and freedom of expression embodied in Article 
19 of the Universal Declaration of Human Rights; b) the belief that people, communities and 
organisations need universal and equitable access to information, ideas and works of imagination for 
their social, educational, cultural, democratic and economic well-being; c) the conviction that delivery 
of high quality library and information services helps guarantee that access; and d) the commitment 
to enable all members of the Federation to engage in, and benefit from, its activities without regard 
to citizenship, disability, ethnic origin, gender, geographical location, language, political philosophy, 
race or religion. See IFLA, IFLA 112–114: World Guide to Library, Archive, and Information Science 
Associations (K.G. Saur, 2005). 
133 European Commission, ‘Towards a Modern, More European Copyright Framework’ 
<http://ec.europa.eu>. 
134 Britt Marie Häggström, ‘EBLIDA’s Action in Europe’ (2004) 14(3) LIBER Quarterly. 
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also claimed that: 

[W]e welcome the Commission’s commitment to copyright exceptions and 

limitations related to knowledge, research and education being a key priority of the 

coming Digital Single Market. That the Commission is considering new exceptions 

and limitations to permit text and data mining, remote consultation of library holdings 

and digital preservation demonstrates its understanding of the challenges libraries and 

archives face in the digital age.135 

4.5 Conclusions 

In the beginning of the chapter I set out to consider the European copyright 

regime and showed its historical development during the process of the European 

integration. In the second part, I examined specific European directives that are the 

foundations of the modern copyright regime in Europe. Then, I discussed the crucial 

European regulation of ‘Horizon 2020’ and I concluded with consideration of 

perspectives that support the operation of OARs at the European level. 

In 2015, a press release by the European Commission stressed the significance 

of access to online content and outlined its vision to modernise European copyright 

regulations.136 Based on this press release, the overarching objective of the European 

Commission regarding intellectual protection is to modify copyright rules to fit the 

digital age. Additionally, this press release shows the European Commission’s vision 

of a modern European copyright framework. This political preview can be translated 

into legislative proposals and policy initiatives in the future, considering all inputs 

from several public consultations. Overall, the European Commission wants to ensure 

that Europeans can access a wide legal offering of content, while ensuring that authors 

and other rights holders are better protected and remunerated. The key sectors of 

education, culture, research and innovation will also benefit from a more modern and 

European framework. This statement helps me to argue that OA practice should be 

integrated with forthcoming European directives. 

Examination of OA growth in Europe determines how crucial the role of 

OARs is in disseminating information and improving European citizens’ assets. 

Moreover, such examination clarifies that the relevant regime for the governance of 

OARs is also important. In the European context, OA practice can demonstrate an 

important factor for trade, improvement of negotiations in industry and exchange of 

information resources that potentially lead towards development, innovation and new 

knowledge. Thus, gradually, collaboration among European countries emerges. Such 

collaboration can facilitate the access to information resources via European 

agreements, policies and initiatives addressed in this chapter. 
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The following chapter examines the relevant governance framework for OARs 

in Greece as a European case study. This consideration will help me argue that 

European countries, such as Greece, should follow soft laws issued by the European 

Commission and apply them accordingly. Additionally, the next chapter will show the 

transition from the international context, reflected by the European regime, to the 

local context, reflected by the Greek regime. This transition will help me argue that 

the development of international law complements the development of domestic law. 

In addition, such transition will help me argue that OARs will become of relevance to 

sharing information and publishing at the local and international level. 
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5 Introduction 

Chapter Four discussed the design of the copyright regime of the European 

Union and examined a few examples where OA policies have been put into practice. 

The preceding chapter also included a literature review about the governance 

framework of OARs in the European Union. That discussion demonstrates that there 

is increasing interest regarding the development of OARs as an additional way of 

disseminating information.1 In this chapter, the Greek OA model is analysed in 

comparison with the European governance framework. The analysis is designed to 

juxtapose the European example of copyright regime with that in a domestic context. 

This chapter is divided into four parts. The first part is twofold, and is also 

divided into two subparts. In the first subpart, the background context of how the 

Greek regulations system works is set, to understand in layman terms the process that 

should be followed for a statute to be introduced and implemented. In the second 

subpart, a consideration of Greek laws (constitution and specific statutes) that 

facilitate access to information is undertaken. An analysis of the Greek copyright 

regime will be undertaken to explore how information can be disseminated in the 

Greek context. In the context of the contemporary copyright law in Greece, I will 

examine specific legal provisions in the Greek system that facilitate access to 

information. The legal instruments have been selected as examples to determine both 

issues of how they have introduced the concept of freedom of information and 

whether they make a required connection among the concepts of information and 

knowledge. Further, how can the connections between these concepts be strengthened 

through education? The starting assumption is that there is an inevitable link between 

information and knowledge, which helps me argue that access to information is 

imperative. 

In the second part of the chapter, there is a discussion about the implications 

for the Greek Copyright Act from the latest developments in European directives that 

refer to additional sharing and dissemination of information.2 This analysis will help 
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me in assessing the potential desirability and growth of OA practice in Greece. Hence, 

in following part three of the chapter, the emergence of OA practice in Greece is 

examined. I examine when OA was introduced and the manner of its implementation. 

What were the relevant initiatives and programs that facilitated such introduction? 

This consideration further leads me to investigate whether the Greek copyright 

framework should be reformed to keep pace with continuous technological growth 

and to define more strictly the concept of OA for the beneficial spread of information. 

In the last part of this chapter, surveys conducted by Greek scholars regarding the 

status and progress of the Greek OARs are examined. Such examination helps me to 

argue about long-term perspectives and future potential that can emerge for Greek 

OARs. The following section sets the appropriate theoretical background to help us 

understand how the Greek legislative system operates. A consideration of the Greek 

Constitution and Greek Law 4009/2011 is also undertaken. 

5.1 The Greek regulations system: A procedural perspective 

The purposes of the analysis of the Greek Constitution and Greek Law 

4009/2011 are significant and explain/clarify whether information access and 

knowledge should be connected through education. First, the constitution of a state 

outlines how the government of that state will work, including the division of powers 

(e.g., executive, state legislature and state courts),3 and emphasises that information 

for research should be accessible by citizens. Additionally, state regulations should be 

aligned and associated with the constitution, and this provision helps me argue about 

Greek Law 4009/2011. This analysis helps me argue that access to information is 

established through the Greek Constitution. As argued in Chapter Three, access to 

information empowers people and leads to knowledge improvement; this helps me 

claim that access to knowledge should happen within education. It follows that this 

rationale is founded in Greek Law 4009/2011 

5.1.1 The Procedural aspects of the Greek legislative system 

Several introductory notes regarding the Greek legislative system are required 

as preliminary steps for the following discussion. The Greek Government’s intentions 

or the willingness to enact any regulation is put into practice through legislation and 

their related system.4 The Greek Government considers new policies in pursuance of 

the public good by the process where proposals for new regulations are introduced 

into the Greek Parliament. The Parliament’s process is to discuss such new proposals 

twice a week.5 New institutions and procedures emerge and financial resources are 
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122 

addressed towards the accomplishment of associated objectives. However, 

recommendations and proposals for new legislation or statutes can be produced either 

from ministers, other government representatives or assemblymen from different 

political parties which do not constitute the Government at the time.6 

The main bodies responsible for the introduction of any legislation or statutes 

are the Greek ministries, which are allocated responsibilities for different portfolios. 

For example, the Ministry of Finance, the Ministry of Justice and the Ministry of 

Education and Religions will all have different responsibilities. Most importantly for 

present purposes, there is a specific process to be followed to introduce new 

legislation or statutes. Initially, the minister involved with the new proposal should 

assign the work of creating such rules to a pro-legislation committee (PLC). This 

committee should draft a plan for this regulation, which is to be considered prior to 

discussion in Parliament. In the next stage of the legislation process, the Greek 

Central Committee for Legislations (GCCL) considers this plan. The GCCL falls 

under the General Administration for the Greek Government. The GCCL is also able 

to make recommendations on the proposed draft plan from the PLC before its 

submission to Parliament for further discussion. It is required to do so by article 75(3) 

of the Greek Constitution. Article 75(1) of the Greek Constitution also states that a list 

of justifications and objectives for this regulation should be attached with the draft 

plan, as well as reports associated with financial costs and potential economic 

impacts. Thereafter, the draft plan is referred by the President of Parliament to be 

considered either by the political parties, parliamentary departments or standing 

committees (article 72, Greek Constitution). In case the draft plan is referred or 

directed to a standing committee, it should be instantly introduced for discussion in 

Parliament. It will be voted upon in the Parliament at this stage. 

Contemporary Greek society is part of European society and, thereby, it is part 

of the renowned ‘information society’ that is claimed to persist in Europe since 2000.7 

Given this fact, the European context of regulating access to information in the 

information age are of direct relevance and should be considered in conjunction with 

the Greek regulatory regimes. After the Lisbon Summit of the European Commission 

in 2000, the Lisbon Treaty and the directives (examined in Chapter Four) show that 

there is a growing interest in Europe regarding the spread of information resources 

towards knowledge and empowerment of European citizens’ skills.8 It is in this 
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context that, for the purposes of the argument in this part of the chapter, it is necessary 

to analyse the importance of access to information, particularly in the context of the 

education sector. Therefore, legal provisions that facilitate information access and 

exchange should be considered. From my point of view, the Greek Copyright Act is 

founded upon this rationale and will be analysed below. The rationale is derived from 

article 16 of the Greek Constitution and Greek Statute/Law 4009/2001. In the 

following section, I will examine specific provisions of the Greek Constitution (art 

16(1), 16(2)) and Greek Statute 4009/2011 (art 1(a), 2(a), 3(a)). 

5.1.2 Provisions that facilitate access to information: Article 16 of the Greek 

Constitution and the Greek Statute/Law 4009/2011 

Article 16 of the Greek Constitution stipulates that education is provided free 

in state institutions and that private universities are prohibited from existing. 

Psacharopoulos argues that article 16 forms an outdated law with social costs.9 

However, it introduces the importance of education regarding knowledge and the 

consequent connection or importance of its link with access to information.10 

Article 16 is part of the second section of the Constitution that refers to 

citizens’ rights (individual and social rights). Most importantly, the first and second 

subsections are addressed to education and highlight the significance of access to 

information that leads to knowledge. More specifically, these subsections mention: 

Article 16(1): Arts, science, research and teaching and associated information should 

be accessible and free. Their promotion and production should be part of priorities for 

the Greek State …11 

Article 16(2): Education determines the central objective/mission for the Greek State 

and pursues to improve a moral, intellectual, professional and wealthy treatment for 

Greek citizens, a beneficial growth regarding national and religious consciousness. 

Additionally, education should provide instruments to Greek citizens to become free 

and liable …12 

Hence, this legislation illustrates that information dissemination constitutes the 

overarching objective for the Greek educational curriculum and indicates that OA 

should be part of the educational process as well as growth. This endorsement of 
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access to free education in the Constitution helps me argue that access to information 

facilitates the same aim of acquiring knowledge. And it follows that in this context 

OA can be an effective instrument that facilitates access to information and 

knowledge. In turn, this provides further support for my argument regarding access to 

information through OARs, which will be developed in the following chapter. In the 

present context, I argue that OA should be the tool directed towards equal 

opportunities for Greek citizens to empower them through access to knowledge. 

Therefore, OA should be the basic element of education and it could be integrated 

into teaching design, which would lead to further research and innovation goals of 

education. 

Education is a crucial instrument that can make possible access to knowledge 

and, in turn, the enhanced possibilities of intellectual creation. It follows that these 

aims can be pursued by the creation and dissemination of information; in this context, 

the Greek copyright regime is relevant for the preservation and development of Greek 

culture.13 Greek Law 4009/2011 is associated with Greek Copyright Act 2121/1993 

and illustrates the need for access to information to facilitate teaching methods. 

Therefore, it will be considered briefly below. Articles 3 and 4 of Greek Law 

4009/2011 clarify that the necessity to share, exchange and disseminate information 

should be attached to the Greek education curriculum. In addition, both articles 

highlight the significant role of universities and academia in terms of the exchange, 

dissemination and sharing of information towards the knowledge and empowerment 

of Greek citizens. Article 3 (subsection 1) mentions:14 

1. Through Higher Education Institutions (Universities, Technical Educational 

Institutions, Colleges and Institutes of Technology) the academic freedom is 

established for further research and improved methods of teaching as well as a freely 

exchange and dissemination of information, notions and views … 

Article 4 (subsections 1(a), 2(a) and 3(a)) mentions:15 

1. The overarching objective for the Higher Education Institutions is to: a) promote, 

produce and transmit knowledge through research and teaching and efficient use of 

information resources. Higher Education Institutions should also prepare students to 

become able to apply such principles and values in a professional level and help them 

to grow Greek arts and culture … 

2. For education purposes, Higher Education Institutions should aim to: a) emphasize 

in high level and comprehend education, aligned with arts and science requirements 

as well as aligned with international scientific practices … 
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3. For the fulfillment of purpose, Higher Education Institutions are organized and 

operate under regulations and practices to ensure compliance and protection in 

principles such as: a) access to educational resources, freedom of research and 

improvements for teaching method … 

The articles mentioned above illustrate the acceptance of the premise in the 

Greek legal system that access to information resources empowers teaching. In turn, 

such teaching equips Greek citizens with new knowledge assets; consequently, wide 

access to information should be vital for the educational infrastructure of Greece.16 

Further, both articles lend support to my later argument about the importance and 

crucial role of OARs as information resources. To recapitulate briefly, the above 

discussion of selected articles in the Greek Constitution helps me argue that this 

‘legislation’ is the foundation of access to information resources. Since education is 

the primary means of creating and disseminating knowledge, it may be argued that 

universities should perform a substantial role regarding the sharing, dissemination and 

exchange of information. 

The above discussion clarifies that sharing of information is supported in the 

Greek Constitution, and in earlier times copyright laws performed the function of 

regulating such sharing. However, after the digital revolution circumstances have 

changed dramatically, and dissemination of published works now occurs all the time. 

Scholars argue that Gutenberg’s invention of the printing press established an 

innovation that fundamentally changed the procedure through which knowledge can 

be created, exchanged and shared.17 Electronic publication and digital networking are 

the equivalent of the printing press in contemporary society. While wide 

dissemination is desirable, it is equally significant to encourage creativity and, 

therefore, the interests of the content makers and publishers need to be protected. The 

reasons to improve the balance among the interests of authors and publishers stem 

from the infrastructure of online publishing offered from the internet and the 

academia’s role in the context of electronic publishing. 

The emergence of the WWW and the digital revolution have created novel 

situations regarding publishing and dissemination of published works. The WWW is 

not synonymous with the internet, but is the most important feature of the internet.18 

Scholars argue that the WWW determines a techno-social framework for individuals’ 
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interaction based on technological networks through which there is ease of 

information exchange.19 This statement helps me argue that the notion of the techno-

social system addresses a system that enhances human cognition, cooperation and 

communication. Therefore, it is a system to share and disseminate information.20 

In addition, the infrastructure of this system helped the emergence of Web-

enhanced teaching and learning that determines a way based on which student 

participation has been improved as an alternative language to learn and acquire 

knowledge.21 Another fact that shows the influence from Web-technologies and the 

internet is that modern librarians should also provide services as information-

technology educators;22 they are required to be well educated in information 

technology issues, such as computer-access programs or access by other means.23 

Another issue to be considered is relevant to university campuses and their 

infrastructure. Specifically, campuses created their own networked environment while 

providing their students with access to computers.24 Consequently, the ease of 

exchange and sharing of information became a reality. Further, such technological 

advancements provoked the need to modernise university structures and facilities. The 

significant issue faced by academia’s administrators/authorities was whether a new 

library could add value to the educational enterprise and reinforce campus-based 

learning.25 In modern times, to design and construct a library involved reconsideration 

of the entire educational mission, at least in part with the aim of integrating new 

technologies allowing online information resources to provide additional support and 

expand the library’s traditional print holdings.26 In this context, I argue that access to 
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information can be considered a crucial factor for the knowledge economies of the 

future and fortified if, among other things, OARs are given a fair chance of both 

survival and development. Therefore, the role of academia, along with OARs’ 

function regarding access to information, is of paramount importance. 

What is more, the OA movement is growing and would allow free access to 

information with no restrictions on reuse.27 In academia, the OA growth stems from 

the fact that access to research databases is limited worldwide by the high cost of 

subscription journals, which urge readers to pay for their content. It should be noted 

that scientific research used in educational literature and news is often restricted by 

publishers, who request authors to sign over their rights and then control what is done 

with the published work.28 Thus, it is logical to argue that OA offers more direct 

access to knowledge. The information revolution has given OA the best chance it will 

get; therefore, the enlargement of information accessibility safeguards human rights 

for the future of developing and developed countries. It follows that OA should be 

tailored to copyright law without changing copyright standards. A good sign is that in 

2014 the Greek Government introduced new legislation (Law 4305/2014) regarding 

OA to publicly funded research outcomes. This law works as a means towards further 

access to information,29 and it also provides additional support to the Greek Copyright 

Act,30 which is considered below. 

5.2 Examination of Greek Copyright Act (No. 2121/1993) 

The literature on IP rights primarily concentrates on the copyright holder or 

proprietor. The same emphasis is demonstrated in the Greek copyright law. This 

discussion highlights the central objective for the Greek Copyright Act, which is to 

protect copyright owners’ interests. Botti reflects this emphasis when she argues that 

creators’ rewards and affiliated rights should be considered a priority.31 Aligned with 

this statement, Kallinikou claims that the ‘creator’s right’ is an important element for 

the Greek Copyright Act. He further claims that its overarching objective is to clarify 

that IP rights should focus on the creator’s role.32 I follow these thinkers in arguing 

that the Greek copyright regime prioritises the individual’s role in the process of 

creation. 
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The first article of the Greek Copyright Act clarifies the object of copyright 

and its content. It says the authors shall have the right of copyright in their work, 

which includes, as exclusive and absolute rights, the right to exploit the work 

(economic right) and the right to protect their personal connection with the work 

(moral right). This article is based on the assumption that a work should be the 

outcome of an individual’s intellectual creation. In addition, a work should be 

considered unique when it shows a minimum degree of creativity in such a way as to 

be distinguished from what is already known. 

Under the Greek Copyright Act, there is no specific regime for copyright 

registration. Article 2 clarifies that rights are vested in the author of a work without 

having to resort to any formality. Namely, protection begins with creation, regardless 

of its results. Additionally, article 2 includes a list of works to be considered for 

protection. The list refers to works such as musical compositions, plays, 

choreographies, pantomimes, audiovisual works, works of visual arts (painting, 

sculpture, etc.), architectural works, photographs and works of applied arts (for 

instance, maps related to geography and topography). 

Another article worthy of consideration is article 13, which addresses legal 

provisions about reproduction, referring to any means, such as mechanical, 

audiovisual, electronic or digital, used for circulation through the online channels 

offered from the internet. Often the question arises as to whether the introduction of 

an original intellectual creation on the internet constitutes reproduction of the work, or 

another way to demonstrate it publicly and share it with others.33 It is also argued that 

the introduction of a project directly on an internet server is undoubtedly an act of 

reproduction.34 This statement helps me argue that new ways to exploit the related 

digital or electronic reproduction belong to copyright owners. In the context, one of 

these new ways can be determined from/through the operation of OARs that offer 

online reproduction. 

It should be mentioned that the Greek Copyright Act has been amended ten 

times,35 and this fact illustrates that the area of IP law gradually keeps expanding. 

Such expansion is justified as resulting from the ongoing technological advancements 

that bring into existence new types of creative works that require or may require 

intellectual protection.36 A good example of such expansion of the scope of IP is 
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provided by international agreements; this is illustrated specifically in the Australia 

and US Free Trade Agreement (FTA).37 

Dee argues that chapter 17 of this agreement discusses IP rights and addresses 

substantive provisions that require changes to Australian legislation. For example, 

Australia is required to extend the term of copyright protection by an additional 20 

years, bringing Australia into closer conformity with the US. It is worth noting that 

this is in contrast with the literature on this issue, as Rimmer argues that extension of 

the copyright term should occur only when it is associated with the public 

good/interest.38 This claim helps me argue that copyright extension should occur only 

when it is a public inquiry. Apparently, the agreement requires Australia to adopt US 

standards, but only when they broaden rather than narrow the scope of IP protection. 

Hence, such adoption of US standards could possibly override processes towards 

reform of Australian regulations. This statement helps me argue that it is possible to 

set another problematic example for the domestic IP law designation. 

In addition, this agreement impedes greater competition that would benefit 

consumers. It contains provisions to tighten up the protections afforded producers 

and/or performers of protected works, so users have access only at a higher expense. 

From the patent law perspective, relevant provisions may affect the introduction of 

generic drugs into the Australian market, which in turn may cause delays to 

reductions in drug prices in Australia.39 Other scholars argue that this bilateral 

agreement may greatly impact Australia’s IP framework, as it is required to pass a 

form of the WIPO Copyright and Performances and Phonograms Treaties to supply 

additional rights for intellectual protection, such as trademarks.40 

In the Greek Copyright Act, there are 77 articles; I will only discuss those of 

relevance to my argument. According to the Greek Copyright Act, the author of an 

intellectual creation has an intangible right of ownership over that work, being 

inclusive and binding over third parties (article 1). In addition, this right covers 

patrimonial rights and moral rights (article 1(1), articles 3 and 4). The concept of 

authorship refers to the person(s) who have produced the work. Under the Greek 

copyright framework, a legal entity can be a copyright proprietor only as a successor 
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in title. Another positive aspect for the Greek Copyright Act is that there is no 

requirement for copyright registration for a work to be protected, since it is protected 

as a matter of law, by the fact of its production. This statement helps me argue that 

original works created online are also protected since their upload. It is argued that 

copyright exists in every form of the original, whether written on paper, deposited on 

a hard disk, uploaded online or created offline.41 Such protection has been established 

through chapter 7 of the Greek Copyright Act referring to software protection and 

continuous technological growth. 

Indeed, continuous technological growth brings new concepts related to online 

creation (such as online posts, videos and photo uploads) that, under previous 

provisions, are also protected. Therefore, I argue that international regulations play a 

significant role in national and relevant policymaking processes. Given this, I argue 

that the Greek Copyright Act has been reformed in accordance with the European 

regulations, it has ratified the European directives, it follows the contemporary 

technological growth that brings new copyright issues associated with the new 

concept mentioned before and it helps further the dissemination and protection of 

information. Hence, the following issue to consider is the direct bearing of European 

laws on Greek copyright law. 

5.2.1 European regulations have a direct bearing on Greek copyright law 

The European directives, as explained in the previous chapter, provide 

directions for national laws to incorporate certain provisions and also what should be 

the basic norms for their structure. The European directives are legal acts that require 

European Member States to achieve a specific result, but this is done without dictating 

the means of achieving that result. This is a direct consequence of the Treaty on the 

Functioning of the European Union. Specifically, article 288 of this treaty declares 

that: ‘[a] directive shall be binding, as to the result to be achieved, upon each 

European member state to which it is addressed, but shall leave to the national 

authorities the choice of form and methods’.42 

Additionally, various articles in the Greek Copyright Act illustrate the 

interconnection between European legislation and local regulations in Member States. 

This means that directives introduce provisions that should be considered by the local 

governments of the Member States; for the purposes of the argument in this chapter, 

some of them are considered next: 

1. Article 2(3) is added in the Greek Copyright Act in application of Council 

Directive 91/250/EEC concerning legal protection of computer programs. 

Specifically, this directive provides directions concerning creations that 

constitute computer programs and software and thus considers software as 
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copyrightable work. However, rationales and principles that establish a 

component for computer software should not be considered for copyright 

protection under this article. 

2. Article 3(1) is added in the Greek Copyright Act in application of Council 

Directive 92/100/EEC regarding the rental and lending rights and certain other 

rights in relation to copyright. This article addresses the creator’s or the 

author’s exclusive right a) to rent their work directly or indirectly, partially or 

entirely via any means, b) to lend their work and c) to lend a copy of their 

work to the public through any sales point or by using a variety of such means. 

3. Article 68(1) added in the Greek Copyright Act in application of the Council 

Directive 93/98/EEC for harmonising the term of protection of copyright and 

certain related rights. This directive offers a framework of protection for 

works for which protection is expired. These additional copyright provisions 

show the influence of European regulation and further support provided by 

local regulations. 

4. Article 3(3) is added in the Greek Copyright Act as implementation of 

Directive 96/9/EC of the European Parliament and of the council on the legal 

protection of databases; it highlights the copyright owner’s exclusive right to 

his/her database. More specifically, under this directive the copyright owner 

has the exclusive right a) to provide temporary or permanent reproduction of 

information enclosed in the database through means either partially or as a 

comprehensive project; b) to translate, modify, change, add, remove or make 

other relevant shifts to his/her database; and c) to disseminate/distribute the 

database or its copy to the public. Such provisions are mentioned in articles 5 

and 6 of Directive 96/9/EC.43 This specific change introduced into the Greek 

Copyright Act illustrates how European legislation is helpful in bringing about 

improvement and a better copyright protection that can be provided by the 

domestic laws of any European Member State. 

5. Article 46(2) is added in the Greek Copyright Act in application of Directive 

2001/29/EC and its article 5(3) regarding the harmonisation of certain aspects 

of copyright and related rights in the information society. In particular, the 

directive refers to exceptions or limitations to the reproduction and public 

communication rights. The article clarifies that the right to reproduce or 

publicly communicate a work or creation can be acknowledged for the benefit 

of people with a disability. Such a right should be directly related to the 

disability and be of a non-commercial nature, and should be limited only to the 

extent required by the specific disability.44 The exceptions and limitations 

shall only be applied in certain special cases that do not conflict with a normal 

exploitation of the work or other subject matter and do not unreasonably 

prejudice the legitimate interests of the right holder. 

It should be noted that even though the above examples relate to how the 

Greek legislators have responded to provisions of the international legislation in the 

                                                           
43 Debra B Rosler, ‘The European Union’s Proposed Directive for the Legal Protection of Databases: A 
New Threat to the Free Flow of Information’ (1995) 10(1) High Technology Law Journal 105; Mark J 
Davison, The Legal Protection of Databases (Cambridge University Press, 2003); Orla Lynskey, 
‘Deconstructing Data Protection: The “Added-Value” of a Right to Data Protection in the EU Legal 
Order’ (2014) 63(3) International & Comparative Law Quarterly 569. 
44 European Communities, ‘Directive 2001/29/EC of the European Parliament and of the Council’ 
(2001) L. 167 Official Journal of the European Communities 10. 
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form of European directives, all the European Member States are expected to and 

should incorporate these provisions for the purposes of harmonisation of copyright 

law.45 This statement helps me argue that cooperation between national and 

international regulations is significant for effective protection of copyright interests of 

the content creators.46 In this regard, the harmonisation of law through conformity 

with the European directives is a crucial step in the right direction. The protection 

umbrella provided by the European regulations is one way of making domestic 

copyright protection more effective. Moreover, in the age of the internet any 

infringements in the online arena should be equally subject to the law.47 

The next issue to be considered is whether Greek copyright laws can provide 

the necessary protection for online publications and whether OARs become a 

mechanism to regulate online dissemination of knowledge and provide protection of 

authors’ interests. 

Karakostas argues that the Greek Copyright Act contains legal provisions 

concerning online creations.48 Since online content is original work and it is 

derivative work, it should be protected under the same framework of protection for 

copyrighted work.49 This statement introduces the issue concerning copyright 

protection for new works uploaded online. Therefore, I argue that the Greek 

Copyright Act can provide copyright protection for possible online infringements. 

Further, this statement can be used as a link with the potential to create a consensus 

among universities, associated OARs and creators of hosted content/material by these 

OARs. Such agreement can be useful and could show that OA offers additional 

support in terms of sharing copyrighted creations. 

5.3 The emergence of the World Wide Web and the beginning of open access in 

Greece 

Publishing, sharing and exchange of information remained quite stable until 

the beginning of 2000. At the time, telecommunication infrastructure in Greece was 

improved significantly, with financial support provided by the European Commission 

for national projects. 

Along with this European program and financial support, there has been a 

                                                           
45 Mireille MM van Eechoud, Harmonizing European Copyright Law: The Challenges of Better 
Lawmaking (Kluwer Law International, 2009). 
46 Alexandra Giannopoulou, ‘Copyright Enforcement Measures: The Role of the ISPs and the Respect 
of the Principle of Proportionality’ (2012) 3(1) European Journal of Law and Technology; Stephen 
Fishman, The Copyright Handbook: What Every Writer Needs to Know (Nolo, 2014). 
47 Monica E Antezana, ‘The European Union Internet Copyright Directive as Even More Than It 
Envisions: Toward a Supraeu Harmonization of Copyright Policy and Theory’ (2003) 26 Boston College 
International and Comparative Law Review 415. 
48 Hazel Hall and Dianne Graham, ‘Creation and Recreation: Motivating Collaboration to Generate 
Knowledge Capital in Online Communities’ (2004) 24(3) International Journal of Information 
Management 235. 
49 Ioannis Karakostas, Common Law and Internet (Sakkoulas, 3rd edition, 2009). 
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crucial development of OA in Greece during the last 15 years stemming from the 

immense evolution in terms of content digitisation, which is mainly funded from the 

European Commission and driven from the Greek university libraries. Consequently, 

the process of information dissemination was supported significantly. Scholars argue 

that the scientific and research community of Greece has always been ‘productive’ 

regarding publications in all kinds of formats and types, such as articles, monographs, 

book chapters and conference presentations.50 

Since the settlement of the Greek state, several hundred magazines and 

journals have been publishing and disseminating Greek researchers’, authors’ and 

creators’ works. New publications, adoption of peer-review procedures, new e-

journals, online printed versions and immense digitisation of journals are some of the 

contemporary developments that have resulted from the electronic revolution.51 This 

development has significance for my argument in two senses. First, European 

financial support provides norms and incentives for collaboration. Second, the 

European Member States are funded to build and establish a modern infrastructure to 

exchange and disseminate information that aligns with technological advancements. 

Therefore, in the discussion below, I briefly detail the European Union initiatives that 

have financially supported the Greek nation in investing in technological 

developments comparable to other European nations. This will lead to my main 

argument: that the creation of institutional OARs demonstrates technological 

advancement and a significant means to disseminate information in the context of the 

modern infrastructure mentioned before. 

5.3.1 European Commission initiatives to assist Greece in digital convergence with 

other nations 

On 26 October 2007, the European Commission approved an operational 

program for Greece for the period 2007–2013.52 The program, titled Digital 

Convergence, involved Community support for Greek regions eligible under the 

convergence objective. The operational program falls within the framework laid out 

for the convergence objective and had a total budget of around 1.075 billion euros. 

Community assistance through the European Regional Development Fund amounts to 

some 860 million euros, which represents approximately 4.2% of the total European 

financial support invested in Greece under cohesion policy from 2007 to 2013.53 

The report of the National Strategic Reference Framework for the period 

                                                           
50 Panos Georgiou and Fiori Papadatou, ‘Open Access in Greece’ in Open Access in Southern European 
Countries (2010) <http://www.researchgate.net>. 
51 Petros Kostagiolas and Christina Banou, ‘Managing Expectations for Open Access in Greece: 
Perceptions from the Publishers and Academic Libraries’ (2007) <http://eprints.rclis.org>. 
52 European Commission, Operational Programme ‘Digital Convergence’ (2007) 
<http://ec.europa.eu>. 
53 Willem Molle, European Cohesion Policy (Routledge, 2007); John Bachtler and Irene McMaster, ‘EU 
Cohesion Policy and the Role of the Regions: Investigating the Influence of Structural Funds in the 
New Member States’ (2008) 26(2) Environment and Planning C: Government and Policy 398. 
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2007–2013 argues that Greece uses information and communication technologies 

(ICTs) to a lesser extent than the 25 other European Member States. Indeed, ICT 

made no significant contribution to improve the country’s productivity or Greek 

citizens’ life quality.54 The overarching purpose of Digital Convergence is to 

contribute to the convergence of Greece with the rest of the European Member States, 

introducing ICT in a greater extent to Greek society. Here, introducing means an 

increase of the use of ICT by enterprises, streamlining procedures in the public sector 

and increasing utilisation of digital applications in public administration to improve 

citizens’ life quality. Additionally, the basic scope of Digital Convergence is to 

emphasise the developmental directions and to particularise the strategies, means and 

interventions towards an effective and sustainable use and growth of ICTs in Greece. 

Additionally, the National Strategic Reference Framework (NSRF) for the 

period 2007–2013 highlights that the overarching goal of the operational program is 

to contribute to the digital convergence of Greece with the rest of the European Union 

using ICT. The program will focus on implementing a customised developmental 

strategy with specific emphasis on competitive Greek sectors, such as tourism, 

shipping, culture and sports. Program priorities include improved productivity with 

increased ICT use, improvement of citizens’ daily life and technical assistance for 

ICTs. NSRF’s current phase is being funded by the operational program, Digital 

Convergence. Some of the horizontal and technical interventions carried out in this 

frame are related to open public data, transparency, value-added services, 

interoperability, multichannel distribution and exploitation of data. 

The program focuses on implementing a customised developmental strategy 

with specific emphasis on competitive Greek sectors, such as tourism, shipping, 

culture and sports. The main objectives for this program are structured along two 

priorities. 

Priority 1: improved productivity using ICT. Sub-priorities include: 

• improved ICT penetration in production processes combined with the 

development of innovative business practices targeting small- and medium-

sized enterprises (SMEs). Emphasis will be placed on using the country’s 

corporate human capital through the development of digitised educational 

material and the development of platforms and applications that manage and 

disseminate business content (‘business gateways’) 

• increased use of ICT in day-to-day company operations 

                                                           
54 Panos Hahamis, Jennifer Iles and Mike Healy, ‘E-Government in Greece: Bridging the Gap between 
Need and Reality’ (2005) 3(4) Electronic Journal of e-Government 185; Xia Liu, Eugenia I Toki and 
Jenny Pange, ‘The Use of ICT in Preschool Education in Greece and China: A Comparative Study’ 
(2014) 112 Procedia—Social and Behavioral Sciences 1167; Maria Ntaliani et al, ‘Citizen E-
Empowerment in Greek and Czech Municipalities’ in Sokratis K Katsikas and Alexander B Sideridis 
(eds), E-Democracy—Citizen Rights in the World of the New Computing Paradigms (2015) 
<http://link.springer.com>. 
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• the development of ICT applications to encourage entrepreneurship among 

women and people with special needs. 

Priority 2: improvement of citizens’ daily life using ICT. Sub-priorities 

include: 

• equal access of citizens to ICT use and knowledge 

• increased availability of digital public services 

• the elimination of ‘digital gaps’ caused by factors such as geography, age and 

gender 

• streamlining and digitisation of frequently used public services (especially the 

services included in the strategy ‘i2010’) as well as services offered by local 

public-sector organisations 

• encouraging citizens to take part in community activities through the 

development of ICT applications targeting NGOs 

• promoting the cultural heritage of Greece 

• development of ICT applications and services that offer equal access for 

women and people with special needs. 

 

5.3.2 Creation of online databases and digital repositories 

The first efforts of digitisation were commenced a couple of decades before. 

In particular, the National Documentation Center (NDC) created the first online 

database for printed doctoral theses, ARGO and IATROTEK were the first online 

databases in the 1990s and the first digital repository was introduced from the 

University of Crete in 1997. Since then, there has been an ongoing effort towards 

modernisation with a beneficial impact that stems from European funding/financial 

support of Greek academic libraries. Through their participation in European projects 

and collaboration with other European libraries, Greek academic libraries entered into 

a new era. 

Open science initiatives in Greece have been funded mainly through structural 

funds and have been part of the country’s strategy for Digital Convergence, the 

funding deriving from the financial support mentioned above. The major actors in 

these initiatives are the NDC, the Greek institution for the aggregation, 

documentation, preservation, dissemination and reuse of scientific, technological and 

cultural e-content; the Hellenic Academic Libraries Link (HEAL-Link), the Greek 

Research and Technology Network (GRNET); and the Greek Universities Network 

(GUNET). Each of these institutions plays a different role in supporting open science 

policies. 

Nevertheless, the most important effort was carried out through financial 

support for national projects provided by the European Commission. Such funding 

was addressed to the creation of new services provided by university libraries in 
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Greece. That period saw the foundation of HEAL-Link55 and the creation of the first 

digital library for grey literature,56 called Artemis.57 The example of grey literature 

shows the significance of OARs in disseminating unpublished information of an 

institution, such as annual reports, technical plans, research projects, white papers and 

materials or research produced by institutions outside of the commercial or academic 

publishing channels.58 It can be said in conclusion that OA in Greece has developed 

gradually. OARs are making efforts to ensure that the institutions’ grey literature is 

online and available prior to becoming part of published works. Chantavaridou argues 

that, for the time being, OARs are developing in a beneficial way and can measure up 

against equivalent OARs abroad.59 For this reason, a brief account of the Italian 

OARs is provided below. 

I have chosen Italy as an example because there is a program monitored by 

Greece in which Italy was involved from 2007 to 2013. This bilateral cooperation 

forms a substantial part of the National Strategic Reference Framework and its 

subdivision, the European Territorial Cooperation Program concerning digital 

convergence in Europe.60 One of its overarching objectives is to improve access to 

sustainable information networks and services provided by communication 

frameworks, such as OARs.61 In the context, emphasis has been given to increasing 

effectiveness of information sharing and dissemination through OARs. 

The initiative initiated in 2008 called The Italian Wiki on Open Access has 

boosted OA and improved access to information resources. The basic scope of this 

wiki is to introduce concepts and terms affiliated with OA in order to disseminate 

further information about Italian projects and best practices that will lead to the 

promotion of OA initiatives in Italy in the context of bilateral cooperation with 

Greece. Another issue that emerges through this initiative demonstrates that experts 

on OA intend to introduce detailed information about OA practice; they also highlight 

its importance and benefits of its implementation. It is obvious that these are strong 

                                                           
55 Kristiina Hormia-Poutanen et al, ‘Consortia in Europe: Describing the Various Solutions through 
Four Country Examples’ (2006) 54(3) Library Trends 359. 
56 The term ‘grey literature’ means research that is either unpublished or it is published through non-
commercial form. For instance, examples of grey literature can be research assignments in relation to 
an undergraduate course or even a research report for a project. See Cleo Pappas and Irene Williams, 
‘Grey Literature: Its Emerging Importance’ (2011) 11(3) Journal of Hospital Librarianship 228. 
57 June Abbas, Cathleen Norris and Elliott Soloway, ‘Middle School Children’s Use of the ARTEMIS 
Digital Library’ in Proceedings of the 2Nd ACM/IEEE-CS Joint Conference on Digital Libraries (2002) 
<http://doi.acm.org>. 
58 Hannah R Rothstein and Sally Hopewell, ‘Grey Literature’ in H Cooper, LV Hedges and JC Valentine 
(eds), The Handbook of Research Synthesis and Meta-Analysis, 2nd Ed (Russell Sage Foundation, 2009) 
103. 
59 Elisavet Chantavaridou, ‘Open Access and Institutional Repositories in Greece: Progress so Far’ 
(2009) 25(1) OCLC Systems & Services: International Digital Library Perspectives 47. 
60 Greek Ministry of Economy and Finance, ‘National Strategic Reference Framework’ (2007) 
<http://2007-2013.espa.gr>. 
61 Greek Ministry of Economy, Development & Tourism, ‘Operational Program’ (2007) <http://2007-
2013.espa.gr>. 
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signs of a possible turn towards a more balanced approach to IP that more accurately 

weighs public and private proprietary interests. In this context, access to knowledge, 

as a crucial factor for the knowledge economies of the future, is fortified if, among 

other things, OARs are given a fair chance to both serve and develop. 

In Italy, the concept of OA is characterised by a bottom-up approach. Gargiulo 

and Cassella argue that librarians, researchers and early adopters in universities and 

research centres have been engaged in spreading information about OA issues within 

repositories and relevant projects.62 They point out that no national financial support 

has been issued in terms of OA initiatives, and the Italian Parliament has not provided 

a recommendation for funding in this area. However, the 2004 Messina conference on 

OA in the context of scholarly literature and the agreement (Messina Declaration) 

among 30 academic institutions on the principle of OA to scholarly literature 

illustrated a fundamental action in the context of OA and its status in Italy.63 

Accordingly, Gargiulo argues that the Messina Declaration has committed these 

institutions to a more beneficial distribution of scholarly content through OA.64 To 

sum up, the example of OARs in Italy shows that it can be considered a means of 

digital convergence in Europe, which increases information dissemination and 

sharing. I now turn to a broad overview of the OARs in Greece. 

5.4 The status and progress of Greek OARs 

This section argues for a potential integration or unification of Greek OARs 

into one system, which should have specific access regulations and should provide an 

environment that is user-friendly. Therefore, this overview of the status of Greek 

OARs begins with a presentation of their basic components in the form of tables 

based on research findings from a paper presented during an international conference 

in Athens (February 2013) where I argued about the potential attached to OARs,65 and 

statistical research I conducted in December 2015 by visiting 30 operational Greek 

OARs (30 out of 35 according to the Directory of OARs—OpenDOAR) and gathering 

appropriate information used/enclosed in the tables below. In addition, I rely on a 

survey that I conducted for this thesis as an update of my earlier 2013 work. There is 

no comparable information from other studies that I could use. 

The gathered information is presented as follows: a) platform used (such as 

Dublin Core, DSpace and so forth), b) access to their database and c) regulations in 

terms of registration. These tables clarify the most common online platform in use, 

whether full or restricted access is permitted and whether end users are obligated to 

                                                           
62 Paola Gargiulo and Maria Cassella, ‘Open Access in Italy’ (2009) <http://eprints.rclis.org>. 
63 Conference delegates, ‘Italian Declaration Supporting the Berlin Declaration on Open Access to 
Knowledge in the Sciences and Humanities’ (2008) <http://www.aepic.it>. 
64 Paola Gargiulo, ‘Open Access in Italy: Achievements and Future Prospects’ (2006) 34(2) 
International Journal of Legal Information. 
65 Nikos Koutras and Maria Bottis, ‘Institutional Repositories of Open Access: A Paradigm of 
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register or not to be able to gather information. There is also analysis and examination 

of online surveys conducted by myself in 2013 and 2015 that focused on end users’ 

attributes regarding the OAR of the Ionian University in Corfu (Greece).66 

Repositories conform to an internationally agreed set of technical standards. It 

follows that they expose the metadata and bibliographic details (such as authors’ 

names, institutional affiliation, date, titles of the article and abstract) of each item they 

contain in the same basic way. In other words, they are ‘interoperable’. The common 

protocol to which they all conform is called the Open Archives Initiative Protocol for 

Metadata Harvesting (OAI-PMH). The contents of all repositories are then indexed by 

Web search engines, such as Google and Google Scholar, producing online databases 

that are freely accessible. As the status of self-archiving (i.e., when authors deposit 

their work in repositories) steadily increases, it follows that the practice of OA will be 

adopted to a greater extent and it will represent an increasingly large proportion of the 

scholarly literature. 

There are several definitions for the concept of OAR that differ in their 

specifics. There are scholars who argue that an OAR would host, manage, preserve 

and provide access to the whole research output of the institution, namely: PhD and 

related postgraduate theses, dissertations, reports, data sets and specific versions of 

the institution’s staff publications.67 From 2000 to 2010, OARs were developed via 

Greek academic libraries. After 2005, most of them were given form through the 

financial support of European programs and initiatives. During this period, and 

particularly from 2005 to 2010, the Technology and Education Sciences Institute 

(TEI) of Athens made the first effort to establish an OAR. However, this had poor 

results because of the lack of content contributions. In 2011, the Department of 

Library Science and Information Systems of TEI in Athens took over the leadership 

of the project—titled TEI of Athens Library: Growth of Digital Services—that 

currently operates through the Digital Plan Program financed by the European Union. 

In accordance with this framework, the new repository anticipates collecting and 

publishing online work of faculty members, student theses, dissertations and 

educational material; what is more, it incorporates a major collection, comprising the 

archives of the institute.68 

Georgiou and Papadatou, notable scholars in the field concerning OARs in 

Greece, argue that OARs should follow specific regulations concerning access and 

protection. Thus, there are a variety of options regarding how users can use the 

                                                           
66 Open Access Repository of the Ionian University (22 October 2013) 
<https://www.surveymonkey.com/r/PLG97VZ>; Open Access Repository of the Ionian University (14 
December 2015) <https://www.surveymonkey.com/r/XC5TN9V>. 
67 Moreleli-Cacouris, Mersini, Elisa Makridou, and Ypatios Asmanidis. "Institutional Repositories: A 
Proposal for a national policy based upon a Greek case." 16th Hellenic Academic Libraries Conference, 
University of Piraeus, Greece, 1-3 October 2007. 
68 Alexandros Koulouris et al, ‘Institutional Repository Policies: Best Practices for Encouraging Self-
Archiving’ (2013) 73 Procedia—Social and Behavioral Sciences 769. 
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database of each OAR. For example, it is the case for several repositories that 

registration is compulsory, while such registration is not obligatory for others. Hence, 

it is obvious that in the context of mutual benefits among universities and institutions 

that utilise OARs, a Greek common policy that could be implemented is required. 

Such harmonisation of practices, in terms of dissemination of information, would 

serve as a pillar for the effective spread of information while copyright protection is 

provided. Table 1 provides a brief presentation of the status of Greek OARs regarding 

content, registration and access to full content. 

Table 1: Greek OARs 

Greek ΟΑRs 

Repository 

 

Type of content Platform Access to 

the full 

content 

Registration 

Yes No Required Not 

required 

Nemertes, 

University of 

Patras69 

Digitised 

Bachelors and 

Masters 

dissertations, 

doctoral theses, 

scientific 

publications 

DSpace ✓   ✓ 

Euruka70 Online database of 

intellectual 

production (from 

scientific, 

academic and 

historic aspect) of 

Dspace  ✓ ✓  

                                                           
69 Open Access Repository, ‘Nemertes’ <http://nemertes.lis.upatras.gr/jspui/>. 
70 Open Access Repository, ‘Euruka’ <http://elocus.lib.uoc.gr/index.tkl/>. 
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the Technological 

Educational 

Institute of 

Thessaloniki 

NTUA, University 

of Athens71  

Bachelors and 

Masters 

dissertations, PhD 

theses and 

digitised material 

(books and 

magazines) from 

NTUA’s library 

DSpace  ✓ ✓  

Pandektis72 Major digital 

collections of 

Greek history and 

civilisation. The 

collections have 

been developed by 

the Institute of 

Neohellenic 

Research, the 

Institute of 

Byzantine 

Research and the 

Institute of Greek 

Open 

source 

software 

✓   ✓ 

                                                           
71 Digital Library of the National and Kapodistrian University of Athens 
<http://efessos.lib.uoa.gr/greylit.nsf/>. 
72 Open Access Repository, ‘Pandektis’ <http://pandektis.ekt.gr/pandektis/>. 
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and Roman 

Antiquity 

Pergamos73 Historical Archive 

of the University 

of Athens, 

Folklore 

Collection, 

Theatrical 

Collection and K. 

A. Psachos Music 

Library Collection 

Open 

source 

software 

✓   ✓ 

Helios74 Digitised archives 

of Documentation 

Centre, Institute 

of Biology and 

Biotechnology, 

Institute of 

Medical Research 

Studies, Institute 

of Theoretical and 

Applied 

Chemistry, 

educational events 

Open 

source 

software 

✓  ✓  

Anemi75 Rich collection of 

digitised material 

Keystone  ✓ ✓  

                                                           
73 Open Access Repository, ‘Pergamos’ <https://pergamos.lib.uoa.gr/uoa/dl/frontend/index.html>. 
74 Open Access Repository, ‘Helios’ <http://helios-eie.ekt.gr/EIE/>. 
75 Digital Library of Greek Modern Studies of the University of Crete <http://anemi.lib.uoc.gr/>. 
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related to modern 

Greek studies 

Okeanos76 Hellenic Centre 

for Marine 

Research 

Dspace ✓  ✓  

‘IKEE’77 Digital archives of 

collections of 

scientific works 

Invenio v 

1.2.1.17 

 ✓ ✓  

Psepheda, 

University of 

Macedonia78 

Digitised archives 

of scientific 

journals, 

publications, 

music data, 

bachelors and 

masters 

dissertations, 

doctoral theses 

Dublin 

core 

 ✓ ✓  

‘Psifiothiki’79  Dissertations and 

scientific 

publications 

produced by 

members of the 

Aristotle 

University of 

Invenio v 

1.2.1.17 

 ✓ ✓  

                                                           
76 Open Access Repository of Okeanos, ‘Okeanos’ <https://okeanos-dspace.hcmr.gr/>. 
77 Open Access Repository of the Aristotle University of Thessaloniki, ‘IKEE’ <http://ikee.lib.auth.gr/>. 
78 Open Access Repository of the University of Macedonia, ‘Psepheda’ <http://dspace.lib.uom.gr/>. 
79 Open Access Repository of the Aristotle University of Thessaloniki, ‘Psifiothiki’ 
<http://digital.lib.auth.gr/>. 
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Thessaloniki 

Foss80 Reports, 

presentations, 

digital collections, 

conference 

proceedings, 

studies, videos 

and photos. The 

repository’s 

organised digital 

environment also 

offers advanced 

navigation and 

search functions 

Open 

source 

software 

 ✓ ✓  

Acropolis 

Educational 

Resources, 

Acropolis 

Museum81 

Educational 

resources 

produced by the 

Information and 

Education 

Department of the 

Acropolis 

Restoration 

Service. These 

resources 

dynamically 

support 

Open 

source 

software 

✓   ✓ 

                                                           
80 Open Access Repository, ‘Foss’ <http://repository.ellak.gr/>. 
81 Open Access Repository, ‘Acropolis’ <http://repository.acropolis-education.gr/acr_edu/>. 
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representation and 

interpretation of 

the past. Teachers, 

students and 

families can 

explore the 

repository and 

enrich their 

classroom 

teaching and visits 

to the 

Archaeological 

Site and the 

Acropolis 

Museum 

Parthenon Frieze, 

Acropolis 

Museum82 

Collection of 

digitised material 

and archives 

regarding the 

artistic work of 

Frieze 

DSpace ✓   ✓ 

Ergani83 Documented 

archival material 

that presents 200 

years of local 

history, culture 

DSpace  ✓ ✓  

                                                           
82 Open Access Repository, ‘Frieze’ <http://repository.parthenonfrieze.gr/frieze/>. 
83 Open Access Repository, ‘Ergani’ <http://www.ergani-repository.gr/ergani/>. 
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and 

entrepreneurialism 

in north-eastern 

Aegean 

National Archive 

of PhD Theses84 

A rich collection 

of Greek students’ 

doctoral theses  

Open 

source 

software 

✓   ✓ 

Ionian University 

Repository85 

80 000 books, 700 

magazine titles, 

more than 3500 

audiovisual 

records 

PHP-Nuke ✓  ✓  

Public Digital 

Library of Serres86 

Digitised material, 

books, collections, 

newspapers, etc. 

Open 

source 

software 

✓   ✓ 

Public Digital 

Library of 

Livadia87 

Rare collections 

and a variety of 

texts of local and 

nationwide 

interest (history, 

literature and 

poetry) 

Open 

source 

software 

✓   ✓ 

Digital Library 

‘E-Dull’88 

Published material 

and studies 

Open 

source 

✓   ✓ 

                                                           
84 Open Access Repository for Greek PhD Theses <https://phdtheses.ekt.gr/eadd/>. 
85 Open Access Repository of the Ionian University <http://iup.ionio.gr/>. 
86 Public Digital Library of Serres <http://ebooks.serrelib.gr/serrelib/>. 
87 Public Digital Library of Livadia <http://ebooks.liblivadia.gr/liblivadia/>. 
88 Digital Library of European Operational Program ‘Education and Lifelong Learning‘ 
<http://repository.edulll.gr/edulll/>. 



146 

produced in the 

Operational 

Programme 

‘Education and 

Lifelong 

Learning’ 

software 

The Argo Bibliographic 

resources and 

content searching 

facilities for 

librarians, 

scientists, 

educators and 

students 

ABEKT 

Z39.50 

Web gate 

v4.0 

✓   ✓ 

E-Locus89 The material is 

organised in 

collections and 

until now it 

consisted of 

graduate, 

postgraduate and 

doctoral 

dissertations 

issued at the 

University of 

Crete; study 

Keystone ✓   ✓ 

                                                           
89 Open Access Repository, ‘E-Locus’ <http://elocus.lib.uoc.gr/index.tkl>. 
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guides of the 

university 

departments and 

technical reports 

‘Archipelago’90 Digital collections 

of the Aegean 

University 

CDS 

Invenio v 

0.99.1 

 ✓ ✓  

‘Pandimos’91 Digital library of 

Panteion 

University 

Fedora  ✓ ✓  

Anaktisis92 Digital archives, 

scientific journals, 

Bachelors and 

Masters 

dissertations of 

Technological 

Educational 

Institute of 

Western 

Macedonia 

Eprints 3.0  ✓ ✓  

‘Olympias’93 Digital collections 

of the library of 

the University of 

Ioannina 

Dspace ✓   ✓ 

                                                           
90 Open Access Repository of the Aegean University, ‘Archipelago’ <http://portal.lib.aegean.gr/>. 
91 Digital Library of the Panteion University, ‘Pandimos’ <http://pandemos.panteion.gr/>. 
92 Open Access Repository, ‘Anaktisis’ <http://anaktisis.teiwm.gr/>. 
93 Open Access Repository of the University of Ioannina, ‘Olympias’ 
<http://olympias.lib.uoi.gr/jspui/>. 
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‘Dione’94 Digital collection 

of undergraduate, 

postgraduate 

dissertations and 

doctoral theses by 

students and 

research scholars 

of the University 

of Piraeus 

ELiDOC  ✓ ✓  

Foundation of 

Simitis, former 

Prime Minister95 

Biographical 

archives, photos 

and 

documentation 

Open 

source 

software 

 ✓ ✓  

‘Kosmopolis’96 Digitised journals 

on philosophy 

Open 

journals 

system 

2.1.1.0 

 ✓ ✓  

It is evident from the information provided in Table 1 that there is a variety of 

platform software used in the various Greek OARs with regard to their operation and 

services offered.97 Some researchers have reported low awareness and usage of 

OARs. Swan and Brown, in a 2005 study,98 examined the perceptions of OA and self-

archiving in a survey of 1296 researchers. While 49% of respondents had self-

archived their papers in repositories or websites, the remainder had not. Of those who 

had not yet self-archived, 71% were unaware of OA and self-archiving. In another 

                                                           
94 Open Access Repository of the University of Piraeus, ‘Dione’ <http://dione.lib.unipi.gr/xmlui/>. 
95 Open Access Repository of the Foundation of Simitis <http://repository.costas-simitis.gr/sf-
repository/>. 
96 Digital Library of the University of Patras, ‘Kosmopolis’ <http://kosmopolis.lis.upatras.gr>. 
97 Ioannis Trohopoulos, ‘Harvesting Metadata of Greek Institutional Repositories in the Context of 
EuropeanaLocal’ in Workshop on Harvesting Metadata: Practices and Challenges (2009) 
<http://users.teiath.gr>. 
98 Alma Swan and Sheridan Brown, ‘Open Access Self-Archiving: An Author Study’ (2005) (25 May 
2017) <http://cogprints.org>; Jingfeng Xia et al, ‘A Review of Open Access Self-Archiving Mandate 
Policies’ (2012) <http://mdsoar.org>. 
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study of OARs,99 Smith et al collected data from Cornell’s DSpace to calculate 

descriptive statistics and interviewed 11 faculty members for a deeper understanding 

of their attitudes and behaviours. DSpace had 2646 items as of October 2006, 

categorised into 196 collections, of which almost 30% contained no materials. 

Further, of 519 unique contributors, nearly 50% uploaded only a single item, 

reinforcing the interview finding that faculty members lacked both knowledge and 

motivation to use institutional repositories. 

The plethora of software used by Greek OARs provides a variety of options, 

but it also causes difficulties in interactions between repositories and end users. A 

common trait concerning Greek OARs is that most of them follow the same copyright 

regulations regarding access. Generally, they are characterised by a specific sort of 

instructions and guidelines regarding full text accessibility. The most significant 

conclusion from these surveys is that there is a need for uniformity in how the Greek 

OARs are operated and regulated. 

As demonstrated in Chapter Four, European initiatives are designed to create 

uniformity. Therefore, it is necessary that information be gathered conveniently, and 

its access should not be restrained by unjust legal rules, nor bureaucracy.100In this 

way, OARs can play a significant role in supporting scholarly communication and 

dissemination of information. 

The contemporary barriers regarding Greek OARs include a series of legal 

issues and indicate a need to design a modern legislative regime that regulates online 

data resources. Although OA infrastructure exists in Greece, the institutions and 

corporations preserve and protect their databases based on older regulations that are 

not aligned with contemporary trends and ongoing technological developments.101 

However, this weakness may be addressed by using, for instance, Creative Commons 

licenses, which provide bargains of access and intellectual protection in accordance 

with the author’s choice.102 Regardless of the aforementioned drawbacks, within the 

contemporary Greek copyright regime there is a widespread idea that there can be an 

effective co-existence between OA and copyright.103 In conclusion, it can be said that 

OA practice and OARs in Greece constitute new scientific currents as far as scholarly 

communication is concerned.104 In contemporary times, additional access 

opportunities to scientific data can help in the wider dissemination of research 

                                                           
99 MacKenzie Smith et al, ‘DSpace: An Open Source Dynamic Digital Repository’ (2003) 9(1) D-Lib 
Magazine <http://www.dlib.org/dlib/january03/smith/01smith.html>. 
100 Koutras and Bottis, above n 65. 
101 Stephen Pinfield, ‘A Mandate to Self-Archive? The Role of Open Access Institutional Repositories’ 
(2005) 18(1) Serials: The Journal for the Serials Community 30. 
102 Simone Aliprandi, Creative Commons: A User Guide (lulu.com, 2010). 
103 Frank Mueller-Langer and Richard Watt, ‘Copyright and Open Access for Academic Works’ (2010) 
<https://papers.ssrn.com>; John C Newman and Robin Feldman, ‘Copyright and Open Access at the 
Bedside’ (2011) 365(26) New England Journal of Medicine 2447. 
104 Alexia Dini Kounoudes, Petros Artemi and Marios Zervas, ‘Ktisis: Building an Open Access 
Institutional and Cultural Repository’, Digital Heritage (2010) <http://link.springer.com>. 
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outcomes by reducing the costs of accessing such knowledge. However, many 

unresolved issues remain, but I can only mention them here rather than develop the 

ideas. Thus, the possibility of partnerships among institutional repositories of Greek 

academic communities leads me to question whether it is desirable to have an 

agreement or a form of mutual commitment regarding database protection and 

internal dissemination of information. 

The previous discussion about the institutional outcomes towards the creation 

of OARs are going to be of relevance if the academics in various universities and 

other higher education institutions adopt them. Therefore, it is relevant to revisit an 

earlier study concerning the utility of online databases by Greek academics. I was 

involved in this study conducted a few years ago; in the present context, its findings 

remain significant. 

5.4.1 Analysis of conducted surveys about Greek open access repositories 

5.4.1.1 Online survey for academia’s awareness regarding open access: Open 

access repositories bring potential towards scholarly communication 

enhancement 

An online survey conducted by Makridou et al in 2012 illustrates whether and 

to what extent Greek academics are aware of OARs and the role and importance of 

OARs in utilising these information resources. The questionnaire was constructed on 

the same lines as the one conducted by the Organization for Economic Co-operation 

and Development (OECD) in 2007.105 The questionnaire was addressed to the whole 

academic community of Greece, and consisted of 13 questions. The 489 responses 

covered many scientific fields and academic levels from 25 of 38 universities in 

Greece. Relevant analysis of research findings follows. 

The first questions were about personal details, respondents’ affiliations with 

the examined university and their field of expertise. Table 2 reflects the answers to the 

first question, which addresses respondents’ participation and their engagement or 

involvement with OA initiatives or projects. The overwhelming percentage of 

negative responses (82%) illustrates that OA practice is not well known and Greek 

academics are not familiar with many OA initiatives. 

Table 2: Participation and Engagement 

Participation—open access initiative or 

project 

Valid percent 

Yes 18% 

No 82% 

The question addressed in Table 3 concerned the creation of OARs and 

                                                           
105 Ilkka Tuomi, ‘Open Educational Resources: What They Are and Why Do They Matter’ (2006) 
<http://citeseerx.ist.psu.edu>. 
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whether the Greek respondents do or do not create OARs. Their responses present a 

complex picture; that is, there is great concern regarding OA practice, though the 

potential for greater engagement with OARs seems to be present and can be 

developed. 

Table 3: Creation of OARs 

Creation of OARs Valid percent 

No, not at all 28% 

Yes, to a limited extent 50% 

Yes, extensively 22% 

The next question presented in Table 4 referred to the Greek academics’ views 

regarding obstacles or impediments for the creation of OARs. They considered that 

basic impediments for such creation consist of: a) lack of interest concerning new or 

alternative methods for teaching and pedagogical methods, and b) lack of 

administration support. 

Table 4: Greek Academics’ Views on Obstacles and Impediments 

Discipline 

(expertise) 

Lack of 

information 

about OAR 

creation 

and use 

Lack 

of 

time 

Lack of 

equipment 

Lack of 

interest in 

new 

pedagogical 

methods 

Lack of a 

model for 

open 

content 

initiatives 

Lack of 

administration 

support 

Humanities 

and Arts 

      

Social and 

Economic 

Sciences 

      

Business 

Administration 

and 

Management 

      

Natural 

Sciences, 

Mathematics, 

and 

Informatics 

      

Mechanics and 

Engineering 

      

Earth Science, 

Agriculture 

and Veterinary 

      

Health 

Sciences 

      

Other       

Another issue relevant to my argument stems from the research findings 
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regarding the next question, presented in Table 5. The question points to whether the 

use of an OAR is considered of paramount importance. The question addressed Greek 

academics’ beliefs regarding potential and benefits associated with the use of OARs. 

Table 5: Importance of Using OARs 

Discipline Gain 

access to 

best 

possible 

resources 

Promotio

n of 

scientific 

research 

and 

publicly 

open 

activities 

Reducing 

costs for 

students 

Reducing 

costs of 

course 

creation for 

the 

university 

Outreach to 

special-

skilled 

people 

Becoming 

independen

t from 

publishers 

Creation 

of more 

flexible 

education

al material 

Humanities 

and Arts 

Of little 

importance 

Neutral Neutral Of little 

importance 

Neutral Neutral Neutral 

Social and 

Economic 

Sciences 

Very 

important 

Very 

important 

Neutral Very 

important 

Very 

important 

Neutral Neutral 

Business 

Administratio

n and 

Management 

Important Neutral Neutral Neutral Very 

important 

Unimporta

nt 

Very 

important 

Natural 

Sciences, 

Mathematics 

and 

Informatics 

Important Of little 

importanc

e 

Unimporta

nt 

Neutral Unimporta

nt 

Of little 

important 

Neutral 

Mechanics 

and 

Engineering 

Very 

important 

Very 

important 

Very 

important 

Very 

important 

Important Neutral Very 

important 

Earth 

Science, 

Agriculture 

and 

Veterinary 

Neutral Neutral Important Very 

important 

Very 

important 

Important Important 

Health 

Sciences 

Unimporta

nt 

Of limited 

importanc

e 

Of little 

importance 

Unimporta

nt 

Of little 

importance 

Unimporta

nt 

Neutral 

Other Important Important Of little 

importance 

Neutral Unimporta

nt 

Very 

important 

Very 

important 

From the above information, it can be concluded that, given the fact that many 

Greek academics are only partially aware of OARs and their importance in terms of 

publishing, sharing and information exchange, there is scope for change. These 

findings also help me argue that Greek the academic community has the potential to 

become a crucial actor in terms of information dissemination within OARs. However, 

efforts are required to make intellectual arguments for the value of OARs, to provide 

practical help in terms of constructing OARs and to train consumers (academics and 

present generation students) to use them effectively. 

Therefore, it follows that the greater use of OARs is also fundamentally linked 

to how well the OARs are designed as software and whether they are user-friendly. In 

the next section, I rely on a survey I conducted earlier, but its findings are relevant for 

this thesis. 
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5.4.1.2 Online surveys for the open access repository of the Ionian University 

Most Greek OARs operate under the DSpace software platform.106 Certainly, 

the shape of Greek OARs is not based on a specific online platform and, thus, there 

are influences in relation to interoperability. This fact led me to investigate whether an 

OAR (associated with a Greek university) using such a software platform can be 

useful for the academic community, whether its users are satisfied and what kind of 

services they receive in relation to the use of this OAR. For this purpose, I conducted 

an online survey to investigate the institutional repository of the Ionian University, 

which applies the DSpace software platform. I conducted the first survey (actual) in 

2013 in collaboration with the Greek research group, Information: History, Regulation 

and Culture; this formed a substantial part of its research project, titled ‘Progress and 

Prospects for the OAR of the Ionian University’. With the second (online) survey I 

conducted in 2015, I aimed to use its research findings, as I was anticipating 

examining the issue of OARs in Greece. Both surveys aimed to demonstrate that the 

local academic community who were aware of the OARs were relying on them as 

significant research resources. My wider aim was to use this information to argue that 

the relevance of OARs extends to all sections of society. 

The online survey was addressed to registered members of institutional 

repositories (such as undergraduates, postgraduates, academic staff and external 

academic fellows). The survey’s URL was sent to registered members within an email 

message and consisted of three multiple-choice questions plus one question 

concerning the member’s affiliation. 69 responses were received out of 681 registered 

members. Further, the primary scope of this survey included questions designed to 

determine registered members’ level of knowledge about the digital platform of the 

OAR of the Ionian University, to illustrate its publicity and members’ attitudes in 

relation to this repository, to define frequency of use by registered members and to 

explore registered members’ levels of satisfaction with the OARs as an online 

information resource. 

Table A presents the information about registered members’ position within 

the university; it is noteworthy that there is a crucial divergence among the 

respondents who agreed to participate. Specifically, 76.19% of undergraduates, 

14.29% of postgraduates, 4.76% of academic staff (professors, lecturers and tutors), 

3.17% of administrators and 1.59% of external academic fellows agreed. Therefore, it 

seems that undergraduates were by far more interested to participate in the online 

survey, which focused on the university’s OAR. This may be a validation of the 

common sense understanding that younger generations are more familiar with online 

interactions. But for my purposes, it is also a strong reason to invest in creating 

                                                           
106 However, there are several suitable online platforms, such as ARNO, CERN document server 
software, e-prints, DARE, SHERRA, ROMEO and e-scholarship repository. See also Michael Robinson, 
‘Promoting the Visibility of Educational Research through an Institutional Repository’ (2009) 35(3) 
Serials Review 133–137. 
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efficient OARs that will be the primary research resource in the near future, if not 

already so. 

Table A: Affiliation 

Answers: 2013 2015 

Undergraduates 76.19% 70.21% 

Postgraduates 14.29% 15.96% 

Academic staff (professors, lecturers, 

tutors) 

4.76% 7.45% 

Administrators 3.17% 1.6% 

External fellows 1.59% 5.78% 

Source: 

https://www.surveymonkey.com/analyze/jVNDAcfeJ6UsNl35OpNGHfa_2FmDI2weRkvWd

q5opu5TA_3D 

The first question (see Table B) concerns registered members’ views regarding 

the popularity of the Ionian University OAR. The responses show positive outcomes 

in relation to the issue of popularity, with the overwhelming percentage of 85.07%, 

which is the total sum of the following answers: ‘quite well-known’, ‘well-known 

(adequate)’ and ‘well-known (more than adequate)’. 

Table B: Popularity 

Answers: 2013 2015 

Not well-known 14.93% 17.35% 

Quite well-known 37.31% 37.76% 

Well-known (adequate) 38.81% 34.69% 

Well-known (more than adequate) 8.96% 10.2% 

Source: 

https://www.surveymonkey.com/analyze/jVNDAcfeJ6UsNl35OpNGHfa_2FmDI2weRkvWd

q5opu5TA_3D 

In response to question three (see Table C) on whether the respondents use or 

do not use the OAR, more than half answered ‘enough’ and ‘quite enough’. However, 

31.34% responded ‘no, not at all’. 
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Table C: Usage 

Answers: 2013 2015 

No, not at all 31.34% 29.59% 

Yes, enough 35.82% 31.63% 

Yes, quite enough 23.88% 29.59% 

Yes, very much 8.96% 9.18% 

Source: 

https://www.surveymonkey.com/analyze/jVNDAcfeJ6UsNl35OpNGHfa_2FmDI2weRkvWd

q5opu5TA_3D 

Regarding the last question (see Table D), which indicates registered 

members’ satisfaction with the services provided, there were no negative answers; the 

result indicates that the Ionian University OAR operates in a proper and effective 

manner for its users. 

Table D: Satisfaction  

Answers: 2013 2015 

Not satisfied 0% 0% 

Satisfied (enough) 22.39% 22.45% 

Satisfied (quite enough) 47.76% 46.94% 

Satisfied (much) 23.88% 26.53% 

Absolutely satisfied 5.97% 4.08% 

Source: 

https://www.surveymonkey.com/analyze/jVNDAcfeJ6UsNl35OpNGHfa_2FmDI2weRkvWd

q5opu5TA_3 

There is obviously a tendency for the respondents to be favourably inclined 

towards the OAR as these are the people who have chosen to participate. However, 

despite their satisfaction with this particular OAR, it remains the case that certain 

problems still exist. As part of the discussion regarding infrastructure of Greek OARs, 

it should be mentioned that if an end user wants to access an OAR, he/she should 

devote substantial time, effort and resources to remember a series of usernames and 

passwords and the particular credentials for Greek OARs. Additionally, there are 

OARs of the same body that operate under different software, require a repetition for 

registration regarding the same user and sometimes separate registration process to 

gain access to sub-databases. For instance, the University of Athens has two 

repositories, ‘NTUA’ and ‘Pergamos’, operating under DSpace and Open Source 
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Software platforms, respectively. For the ‘NTUA’ repository, users should remember 

their username and password to fully access the repository’s content, material and 

archives, while for ‘Pergamos’, repository users can fully access its content. 

Similarly, there is almost the same situation regarding the museum of Acropolis, as it 

has two different repositories. In particular, ‘Acropolis Educational Resources’ and 

‘Parthenon Frieze’ repositories, while operating under Open Source Software and 

DSpace, respectively require different sets of information from the user. Apart from 

registration details that should be recalled by users, there are avoidable overlaps. For 

example, information concerning the Parthenon frieze can be also gathered via the 

‘Acropolis Education Resources’ repository. Thus, there remains a considerable scope 

for improvement in the existing OARs. 

The same conclusions are reached by various scholars. For example, Crow’s 

early work suggests that institutional repositories could be contributing factors in ‘a 

new disaggregated model’ of scholarly publishing,107 one that may help to weaken the 

monopolistic power of the traditional academic journal system over scholarly 

communication. Through developing and maintaining ‘institutionally defined’, 

‘scholarly’, ‘cumulative and perpetual’ and ‘open and interoperable’ repositories,108 

he argues that institutions can increase their visibility and prestige by centralising the 

intellectual work of their members, thus enabling researchers to find relevant 

materials more easily. 

Shearer identifies potential factors that need to be considered for repositories 

to be successful, including ‘input activity’, ‘disciplines’, ‘advocacy activities’, 

‘archiving policies’, ‘copyright policies’, ‘content type’, ‘staff support’, ‘quality 

control policies’, ‘software’ and ‘use’.109 Shearer assumes that the input activity—that 

is, submission of papers by researchers—would be one of the most important factors 

and wants to see the relationship between it and other factors. 

Markland examined the effectiveness of Google in retrieving papers deposited 

in institutional repositories, choosing one item each from 26 UK institutional 

repositories, checking their availability and investigating the ease of finding them 

through five search strategies (‘a search at the repository interface’, ‘a Google search 

using a keyword or phrase from the title’, ‘a Google search using the complete title’, 

‘a Google Scholar search using a keyword or phrase from the title’ and ‘a Google 

                                                           
107 Raym Crow, ‘The Case for Institutional Repositories: A SPARC Position Paper’ [2002] Research on 
Institutional Repositories: Articles and Presentations 6 
<http://digitalcommons.bepress.com/repository-research/27>; Kenning Arlitsch and Patrick S. 
O’Brien, ‘Invisible Institutional Repositories: Addressing the Low Indexing Ratios of IRs in Google 
Scholar’ (2012) 30(1) Library Hi Tech 60. 
108 Crow, above n 107, 16; SB Ghosh and Anup Kumar Das, ‘Open Access and Institutional 
Repositories—A Developing Country Perspective: A Case Study of India’ (2007) 33(3) IFLA Journal 229; 
Maitrayee Ghosh, ‘Advocacy for Open Access: A Selected Review of the Literature and Resource List’ 
(2011) 28(2) Library Hi Tech News 19. 
109 Kathleen Shearer, ‘Institutional Repositories: Towards the Identification of Critical Success Factors’ 
(2013) <http://prism.ucalgary.ca>. 
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Scholar search using the complete title’).110 

Markland’s study found that three of the items could not be retrieved through 

the repository interface. For results of searches from Google and Google Scholar 

using keyword phrases from titles, 17 of 26 items in repositories were retrieved from 

Google, and 8 of 26 from Google Scholar. When using a complete title search, 25 of 

26 were retrieved through Google and 17 of 26 through Google Scholar, suggesting 

that a simple title search via Google was the most effective means of retrieving 

repository items. 

In a study of attitudes and behaviours, Watson interviewed 21 researchers 

from Cranfield University.111 Interviewees considered it crucial to share their work. 

Yet, most were not aware of the potential of OARs to provide such framework of 

communication, and among those who were aware of the existence of OARs, many 

were not using them. Xia found researchers to be increasingly aware of OA, but only 

at a very basic level, with insufficient comprehension of participation in OA 

initiatives, suggesting that increased awareness alone may not be adequate for the 

faculty in terms of incentives for additional use of OARs.112 

Nicholas et al investigated scientific researchers’ perceptions of OARs.113 

They examined 1685 survey responses obtained from faculty members and students 

who had been registered in the Institute of Physics Publishing. They found that 63.7% 

of survey respondents had deposited their research outcomes in a repository and that 

44.1% had specifically used OARs. 

Oguz and Assefa conducted a survey in a medium-sized university to 

investigate its members’ perceptions and attitudes concerning OARs. They observed 

positive perceptions among 52.9% of respondents and negative perceptions among 

47.1%.114 In general, although there are some variations across disciplines and 

institutions,115 there appears to be a growing rate of participation on behalf of authors 

in creating/constructing OARs, but there is potential for further development in the 

                                                           
110 Margaret Markland, ‘Institutional Repositories in the UK: What Can the Google User Find There?’ 
(2006) 38(4) Journal of Librarianship and Information Science 221, 224. 
111 Sarah Watson, Authors’ Attitudes to, and Awareness and Use of, a University Institutional 
Repository (2007) <https://dspace.lib.cranfield.ac.uk>. 
112 Jingfeng Xia, ‘A Longitudinal Study of Scholars Attitudes and Behaviors toward Open-Access Journal 
Publishing’ (2010) 61(3) Journal of the American Society for Information Science and Technology 615. 
113 David Nicholas et al, ‘Digital Repositories Ten Years On: What Do Scientific Researchers Think of 
Them and How Do They Use Them?’ (2012) 25(3) Learned Publishing 195. 
114 Fatih Oguz and Shimelis Assefa, ‘Faculty Members’ Perceptions towards Institutional Repository at 
a Medium-Sized University: Application of a Binary Logistic Regression Model’ (2014) 63(3) Library 
Review 189. 
115 Rowena Cullen and Brenda Chawner, ‘Institutional Repositories, Open Access, and Scholarly 
Communication: A Study of Conflicting Paradigms’ (2011) 37(6) The Journal of Academic Librarianship 
460. 
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future.116 

5.5 Conclusions 

From the above discussion, it can be concluded that it remains necessary for 

Greek OARs to modify and become more efficient. In addition, and more specifically 

in the context of this thesis, there is also a need for them to operate under the same 

regulations regarding issues of gaining access to their content. Therefore, there is a 

need for potential copyright changes that may facilitate the integration of OA 

practices. However, this does not necessarily mean that we need a change of 

copyright standards. 

Lessig advocates a new approach regarding access to copyrighted works.117 

He argues that copyright law has not kept up with technological growth and is, in fact, 

holding it back. To Lessig, the internet-enabled world and the new online information 

environment has led to a new creation culture. He is more than just an observer, as he 

has been engaged with new approaches to copyright protection, and he founded 

Creative Commons licenses, a San Francisco-based non-profit that helps many 

companies and end users navigate the uncharted fields between full copyright and 

public domain. Thus, Creative Commons licenses could be the start point to establish 

a beneficial connection between copyrighted works and OA or a connection with 

positive future perspectives in terms of sharing, while also being protected in terms of 

copyright.118 Lessig’s views about a new approach for copyright protection helps me 

to argue that it could be beneficial if the current framework for copyright protection in 

Greece followed such an approach. That is, there is a need for developing connections 

between Greek copyright law and OA, and any suggestion of change does not 

necessarily have to mean a call for a change of copyright standards. 

For example, simple instructions could be provided to users to recruit them as 

contributors to each repository for enhancing interaction with users. In accordance 

with the online survey presented above, students are particularly keen on using a 

repository and they are satisfied with the current services. Therefore, it is possible to 

say that the Ionian University’s repository software is user-friendly and not 

characterised by restrictions, and, thus, it demonstrates a beneficial example in terms 

of functionality. However, it does not allow me to argue that all information 

repositories should adopt the same standard. 

Any suggestion for the construction of one sole repository for all Greek 

academic institutions would face seemingly insurmountable political objections, 

confront non-governmental groups with interests and deal with separate disputes 

                                                           
116 Bo-Christer Björk et al, ‘Anatomy of Green Open Access’ (2014) 65(2) Journal of the Association for 
Information Science and Technology 237. 
117 Lawrence Lessig, Remix: Making Art and Commerce Thrive in the Hybrid Economy (The Penguin 
Press, 2008). 
118 Lawrence Lessig, Free Culture: The Nature and Future of Creativity (Penguin Books, 2005). 
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regarding financial support. Nevertheless, anticipating beneficial prospects towards 

diminishing inequalities concerning ICT and broadening possible means of 

communication dictate that the issue of Greek OARs and their integration should be 

made a priority. At the same time, it is also an existential reality that OARs are 

institutional responses that can exist and operate only with public financial support. 

The Greek Government ought to create funding sources, which should be part of the 

state budget, regarding educational issues on an annual basis. This is currently not a 

popular—or some may say even a viable—suggestion, but the point is that this is too 

important a matter to be left as a private sector responsibility. 

What is more, Greek authorities should also simplify integrated repository use 

and make it as user-friendly as possible by eliminating registration (e.g., passwords) 

and broaden access opportunities. Taking everything into consideration, this would be 

a courageous ‘step’ towards knowledge for the citizenry in Greece. Thus, the 

integration of Greek OARs that requires interoperability to be applied/implemented 

consistently has a potential to bring efficient options regarding sharing, exchange and 

dissemination through OA. The assessment of the governance framework for OARs in 

Greece determines the need for integration for efficiency, while establishing a 

beneficial balance between the competing interests of copyright owners and end users. 

Access to knowledge is crucial for the flourishing of knowledge economies 

that form the economies of the future. Informational resources and data are major 

knowledge assets. These knowledge assets should be as open as efficiency and justice 

allows. Through directives and regulations, this occurs in Europe and determines the 

harmonisation of politics among Member States. In this context, the role of OARs is 

of paramount importance and should be part of this knowledge economy, and they 

should provide equal opportunities to access information resources. 

European legislation and initiatives, such as directives, regulations and 

research projects, aim to improve European citizens’ skills in furtherance of a 

knowledge economy based on information.119 Moreover, in terms of urban 

competitiveness of the European economy, the Greek Government, in collaboration 

with educational institutes such as primary schools, universities, colleges, technology 

educational institutes and libraries, should play a crucial role, and should establish a 

more comprehensive role for Greek society, in terms of information dissemination. 

Thus, emerges the need to harmonise publishing and sharing policy. 

In this chapter I set out to argue how the Greek regulation system operates. I 

considered specific provisions of the Greek Constitution and Greek Statute 

4009/2011, which helped me demonstrate how information can be distributed in 

Greece. Then I investigated the implications of the European directives for the Greek 

Copyright Act and considered a number of surveys conducted by Greek scholars and 

myself for the status and progress of the Greek OARs. 

                                                           
119 Soriano and Mulatero, above n 8. 
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The next chapter will set the background context concerning the emergence 

and development of the OA movement. Then, I will explore the conceptual meanings 

of the OARs, as the literature reflects that there is no unique definition, and different 

scholars’ perspectives will be examined. I will analyse the perspectives of OA 

advocates, which will help me to describe pros and cons associated with the operation 

of OARs. I will then consider the actors involved in academic publishing. These main 

actors are commercial publishers and academic scholarly communities as authors and 

as publishers of academic journals. First, I will examine commercial publishers’ 

responses to the OA movement as a modern practice for publishing academic works. 

This will be followed by a consideration of the interests of academic scholarly 

publishing communities. Given this, academic scholarly communities’ interest is 

controversial with commercial publishers’ and it is possible the knowledge pursuit to 

be abandoned. Relevant subscription fees for journals determine the basic barrier that 

prevents the dissemination of scientific information. To conclude, this discussion 

helps me argue that the basis for a ‘profitable’ agreement among the interests of 

authors, publishers and users of online published works can arise only when these 

interests are satisfied. Such discussion follows below.
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6 Introduction 

The preceding chapters in this thesis established that primarily for digital 

publishing OA is one of the distinctive manifestations of technological 

developments.1 Therefore, the fundamental question for this thesis is whether the 

previous regulatory framework for the ownership of IP rights is adequate to deal with 

the current situation and whether it can adequately regulate issues arising out of OA. 

My thesis started with a brief history of copyright before OA, and set the 

background context for addressing this issue. This historical account helps explain the 

significance of OARs. As explained in preceding chapters, I consider the OA 

phenomenon as a tool for social justice and social cohesion that can enhance 

copyright regimes and make access to information more widely available. Hence, I 

argue that OARs in the digital age can be a contemporary response for sharing and 

dissemination of information resources. I have argued that in the digital age the end 

users of knowledge should have the widest possible access to knowledge. An 

examination of the governance framework of OARs in the European Union and in 

Greece presented in the preceding two chapters analysed the examples of OARs that 

could enhance the dissemination and spread of information. In this chapter, the issue 

of OA is analysed from the perspective of the producers of knowledge: the authors, 

publishers and, more specifically, the commercial publishing firms. 

My argument is that the most desirable regulatory regime for OARs is the ‘just 

green agreement’. It has three components, sequentially explaining what just access 

is, what green OA is (also known as self-archiving) and the agreement involving the 

interests of all three stakeholders (authors, publishers and users). This argument 

addresses the issues that authors, publishers and users all benefit by appropriate 

regulation of access. On the one hand, authors can adopt online publishing, but they 

cannot effectively enforce their IPRs. On the other hand, publishers can claim IPRs in 

the traditional form, but it would be almost impossible to enforce them in the context 

                                                           
1 Mikael Laakso et al, ‘The Development of Open Access Journal Publishing from 1993 to 2009’ (2011) 
6(6) PLOS ONE e20961. 
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of online publishing. Therefore, authors and publishers both need to respond to these 

changes. If publishers do not join the online revolution, potentially they become 

irrelevant from a commercial perspective. If they become part of such a revolution, 

they should not be obliged to disregard their commercial interests in IPRs. However, 

to pursue their commercial interests it is evident that they would need to modify their 

business models. So too do authors need the commercial publishers, at least in the 

academic world. This is for a few reasons, including that in academic scholarship it is 

desirable to publish through commercial and reputable publishers. In such cases, IPRs 

are usually given to the publishers. Hence, even though the authors possess a few 

more choices since the arrival of digital and online publishing, they still need the 

publishers. In other words, there is always an inevitable link between the academic 

authors and commercial publishers. 

Therefore, in this chapter the first part discusses the contemporary 

developments in publishing practices, including Creative Commons and OARs. The 

second part undertakes an analysis of the implications of these technological changes 

for commercial publishing. The third part discusses the response of publishers to OA 

practice with the example of soft regulation introduced by the Open Access Scholarly 

Publishers Association (OASPA). In this part, there is also an analysis of the practices 

of the Emerald publishing house to examine how OA has been practiced. In the last 

part, a critique of the contemporary regulations and practices will yield a model for 

the future regulation of OARs. 

6.1 Trends of publishing 

6.1.1 Online publishing: Conceptualisation of open access repositories 

Continuous technological growth is one of the defining features of present 

times, and it gives rise to new situations regarding ways in which information is 

produced, shared and published. This technological evolution brings new 

circumstances, such as online platforms and the creation of databases for both social 

media and academia.2 Because of the rapid growth of the internet, our modes and 

needs for distributing information and communicating have shifted dramatically. 

Therefore, digital archives and online creations, such as a post on a social network 

(e.g., Facebook and LinkedIn), create a new phenomenon that may require regulation. 

Technological developments in publishing and disseminating have led to 

increasing concern about uncertain applications of IPRs. In copyright law, it is argued 

that its relationship with technology is symbiotic.3 Thus, current copyright regimes 

should keep up with rapid technological developments with legal provisions to offer 

online protection. Otherwise, it is inevitable that legal uncertainty emerges.4 Another 

                                                           
2 See also Jean Burgess and Joshua Green, YouTube: Online Video and Participatory Culture (John 
Wiley & Sons, 2013). 
3 Ben Depoorter, ‘Technology and Uncertainty: The Shaping Effect on Copyright Law’ (2009) 157 
University of Pennsylvania Law Review 1831. 
4 Ibid. 
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equally important issue is that the current copyright regime is beset by practical 

difficulties regarding the intellectual protection of online data. This is because the 

ongoing technological evolution ‘bombards’ the framework of copyright laws.5 For 

these reasons, there is an urgent need to enhance copyright regimes to offer better 

intellectual protection responsive to the necessities of the digital age.6
 

OA as a concept,7 and OARs as the relevant mechanism,8 can be one example 

of a response to the shifting needs of authors and readers.9 Therefore, relevant 

conceptual analysis of OA and OARs is imperative to frame the background of the 

discussion about OAP,10 also known as self-archiving, which addresses depositing 

articles in OARs. In this part, a brief analysis of the literature on OA sets the context 

for arguing that OARs are a suitable mechanism for OA. Thus, a brief overview of the 

concept of OAP and OARs follows below. 

There is no agreement about the definition of the concept of OA. But, three 

initiatives lead to statements of support of OA and have played a fundamental role in 

creating a relevant discourse. From a chronological perspective, the first initiative 

concerning OA took place in Budapest 2002, namely the Budapest Open Access 

Initiative (BOAI). Its origins stem from the Open Society Institute,11 which invited a 

group of people working in this area to a discussion in Budapest in December 2001. 

That group discussed a variety of strategies to achieve OA and agreed on two main 

strategies: self-archiving and journals publishing.12 In early 2002, the group agreed on 

                                                           
5 Stefan Larsson, Metaphors and Norms—Understanding Copyright Law in a Digital Society (Stefan 
Larsson, 2011); Andrew Feenberg and Canada Research Chair in Philosophy of Technology Andrew 
Feenberg, Questioning Technology (Routledge, 2012). 
6 We can also argue that another new concept introduced by the ongoing technological growth is 
‘digital people’ which could address people engaged with digital creativity. Their attitude and habits 
show the importance of such creativity in the light of copyright law and its response to online 
creations. See also John Palfrey et al, ‘Youth, Creativity, and Copyright in the Digital Age’ (2009) 1(2) 
International Journal of Learning and Media 79. 
7 Chapter 2. 
8 Chapter 3. 
9 Giancarlo F Frosio, ‘Resisting the Resistance: Resisting Copyright and Promoting Alternatives’ (SSRN 
Scholarly Paper ID 2908966, Social Science Research Network, 31 January 2017) 
<https://papers.ssrn.com/abstract=2908966>. 
10 Alexandros Koulouris et al, ‘Institutional Repository Policies: Best Practices for Encouraging Self-
Archiving’ (2013) 73 Procedia—Social and Behavioral Sciences 769. 
11 The Open Society Institute is part of the foundation network founded by philanthropist George 
Soros and it is committed to provide assistance and financial support to achieve this goal. Its intention 
is to use its resources and influence to extend and support institutional self-archiving, to launch new 
open-access journals, and to help an open-access journal system become economically self-
sustaining. See also Diane Stone, ‘Private Philanthropy or Policy Transfer? The Transnational Norms of 
the Open Society Institute’ (2010) 38(2) Policy & Politics 269. 
12 The participants of this group are Leslie Chan: Bioline International; Darius Cuplinskas: Director, 
Information Program, Open Society Institute; Michael Eisen: Public Library of Science; Fred Friend: 
Director Scholarly Communication, University College London; Yana Genova: Next Page Foundation; 
Jean-Claude Guédon: University of Montreal; Melissa Hagemann: Program Officer, Information 
Program, Open Society Institute; Stevan Harnad: Professor of Cognitive Science, University of 
Southampton; Universite du Quebec a Montreal; Rick Johnson: Director, Scholarly Publishing and 
Academic Resources Coalition (SPARC); Rima Kupryte: Open Society Institute; Manfredi La Manna: 
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a statement that was circulated to a wider group of individuals, before its release on 

14 February 2002. It is examined below. 

According to the statement of BOAI, OA means that there is free access online 

to literature that scholars give to the world without expectation of payment. In other 

words, free availability of such literature on the public internet, permitting any users 

to read, download, copy, distribute, print, search or link to the full texts of these 

articles, crawl them for indexing, pass them as data to software or use them for any 

other lawful purpose, without financial, legal or technical barriers other than those 

inseparable from gaining access to the internet itself. The only impediment on 

reproduction and distribution, and the only role for copyright in this domain, should 

be to give authors control over the integrity of their work and the right to be properly 

acknowledged and cited.13 

More than a year later, in June 2003, another initiative to give additional 

support for OA emerged during a meeting on OAP in the US, namely the Bethesda 

Statement on OAP (BSOAP). At the headquarters of the Howard Hughes Medical 

Institute in Chevy Chase, Maryland, a document was released that was meant to 

stimulate discussion within the biomedical research community on how to proceed, as 

rapidly as possible, to the widely-held goal of providing OA to the primary scientific 

literature. The overarching goal was to agree on the crucial steps that relevant parties 

could take to promote the rapid and efficient transition to OAP. In this way, the 

BSOAP rationale builds upon the BOAI and enriches the definition of OA. 

It is relevant to examine the BSOAP for this thesis. Its structure is twofold; it 

states: a) The author(s) and copyright holder(s) grant(s) to all users a free, irrevocable, 

worldwide, perpetual right of access to, and a license to copy, use, distribute, transmit 

and display the work publicly and to make and distribute derivative works, in any 

digital medium for any responsible purpose, subject to proper attribution of 

authorship, as well as the right to make small numbers of printed copies for their 

personal use. b) A complete version of the work and all supplemental materials, 

including a copy of the permission as stated above, in a suitable standard electronic 

format is deposited immediately upon initial publication in at least one online 

repository that is supported by an academic institution, scholarly society, government 

agency or other well-established organisation that seeks to enable OA, unrestricted 

distribution, interoperability and long-term archiving.14 

                                                                                                                                                                      
Electronic Society for Social Scientists; István Rév: Open Society Institute, Open Society Archives; 
Monika Segbert: eIFL Project consultant; Sidnei de Souza: Informatics Director at CRIA; Bioline 
International; Peter Suber: Professor of Philosophy, Earlham College & The Free Online Scholarship 
Newsletter; Jan Velterop: Publisher, BioMed Central. 
13 ‘Budapest Open Access Initiative (2002)’ (2012) 3(2) 
<http://search.proquest.com.simsrad.net.ocs.mq.edu.au/docview/1270759591/abstract/B3755CA54
FCA463APQ/1>. 
14 ‘Bethesda Statement on Open Access Publishing (2003)’ (2012) 3(2) Italian Journal of Library and 
Information Science 
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A few months after the BSOAP initiative, in October 2003, another initiative 

arose from a meeting organised in Berlin. The Max Planck Society and the European 

Cultural Heritage Online project co-organised this meeting that brought together 

international experts with the aim of producing a new Web-based research 

environment using OA as a tool for making scientific knowledge and cultural heritage 

accessible worldwide. Consequently, leading international research, scientific and 

cultural institutions issued and signed the Berlin Declaration on Open Access to 

Knowledge (BDOAK) in the Sciences and Humanities. This document outlines 

concrete steps to promote the internet as a medium for disseminating global 

knowledge. 

The BDOAK builds upon the BOAI, just as the BSOAP statement did earlier; 

it calls for the results of research produced by authors to be made widely available on 

the internet, without expectation of payment. It also calls for granting of permissions 

necessary for users to use and reuse results in a way that accelerates the pace of 

scholarship and research. It should be noted that nearly 300 research institutions, 

libraries, archives, museums, funding agencies and governments from around the 

world have signed the BDOAK statement. The geographic and disciplinary diversity 

of the support for the Berlin Declaration is illustrated by the signatories, which range 

from the leaders of the Max Plank Society to the Chinese Academy of Sciences, to 

Academia Europaea. Most recently, both Harvard University and the International 

Federation of Library Associations added their names to the roster of signatories.15 

These initiatives constitute the policy statements for OA and identify the 

requirements it must meet. They set the theoretical background for OA content and 

objectives. However, in the relevant literature there is presently an argument as to 

whether another definition for OA should be considered. One of the participants in the 

BSOAP, Peter Suber, widely considered the de facto leader of the worldwide OA 

movement, contributes to this discussion for OA by providing his conceptual 

approach. Specifically, he ‘filters’ the definitions of BOAI, BSOAI and BDOAK for 

OA, and has titled it the BBB definition. It is worth mentioning that this definition 

removes the issue of permission and price impediments.16 

It is useful at this point to chart the conceptual development in these 

definitions of OA. The first one posited that OA means free access with no extra cost. 

The second one described further the main strategies that should be applied for 

publishing through OA. The third one responded to the technological evolution that 

created the internet. From my point of view, it is the third definition that helps me 

further develop my argument about OARs. This definition is associated with the 

internet, which comprises the digital environment, online databases and information 

                                                                                                                                                                      
<http://search.proquest.com.simsrad.net.ocs.mq.edu.au/docview/1270759587/abstract/7234237835
F04102PQ/1>. 
15 ‘Berlin Declaration on Open Access to Knowledge in the Sciences and Humanities’ (2012) 3(2) Italian 
Journal of Library and Information Science. 
16 Peter Suber, ‘Ensuring Open Access for Publicly Funded Research’ (2012) 345 BMJ e5184. 
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resources that can be hosted from OARs. Most importantly, this definition sets the 

background of discussion concerning online publishing through OARs. 

With this conceptualisation of OA, the next issue is about the potential ways to 

apply OA and is pursued in the following section. 

6.1.2 Applications of open access publishing 

Apparently, there is nearly an unlimited range of options for research scholars 

to distribute their work and research outcomes using OA. These extend from setting 

up a personal Web blog, to depositing an article in an OAR, to including it in a peer-

reviewed OA journal or book.17
 Puplett and Madjarevic argue that OAP grows the 

probability that academic research will be a top Google search hit for policymakers, 

journalists and NGOs who use the internet to gather information towards the updating 

of their publishing policies.18 

OAP characterises the basic contemporary trend of publishing.19 Many 

definitions exist for OAP and the associated advantages that characterise the level of 

access provided from the variety of options for OAP (e.g., green, gold and gratis or 

libre OA, which are considered in the next subsection).20 The literature reflects that 

OAP can be considered an efficient practice for publishing and it lends additional 

support to my argument.21 One of the advantages that stems from OAP concerns 

publication fees, as many OA journals do not charge such fees. For instance, many 

OA journals published by Australian universities have no additional publication fees 

to gain access. Given this, OAP as a practice seems to have gradually gained ground 

in the publishing industry and has become more attractive to academic institutions. 

It is also important to recognise that someone’s work includes several versions 

to be published online. It follows that the issue of post-printing should be considered 

in the context of advantages offered from OAP. The version that is sent to a journal or 

                                                           
17 Laura; Griffiths Brown, ‘University Publishing in a Digital Age’ (2007) 10(3) Journal of Electronic 
Publishing <http://hdl.handle.net/2027/spo.3336451.0010.301>. 
18 Dave Puplett and Natalia Madjarevic, ‘By Championing Open Access Publishing, the Academic 
Community Can Bring Us Closer to Making Research Available to All’ 
<http://blogs.lse.ac.uk/impactofsocialsciences/2011/10/28/championing-open-access/>. 
19 Philip M Davis et al, ‘Open Access Publishing, Article Downloads, and Citations: Randomised 
Controlled Trial’ (2008) 337 BMJ a568; Bo-Christer and Roos Bjork, ‘Scientific Journal Publishing: 
Yearly Volume and Open Access Availability’ (2009) 14(1) Information Research: An International 
Electronic Journal <https://eric.ed.gov/?id=EJ837278>; Bo-Christer Björk and David Solomon, ‘Open 
Access versus Subscription Journals: A Comparison of Scientific Impact’ (2012) 10 BMC Medicine 73. 
20 Sha Li Zhang, ‘The Flavors of Open Access’ (2007) 23(3) OCLC Systems & Services: International 
Digital Library Perspectives 229; Jeffrey Silva, ‘Open Access; No One’s Sure of Definitions in This New 
Territory’ (2008) 27(33) RCR Wireless News 12; Melanie Dulong De Rosnay, ‘Open Access to Public 
Sector Information: Making Data Effectively Available’ <http://halshs.archives-
ouvertes.fr/docs/00/73/69/23/PDF/engage-mdulong.pdf>. 
21 Ulrich Herb, ‘Sociological Implications of Scientific Publishing: Open Access, Science, Society, 
Democracy and the Digital Divide’ (2010) 15(2) First Monday 
<http://128.248.156.56/ojs/index.php/fm/article/view/2599>. 
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conference for review is called the submitted version or pre-print, whereas the 

accepted version or post-print is the final peer-reviewed version of the work sent to 

the publisher. Hence, this is the best version to be made freely accessible to affiliated 

or associated scholars through institution-based or university-based OARs, as such an 

option is offered based on the agreement between universities and commercial 

publishers (e.g., journal’s subscription). Indeed, in contemporary times, most 

universities have relied on commercial publishers to publish their journals and other 

scholarly works.22 The issue of post-printing became part of the discussion for OAP 

because of the operation of OARs and their role in the examined agreement. In other 

words, OARs determine the tool to provide online access and this perspective helps 

me argue that depositing in OARs is imperative for the scholarly communication and 

sharing of scientific information. Moreover, the idea that publicly funded research 

should be freely available to all manifests increasingly as the norm whereby the 

outcomes of these funding programs should be available free to the public.23 

In addition, there are advantages if the OAP authors’ works become widely 

available. More people can be informed, educated and consequently improve their 

qualifications and knowledge. From the author’s perspective, it is more desirable to 

publish within OA, as it helps to spread personal views or research to a wider 

audience.24 Thus, the readership or the audience is increased.25 Ultimately, an 

increased number of readers can convert into an increased number of citations for the 

author. 

However, there are difficulties regarding access opportunities for researchers 

in developing countries and this should be considered.26 The lack of access to 

subscription-based journals is a commonly cited problem for researchers in 

developing countries.27 This lack of accessibility helps me argue that OARs can offer 

access opportunities to scientists in such countries to participate in the international 

research community and scientifically contribute to knowledge, with some OA 

journals even offering discounted or waived publication fees for papers from low-

                                                           
22 Martin Frank, ‘Open but Not Free—Publishing in the 21st Century’ (2013) 368(9) The New England 
Journal of Medicine 787. 
23 The example of local regulations regarding OA to publicly funded research outcomes in Italy and 
Greece (Italian Regulation 112/2013 and Greek Regulation 4305/2014) shows the emergence of such 
norms. 
24 Bryna Coonin, ‘Open Access Publishing in Business Research: The Authors’ Perspective’ (2011) 16(3) 
Journal of Business & Finance Librarianship 193. 
25 Philip M Davis, ‘Open Access, Readership, Citations: A Randomized Controlled Trial of Scientific 
Journal Publishing’ (2011) 25(7) The Official Journal of the Federation of American Societies for 
Experimental Biology Journal 2129. 
26 Douglass C North, Limited Access Orders in the Developing World: A New Approach to the Problems 
of Development (World Bank Publications, 2007); Gideon Emcee Christian, ‘Open Access Initiative and 
the Developing World’ (SSRN Scholarly Paper ID 1304665, Social Science Research Network, 2008) 
<https://papers.ssrn.com/abstract=1304665>. 
27 Matthew J Cockerill and Bart GJ Knols, ‘Open Access to Research for the Developing World’ (2008) 
24(2) Issues in Science and Technology 65; David W Lewis, ‘The Inevitability of Open Access’ (2012) 
73(5) College & Research Libraries 493. 
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income countries. This part of my argument in this chapter can be also connected with 

the development of my earlier argument in Chapter Three, where I argued that OA to 

information and knowledge is crucial to create a just global society. 

Additional incidental advantages include page limits not being so restricted for 

online journals and the possibility and relative ease of publishing further information. 

In addition, online journals provide more efficient alerting and search engine services, 

which obviate the need to scan journal content pages, while reference linking via 

Digital Object Identifiers (DOIs) leads to exploration and knowledge acquisition.28 

Thus, it is reasonable to conclude that these are all good reasons for individuals and 

institutions to adopt OAP. 

In the following section, two possibilities to put OA into practice are 

examined: a) OARs and b) Creative Commons. 

6.1.2.1 Open access repositories 

OARs are one of the means by which the OA movement is put into practice.29 

Scholars argue that a repository constitutes space reserved for permanent or 

intermediate storage of content.30A digital repository is where digital content is stored 

and can be retrieved for later use.31 There are various definitions of OARs. For 

example, OARs can be defined as online databases that make the full text of items 

they contain directly available without access limitations and extra costs.32 Another 

definition of OARs is a collection of digital files or digital data produced and retained 

to support free access to information in an online format as a tool towards facilitating 

research and scholarship.33 Similarly, Pinfield argues that an OAR is an online 

                                                           
28 Sungbum Park et al, ‘Examining Success Factors in the Adoption of Digital Object Identifier Systems’ 
(2011) 10(6) Electronic Commerce Research and Applications 626. 
29 Stevan Harnad et al, ‘The Access/Impact Problem and the Green and Gold Roads to Open Access’ 
(2004) 30(4) Serials Review 310; Isidro Aguillo et al, ‘Indicators for a Webometric Ranking of Open 
Access Repositories’ (2010) 82(3) Scientometrics 477. 
30 Joan M Reitz, Dictionary for Library and Information Science (Libraries Unlimited, 2004); Dominique 
Vlieghe et al, ‘A New Generation of JASPAR, the Open-Access Repository for Transcription Factor 
Binding Site Profiles’ (2006) 34(suppl 1) Nucleic Acids Research D95; Doug Way, ‘The Open Access 
Availability of Library and Information Science Literature’ (2010) 71(4) College & Research Libraries 
302. 
31 Chris Armbruster and Laurent Romary, ‘Comparing Repository Types: Challenges and Barriers for 
Subject-Based Repositories, Research Repositories, National Repository Systems and Institutional 
Repositories in Serving Scholarly Communication’ (SSRN Scholarly Paper ID 1506905, Social Science 
Research Network, 23 November 2009) <https://papers.ssrn.com/abstract=1506905>; Tom Cramer 
and Katherine Kott, ‘Designing and Implementing Second Generation Digital Preservation Services: A 
Scalable Model for the Stanford Digital Repository’ (2010) 16(9/10) D-Lib Magazine 
<http://www.dlib.org/dlib/september10/cramer/09cramer.html>. 
32 Claire Creaser et al, ‘Authors’ Awareness and Attitudes Toward Open Access Repositories’ (2010) 
16(suppl 1) New Review of Academic Librarianship 145. 
33 Thomas H Berquist, ‘Open-Access Institutional Repositories: An Evolving Process?’ (2015) 205(3) 
American Journal of Roentgenology 467. 
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database on the internet34 that provides free and instant access to the full text of its 

contents without any access restrictions.35 Thus, OA exists where there is free, 

immediate and unrestricted availability of content. 

OARs may be institutionally based, enhancing the visibility and impact of the 

institution, or they may contain subject-based collections, as with the national subject 

repository of EconStor in Germany.36 Institutional repositories usually constitute 

digital compilations of the outputs produced from a university or a research centre (or 

another type of institution such as a university library).37 

Commercial publishers mainly use the gold OA option to share information 

that does not involve OARs. This option requires fees to be covered by authors to 

publish their works when they want their work to be accessed freely by end users. 

Even when publishers offer the green OA option (permission to authors to deposit 

their work in a university-based or institution-based repository), copyrights do not 

remain with the authors. It is argued that public institutions make genuine free access 

available, but commercial publishers do not act as such.38 The commercial publishers 

provide the ‘label’ or ‘brand’ through their publishing models.39 At the moment, 

OARs lack such labelling, and so individual academics still prefer to publish and 

spread their scientific work with the commercial publishers. 

The literature also indicates that there are negative aspects of OARs that 

should be considered. One is related to their presence on the Web. Since OARs are an 

important instrument to access scholarly knowledge and gather scientific information 

online, their online presence is imperative; such presence should be indexed in two 

well-known search tools: Google and Google Scholar. The case of Latin American 

repositories and their low ratio of online visibility indicates a lack of correspondence 

between repository archives and data produced by the search engines mentioned 

                                                           
34 Stephen Pinfield et al, ‘Open-Access Repositories Worldwide, 2005–2012: Past Growth, Current 

Characteristics, and Future Possibilities’ (2014) 65(12) Journal of the Association for Information 

Science and Technology 2404. 

35 Stephen Pinfield, ‘A Mandate to Self-Archive? The Role of Open Access Institutional Repositories’ 
(2005) 18(1) Serials: The Journal for the Serials Community 30. 
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37 Rowena Cullen and Brenda Chawner, ‘Institutional Repositories, Open Access, and Scholarly 
Communication: A Study of Conflicting Paradigms’ (2011) 37(6) The Journal of Academic Librarianship 
460. 
38 Paul T Jaeger and John Carlo Bertot, ‘Transparency and Technological Change: Ensuring Equal and 
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371; James M Buchanan, Public Finance in Democratic Process: Fiscal Institutions and Individual 
Choice (UNC Press Books, 2014). 
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above.40 

Scholars also argue about another drawback of OARs: that of the variable 

quality of deposited archives and insecurity over their long-term viability. A 2012 

study illustrates that scholars are concerned about the potential for confusion caused 

by different versions of the same archive being disseminated. Given this, scholars 

would feel that OARs add to an increasing fragmentation of the literature.41
 

Despite these drawbacks, other works help me to argue that OARs determine 

the future of information dissemination. Fuchs and Sandoval argue about the future of 

academia.42 They claim that the publishing world should take non-commercial, non-

profit OA seriously, as it constitutes a tool to foster public service and a commons 

perspective. This statement helps me to argue that OARs can establish such an 

academic publishing model to make scientific knowledge a common good. In 

addition, I argue that OA practice and associated strategies of OA (e.g., green, gold 

and gratis and libre OA) should be further considered. A brief discussion of these 

levels of OA follows below. 

6.1.2.2 Green, gold, gratis and libre open access: Different levels of access 

In my opinion, Suber’s definition of OA, titled the Budapest-Bethesda-Berlin 

(BBB) definition, which was examined in the first section of this chapter and ‘filters’ 

the definitions of BOAI, BSOAI and BDOAK for OA and removes the issue of 

permission and price impediments, is quite inclusive and helps us understand that 

there are various types of OAP. From this perspective, four categories of OAP have 

been recognised by the literature: green, gold, gratis and libre. The OAP options rely 

on the delivery instrument of the articles. The distinction in such delivery instruments 

of OA research outputs relates to the qualifiers, green and gold, indicating whether the 

work is available as OA within a repository (green) or a journal (gold). 

The first differentiation between green and gold OA was proposed more than a 

decade ago.43It should be noted that OASPA argues: 

Gold open access refers to implementing the free and open dissemination of original 

scholarship by publishers, as opposed to green open access, in which free and open 
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dissemination is achieved by archiving and making freely available copies of 

scholarly publications that may or may not have been previously published.44 

Other conditions applied concerning access limitations, such as price and permission 

for reuse, are specified from the terms gratis and libre. The distinction has been made 

by Suber, who borrowed these terms from software language. In contrast to the gold 

or green distinction, which answers the question about how content is delivered, the 

gratis and libre distinction answers the question about how open the content is. A 

gratis OA publication is free of price barriers; the publication is openly available, free 

of charge. The business models for achieving these results are various, including the 

most common system whereby publishers charge the author a fee to ‘free’ the work. 

A publication is considered libre if price barriers are removed and at least some 

permissions barriers are also relaxed. Therefore, in the libre OA scenario the content 

is also free of some copyright restrictions. 

6.1.2.3 Green or gold? 

The issue of adopting either green or gold OA is a matter of intense debate 

throughout scholarly communities around the world. Scholars argue about what is 

imperative for green OA to be mandated by research funders and institutions so that 

the self-archiving of published, peer-reviewed journal articles (e.g., green OA) can 

lead towards full OA.45 

Another notable scholar in the field of OA, Stevan Harnad, argues about the 

important differentiation between OA options that should be considered.46 It follows 

that the most frequent misunderstanding about OA is that when there is discussion 

about OA it seems that gold OA is solely addressed. He also claims that the fastest 

way to share information through OA is the green OA or self-archiving, for two 

significant reasons: a) providing green OA is entirely in the interests of the providers 

of the research itself—the global research community—and b) green OA can be 

mandated, whereas gold OA is in commercial publishers’ interests. From my point of 

view, green OA should be the core, fundamental component of policies adapted by 

institutions as well as funders, worldwide. Therefore, it could be a sustainable 

instrument to attain universal OA when green OA is institutionally mandated and to 

further extend knowledge assets. 

In addition, another study focused on extending current knowledge about 

green OA.47 Typically, green OA copies become available after considerable time 

delays, partly caused by publisher-imposed embargo periods and partly by author 
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tendencies to archive manuscripts only periodically.48 Although green OA copies 

should ideally be archived in OARs, many are stored on home pages and similar 

locations, with no assurance of long-term maintenance. The technical foundation for 

green OA uploading is becoming increasingly sophisticated largely due to the rapid 

increase in the number of OARs.49 

Other scholars argue that each pathway of OA corresponds to a phase in the 

movement towards OA. In other words, the mere fact of self-archiving is not enough, 

as providing some ‘branding’ or ‘labelling’ ability to OARs is needed. In the 

following section, I argue that a collaboration between institutions that host OARs 

and publishers is required to balance relevant and competing interests. I have 

examined the OA policies of one publisher as an example below. 

6.1.2.4 Implementation of open access: The case study of Emerald Publishing 

Group 

Emerald’s objective is to secure the widest possible distribution of research 

and future innovation in scholarly communication. Most importantly, it is argued that 

through the OA approach Emerald seeks to respond to the needs of researchers in the 

disciplines served. In a recent interview, Tony Roche, the Publishing Director of 

Emerald, argues that Emerald’s approach to OA and its efforts to work closely with 

academia serve to balance the requirements and rights of authors, funders and 

policymakers with the sustainability and growth of titles. 

The key features that constitute Emerald’s OA policy and associated options 

of either green or gold access that they offer are as follows. In terms of archiving, 

Emerald is fully RoMEO green across all its journal titles.50 In accordance with 

RoMEO policy, authors can archive pre-print, post-print or publisher PDFs. Based on 

Emerald’s OA policy, the author’s right to voluntarily self-archive their works 

without payment or embargo is also provided. However, the Emerald group recently 

(10 July 2015) announced the launch of its green OA trial, Zero Embargo, applicable 

to all mandated articles submitted to the company’s library and information science 

(LIS) journals and selected information and knowledge management journals. This 

shift allows authors to deposit the post-print version of the article into their respective 

OAR immediately upon official publication.51 Therefore, I suggest that this action 

could be considered a checkpoint or initial point on behalf of the publishers to 

disseminate additional information with informal cooperation with OARs. 
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Further, Emerald’s OA policy shows that if an author has adequate financial 

resources to meet an article processing charge (APC), Emerald can publish his/her 

article via the gold OA option under a CC-BY license. This last element of Emerald’s 

OA policy illustrates my argument about the importance of OARs. In cases where 

authors are commissioned to make their work available as OA work but have no 

financial resources to cover an APC, it is possible for them to deposit the accepted 

manuscript of their article into a subject or institutional repository and the author’s 

funder’s research catalogue, subject to embargo periods. This part of Emerald’s OA 

policy shows that self-archiving, also known as green OA, can be an alternative 

option for OAP. Particularly, this example illustrates that commercial publishers have 

started adopting the use of OARs as part of their OA policy concerning accepted 

manuscripts. 

While commercial publishers are intent on charging the authors, another 

mechanism of providing wider access to knowledge is the system of storage known as 

Creative Commons, discussed next. 

6.1.3 Creative Commons 

Creative Commons is a non-profit organisation in the US devoted to 

expanding the range of creative works available for others to build upon legally and to 

share. The organisation has released several copyright licenses that establish the 

renowned Creative Commons licensing system that can be applied with no extra 

cost.52 In addition, this licensing regime allows creators to communicate which rights 

they reserve and which rights they waive for the benefit of the recipients or other 

creators.53 Creative Commons licensing provides authors and creators of copyright 

works with an option for free,54 downloadable licenses that can easily be attached to 

their works.55 The Creative Commons licensing system has played a significant role 

in terms of production and dissemination of creative works. Its rapid development 

established a set of legal instruments to facilitate the open licensing of copyrighted 
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works, which also determines one of the most important instances regarding 

production and dissemination of culture.56 

All Creative Commons licenses require that someone who use another’s work 

in any way should give him or her credit in the way he/she requests. From a practical 

perspective, when a Creative Commons license is applicable, it means that the work is 

accessible and can be viewed, copied or distributed according to the terms provided 

by the copyright owner and such use of the work does not infringe copyright. 

Thus, the Creative Commons licensing framework provides additional support 

to OA in the public interest, as authors can share copyright protected works.57 The 

adoption of the Creative Commons licenses on behalf of the National Library of New 

Zealand shows that this new licensing system can work beneficially in the public 

interest.58 Specifically, the growth of Creative Commons Aotearoa licenses in New 

Zealand in 2006 was a means to share with local people the rationale and scope of 

Creative Commons licensing and how beneficial it can be to the public interest, and 

spreading the notion of New Zealand’s intellectual and cultural property law for 

digital content creators. It is worth noting the associated benefits and prospects for 

local end users concerning access to information that the National Library of New 

Zealand generated after such application. The Association of Public Library Managers 

released a report in 2016 that shows that the Aotearoa licensing platform has become 

one of the main objectives for this association.59 The report illustrates that this 

licensing platform will provide equitable access to public libraries that enhance New 

Zealand’s communities. Further, the Aotearoa licenses will benefit the development 

of consistently excellent public library services. 

However, the discussion below shows that copyright infringement may occur 

under specific circumstances, even though a Creative Commons license is 

applicable.60 There are several drawbacks to Creative Commons licensing frameworks 

that should be examined. For example, Lawrence Lessig, a noted scholar in this field 

and one of the founders of the Creative Commons licenses, is concerned about how 
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the commercial interests are taking precedence. He considers that the Creative 

Commons licensing system as presently practiced tends to become a permission 

culture—with drawbacks.61 From a practical perspective, adapting a Creative 

Commons license means that a copyright owner authorises anyone who has access to 

the work to use it in ways that would otherwise be prohibited by copyright law, such 

as copying or distributing the work. 

Another drawback for Creative Commons concerns copyright protection and 

stems from online publishing photos attached with a Creative Commons license. For 

example, by applying the Creative Commons Non-Commercial license to a photo 

uploaded on a social network site (e.g., Facebook, LinkedIn or Instagram), whoever 

has access to this photo is entitled to copy, distribute, display, perform, modify and 

use it for any purpose other than a commercial purpose. Only when permission is 

granted by the author of the photo for commercial purposes can it be used 

accordingly. Given this, if someone has already downloaded the photo, is able to 

modify and use it for commercial purposes which yet such permission is not complied 

with terms and conditions from the Creative Commons license applied. Nevertheless, 

this scenario helps me argue that it can happen. 

Another drawback concerning the Creative Commons licensing system is the 

increasing variety of Creative Commons licenses that are being created. This 

profusion may provoke user confusion. This profusion of licenses occurs as licensors 

struggle to determine what may be the best-suited license for their needs, while at the 

same time the licensees fail to understand the obligations and rights attached to a 

copyrighted work. What is more, Creative Commons licenses cannot be revoked. 

According to the fine print on the Creative Commons website, Creative Commons 

licenses are irrevocable once they have been applied to a work. That means that 

authors should be certain about their willingness to publicly provide OA to their work. 

The discussion above shows that the Creative Commons licensing system, 

while offering a variety of advantages (e.g., ease of access and the capacity to 

accommodate educational use of creative works), comes with potential drawbacks. In 

comparison, OARs might be better suited in terms of ensuring copyright protection 

and reducing these drawbacks through their operational framework. 

The example of the UK higher education institutions’ practices in how they 

have implemented OA policies through associated OARs shows that their governance 

and regulatory regime address important issues that can ‘heal’ the drawbacks of 

Creative Commons. Picarra explains that the areas of the OA policy applied in the 

examined institutions refer to whether or not the policy is to be mandatory and 

whether the policy stipulates how OA should be provided (through an OAR or by 

publication in OA journals); where repository-based OA is concerned, OA policy 

concerns in which repository (or repositories) items may be deposited, the length of 
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permitted embargoes, whether there are to be sanctions in the case of non-compliance 

and whether there are to be any particular requirements regarding licensing, including 

whether authors should retain certain rights over their work.62 In practice, this means 

retaining the right to make the work OA by depositing it in an OAR. The OA policy 

that characterises the OARs in the UK higher education institutions helps me argue 

that the regulatory framework implemented in OARs can be more efficient and 

adequate compared with the licensing framework provided from Creative Commons. 

This is because of the existence of regulations about reuse that secure owners’ 

copyrights. For example, various university-based OARs have already applied OA 

mandates for sharing the scientific information (articles, reports, dissertations, theses, 

research papers, etc.) they host. In this case, a scholar deposits his or her work in a 

university-based OAR while retaining copyright. In Chapter Five I discussed the 

example of how the Ionian University organises its OAR. Those who deposit their 

works in that OAR retain copyright over the work; in that way, the protection 

provided by the OAR is in line with article 3(3) of the Greek Copyright Act. This 

helps me to argue that there is scope for further refining the balance between 

providing wider access and protecting the interests of authors and/or publishers. 

OARs can play a crucial role as the connecting link among these actors 

towards broadening information access in the public interest. Given this, I argue that 

another option for OARs can be through a ‘just green agreement’. Here, the term 

‘just’ refers to fairness and stems from the main exceptions to copyright infringement 

in Australia under the general heading of fair dealing in the Australian Copyright Act. 

Green refers to green OA where works are deposited in an institution-based or 

university-based OAR, and agreement refers to the fact that in any OAR there would 

be more than two actors involved of whom all agree to the terms of use. For example, 

an agreement between the university research centres, university libraries or authors 

and these institutions, or between publishers and authors or OARs, all involve more 

than two actors. 

OARs are conceptually desirable, but the issue is that it is mostly the 

universities and other public institutions that use them. In this they come up against 

the dominance of the commercial publishers and the prestige still attached to 

conventional publishing. Commercial publishers have migrated online, but have 

created various avenues to protect their revenue streams. Next, I discuss the tensions 

in scientific and other academic scholarship pursuing not-for-profit publishing and 

relying on commercial publishers. 
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6.2 The new technological environment: Implications for publishing 

6.2.1 Academic scholarly publishing: Non-profit ventures 

The concept of academic scholarly publishing refers to a means of 

communication and broad dissemination of knowledge. Academic publishing is a 

non-profit activity that is increasingly being carried out with a reliance on commercial 

publishers. In contemporary times, such publishing has introduced a complex set of 

interests that need to be protected; that is, author autonomy, author copyrights and 

publisher profit margins. In the literature,63 it is reflected that the following actors are 

involved in the academic scholarly publishing process: a) research scholars and 

authors (university libraries, colleges, university research offices or departments, and 

research centres that mainly cover expenses associated with required journal 

subscription fees) and b) publishers. For scholars and authors the issue of visibility is 

imperative and constitutes their non-profit interest, which is to share their views and 

research outcomes. The move to commercial publishers is partly explainable as 

stemming from the academic institutions’ need to ensure that the publishing standard 

is acceptable and that these works are disseminated as widely as possible. Therefore, 

academic institutions have moved towards using commercial publishers. 

Thus, information published online modifies the environment of academic 

scholarly publishing; therefore, it is critical for the universities to develop the full 

range of their resources towards a better service to public interest.64 Leitner argues 

that research scholars and students determine a university’s most important resources 

and their relations and organisational routines; their most important output is 

knowledge.65 It is also argued that such resources can be interpreted as intellectual 

capital.66 Hence, I argue that a revised engagement with publishing determined by 

technological advancements can lead universities to realise the potential impact of 
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their academic curriculums and to improve the reputation of their research institutions 

and relevant scientific outcomes.67 Given this, evidently there is a need to reshape 

universities’ role in the context of academic scholarly publishing by improving their 

resources in a broader sense. 

The practice in the recent past has been for higher education institutions to 

hand over the publishing of their in-house journals to commercial publishers. 

Therefore, it is the commercial publishers who are now the target of the argument that 

OARs are desirable. There are arguments for and against the responsibilities of 

commercial publishers, briefly examined in the discussion below. The discussion 

begins with a brief overview of commercial publishers’ aim to generate high returns 

while abandoning the pursuit of knowledge. There are plausible reasons why 

academic scholarly publishing requires the contribution of commercial publishers. 

Therefore, the real issue is how to strike a balance between competing interests so that 

maximum access to knowledge can be created while preserving commercial interests. 

6.2.1.1 Commercial publishers aim for high returns while the pursuit of 

knowledge has been abandoned 

Commercial publishers are in the business of making a profit. They are not 

expected to pursue the aims of education or the wider dissemination of knowledge. 

Their business model is focused on profits, which distinguishes such business 

models.68
 Their primary responsibility, as for-profit corporations, is 

connected/affiliated with financial performance.69 In other words, they operate on a 

for-profit basis and their major incentive is to maintain or increase profit margins.70 

Hence, their directors are legally required to act in the interests of the corporation 

rather than those of customers or the broader academic world.71 It is this imperative 

that partially explains the gradual increase in the prices of academic commercial 

publications over time. 

There are a variety of reasons for price increases.72 In a letter addressed to 
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librarians posted on Elsevier’s website, the steady price increases are justified on the 

basis of an increase in articles per issue, the increase of electronic use and the 

increased associated expenses with sustaining their digital infrastructure.73 However, 

on Elsevier’s website one of its position statements paradoxically claims that Elsevier 

publishing house is committed to making their written submissions and evidence open 

and transparent for everyone to read.74 Woll argues that for profit publishing 

constitutes a substantial way to develop a business.75 That said, it is also the case that 

these publishers gain by their association with academic publishing. Commercial 

publishers stand to gain by engaging in academic publishing at various levels. 

Commercial publishers benefit by the fact that the works published by 

academic authors differ in many respects from those created by other writers. For 

example, even though research scholars and authors through elaboration of their work 

provide the scientific information, they do not anticipate being paid by the 

commercial publishers. What is more, research scholars’ and authors’ engagement 

include editing and drafting; as a result, the work is delivered almost ready to be 

published. Publishers gain further ‘profits’ as they are relieved from such work. This 

kind of collaboration between authors and publishers in academic publishing is 

unique and benefits the publishers.76 

Τhe academic scholarly publishing industry includes production, review, 

packaging and distribution of information in multiple formats for use mainly by 

academic and scientific consumers.77 A notable trend in recent times is that of 

commercial publishers now handling such publishing. The academic scholarly 

community discovered that partnerships with commercial publishers of high 

reputation are desirable, since it absolves the academic institutions of the associated 

expenses and administrative issues associated with the publishing process. 

However, in taking charge of many scientific publications previously 

controlled by the non-profit academic scholarly community, the commercial 

publishers are pursuing a different set of values.78 Edwards and Shulenburger claim 
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that: ‘[t]he commercial publishers, which recognized the relative inelasticity of both 

supply and demand, acquired top-quality journals, and then dramatically raised prices, 

expecting that they would lose relatively little of the market’.79 In fact, such 

expectations were realised. Commercial publishers entered the market to increase 

their business profits; at the same time, academia has become reliant on them. 

Publishers maintain a high profit margin while academic libraries function 

under increasing financial duress.80 It is also argued that university libraries cannot 

cover the subscription prices for scholarly journals.81 Given this, university libraries 

confront a crisis that has continued for many years, revealing a commercial publishing 

framework that, as a business model for publishing, does not support sharing of 

scientific information.82 Therefore, the issue is how best to balance the interests of 

various stakeholders; this discussion follows below. 

6.2.1.2 Academic scholarly publishing requires the contribution of commercial 

publishers 

It is evident that the collaboration between universities and publishers can be 

problematic, since research scholars and authors increasingly cannot publish without 

access to the journals controlled by for-profit publishers. As mentioned before, the 

academic community ‘offers’ publishing control to publishers, as nowadays they are 

the gatekeepers to scholarly and scientific information. Hence, it is not practical for 

research scholars and authors to deny publishing under a publishers’ terms. Although 

commercial publishers cover publishing costs, they do not give the rights of 

reproduction or dissemination to authors. I argue that sharing of information requires 

a closer collaboration between academics and commercial publishers. 

Publishers may be interested in engaging with OARs because they need the 

business of academic publishing, they have a CSR and the moral basis of IP rights has 

always been sharing at an optimum level. Yet the literature indicates that publishers 

are not that interested in engaging with OARs to publish.83 However, if their profits 
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could be safeguarded, it would be an incentive and generate interest in adoption of 

OARs as part of their publishing policies. One such option could be self-archiving. 

Self-archiving, also known as green OA, refers to depositing in institution-based or 

university-based OARs. Such OARs can play the role of intermediator for publishing; 

thus, I argue that OARs could be the tool to enhance collaboration and agreements 

between publishers and academia. 

Arguments for CSR are usually similarly aligned with the rationale that it is in 

a business’s long-term self-interest to be socially responsible.84 This statement helps 

me argue that if publishing businesses are to enjoy a healthy climate in which to 

function in the future, they should consider ensuring their long-term viability through 

relevant actions.85 For the purposes of my argument, commercial publishers should 

act as such, as the future of science and publishing is attached to OA. Recently in 

2016, the European Competitiveness Council, during a two-day meeting in Brussels, 

issued a communication based on which the new objective for Europe is to provide 

full OA to scientific papers by 2020.86 

The example of the OAR of the University of Trento in Italy shows the 

potential that stems from the active role of its research office for the university-based 

OAR, which has been operating since 2008. Based on its OA mandate policy, those 

who deposit their work in the university’s OAR (students, academics and research 

scholars) retain copyright. This work includes research papers, unpublished work, 

doctoral theses and postgraduate dissertations. Pre-print versions of scientific works 

approved for publication can also be included, though with an embargo of 12 months. 

That means that 12 months after official publication in the journal the OAR can share 

the work. Such construction helps me argue that incentives are offered to local 

academia to spread its scientific outcomes and research, and affiliated 

authors/scholars who deposit their work in this OAR can share it with no extra cost. 

This example, in conjunction with the examined communication above, show the 

importance of OARs’ functions concerning publishing and sharing of information and 

helps me to argue that publishers should reconsider modifying their publishing 

models. 

Concentrating on the potential financial impact on academic journals, there are 
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several possible ways in which the function of OARs influences commercial 

publishers’ primary objective of profit.87 Free access to the final written version of a 

submitted article could provoke a reduction in demand for subscribed access.88 In 

other words, if the option to avoid extra costs/expenses is available, it is a great 

incentive for those interested in freely accessing a desired article(s). In my opinion, 

this option is offered by OARs, as an OA mechanism fulfils and establishes further 

dissemination of information. 

Based on an empirical study I conducted during my Erasmus research visit in 

Italy from November 2016 to April 2017,89 the status of OA in Italy helped me 

recognise that OARs can bring together universities to serve the public interest. This 

is illustrated from three Italian university consortia (CASPUR,90 CINECA91 and 

CILEA92) that have worked, since 2008, on the project titled PLEIADI.93 This project 

aims to build a national platform that offers centralised OA to the scholarly literature 

archived in Italian university-based repositories (such as dissertations, research papers 

and theses). These consortia initiated the merging process on 1 September 2012 by the 

Italian Ministry of Education, University and Research. Considering the European 

recommendation of 2012,94 the Italian Government introduced OA practice after a 

year, with a new Regulation (112/2013) on OA to publicly fund research findings. 

Such influence from the European Commission’s actions was examined in a previous 

chapter, as Greece introduced such regulations in 2014. This process shows a very 

significant change, because it allows these three consortia under their mutual 

objective—to support research and technological innovation in Italy—to finally work 

together and share their experience to improve/ameliorate the needs of the national 

academic framework. 

The OAR of the University of Trento, examined earlier, shows the important 

contribution of a university-based OAR. According to its OA policy for depositing 

research, scholars/authors retain copyrights while their work is freely available to 

readers.95 This example helps me argue that universities that host OARs can 
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boost/generate discussion along these lines, especially regarding the role of OARs 

towards new norms of publishing and sharing of information in the public interest. 

6.3 Conclusions 

6.3.1 Commercial publishers and open access publishers 

In conclusion to this chapter and the entire thesis, I enumerate a few reasons 

why the commercial publishers could be expected to adopt the philosophy and 

practice of OAP and participate in the creation of OARS. I acknowledge that the 

commercial publishers need to make a profit, but I also argue that, as responsible 

actors, they are equally required to pursue CSR. 

6.3.2 Profits, ideas and intellectual property rights 

Commercial publishers’ business models are designed to maximise profits; 

therefore, it is in their interest to keep increasing their capacity to secure publishing 

rights for the greatest number of books and at the lowest possible cost. This indicates 

the necessity of a crucial transition in publisher practices in the digital age and 

introduces a hope for the future of the e-book industry.96 Yet another reason why the 

commercial publishers should adapt to the changing world is that they face real 

competition from self-publishers. An obvious advantage of online publishing is the 

one associated with self-publishing.97 In the traditional modes of publishing 

associated with the earlier age of printing, self-publishing was not a viable option. 

However, with the digital technical advances and the associated online revolution, 

authors currently have incentives and the potential to gain profits by entering the 

world of authorship.98 Therefore, self-interest also suggests that commercial 

publishers should move in the direction of greater OA to their publications. 

Of course, a stronger argument for such a move can be made on moral 

grounds, in that OA is more beneficial for everyone. Willinksy argues that the 

beneficial aspect of online publishing constitutes an improvement for publishing 

towards information dissemination. He claims that ‘[E]lectronic journals offer readers 

a particular ease of access. They can readily work across different journals, find 

exactly where certain ideas are being discussed, or move readily from citation to 
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source’.99 Thus, I argue that OA determines a factor that can greatly influence 

publishing practices, especially in the context of online publishing that characterises 

modern times. 

In Chapter Three it was established that the technical know-how of printing 

and the rise of commercial publishers played a crucial role in the past concerning 

information dissemination, which empowered citizens (or users for the purposes of 

my argument) and improved their knowledge assets. This same imperative exists in 

the digital age and helps me to argue that the role of commercial publishers should be 

to become more active in creating OA. 

It is appropriate here to briefly recapitulate the central tension between the 

freedom to engage in ideas and knowledge and the desire to encourage investment in 

creativity that lies at the heart of IP. The original impetus for IPRs reflects that the 

object of IP laws is ideas.100 By nature, ideas are free.101 They are more naturally free 

than individuals or persons, since they can be publicly released with no restrictions. 

Ang argues that ideas are restricted by regulations that are enforced by persons to 

enhance their use.102 Following this statement, IPRs demonstrate the framework 

towards the protection of ideas.103 That is, IPRs provide ownership rights to 

individuals, while excluding others from the use of these ideas.104 Peter Menell argues 

that IP constitutes the product of original thought, which is generally characterised as 

non-physical property.105 Thus, many thinkers accept that copyright protection 

encourages creation.106 A significant example that illustrates this can be observed in 

the biopharmaceutical industry.107 Drug research and growth leads to the discovery of 

tomorrow’s new life-changing and life-saving medicines. Biopharmaceutical IP 

protection provides the incentives that spur relevant research and growth.108 
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However, it is also true that IPRs have to change in step with technology, and 

in the present context the technology of publishing. There are also proponents who 

argue that IPRs are always changing, and technological evolution has enhanced the 

need for change.109 For example, such instances of change can be observed in relation 

to digitised products. IP protection in such products is complex, for several reasons: a) 

the nature of these products is ambiguous, b) error-free and cheap digital copying 

separates content and medium economically, c) the internet’s high monitoring 

potential and d) network effects of some information products.110 Therefore, it is to be 

expected that the commercial publishers will adapt their practices. A brief sketch of 

how the commercial publishers have collaborated to adopt OA follows. 

6.3.3 The international perspectives: further advocacy on OARs 

6.3.3.1 The Confederation of Open Access Repositories 

 

The Confederation of Open Access Repositories (COAR) is an international 

association with over 100 members and partners from around the world representing 

diverse perspectives of libraries, universities, research institutions, government 

funders and others. The COAR brings together the repository community and major 

repository networks in order build capacity, align policies and practices, and act as a 

global voice for the repository community. 

In addition, a major strategic priority for COAR is to align repository 

networks in order to create a seamless global repository network and demonstrate that 

repositories offer a viable solution for open access. In 2014, COAR launched a major 

initiative to further aligning practices globally making their collections more valuable 

as it enables new services to be built on top of their aggregated contents. The 

activities target three levels of engagement: i) strategic, ii) technical and semantic 

interoperability, and iii) services. 

It should be mentioned that over 1600 individuals and organizations from 52 

countries around the world signed the COAR’s statement (released since 20 May 

2015). The statement denounces Elsevier’s recently introduced policy that impedes 

sharing and open access to information.111 Particularly, this statement urges Elsevier 

to reconsider its publishing policy that does not advance sharing. In fact, the COAR 

statement goes as far as to declare that Elsevier’s policy imposes unacceptably long 

embargo periods of up to 48 months.   

COAR has also issued a joint statement with UNESCO about open access, 

which was recently published (9 May 2016). The statement focuses on policy makers 

and highlights the need for further implementation of open access around the 
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world.112 This statement shows benefits and importance that stem from networking 

between global actors which support open access in a more official manner. Scholars 

claim that open access becomes more widespread thus OARs play an increasingly 

crucial role in the ecosystem, acting as the foundation for a distributed, globally 

networked infrastructure for scholarly communication.113 This helps me argue that 

OARs are gaining ground in international discussions as a means of scholarly 

communication. In turn, such instances indicate that the international players can 

establish efficient networks for transmission and further dissemination of scholarly 

information. 

6.3.3.2 The emergence of first collaboration among publishers: The Open Access 

Scholarly Publishers Association 

Although OAP first emerged as a new publishing model that was regarded as 

experimental, today it is a mainstream approach for disseminating scientific 

developments or other original works. In an otherwise highly competitive publishing 

market, OAPs find it useful to be open and frank about their business models, 

experiences and plans. Specifically, groups of OAPs initiated discussions on the 

potential of creating a more formal partnership that would support OA as an emerging 

model for publishing. They recognised the value of bringing the community together 

to develop appropriate business models, tools and standards to support OA journals. 

These discussions brought upon initiatives that led to the formation of 

OASPA. OASPA is a trade association established in 2008 to represent the interests 

of OA journals and book publishers worldwide in all scientific, technical and 

scholarly disciplines. Its mission is to disseminate knowledge by sharing information, 

setting standards, and aiding, educating and promoting innovation. The OASPA blog 

is designed to serve as a critical forum for communicating crucial issues in relation to 

OAPs, and it frequently presents posts from guest authors. Willinsky claims there 

have also been significant shifts in relation to modern publishing practices from 2004 

onwards. He argues that ‘[T]he major corporate publishers of academic journals … 

had to blink in the midst of all the attention being paid to “free” journals and access to 

knowledge … In May 2004, Reed Elsevier, the largest of them …, changed its 

policies on its authors’ rights …’ 

The examined association indicates that the scholarly publishing industry is 

subject to a great shift because of continuous technological growth. This technological 

growth urged a transition of the publishing industry from printed abstracting services 

to online databases.114 In addition, such growth introduced a major issue into the 
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academic and research community in terms of scholarly communication.115 As was 

demonstrated in Chapter Two, copyright issues emerged from this technological 

growth. This statement helps me argue that the main requirements for copyright 

protection for innovation to continue should also employ moral views.116 In this 

context, the relationship between authors and publishers is crucial for innovations to 

continue/resume and was considered in this chapter. From my point of view, mutual 

respect between them is required,117 which in turn forms a moral basis for copyright 

protection. Merges’ ideas show that IPRs have a future, as they are one way of 

creating mutual respect between authors and publishers.118 

Another issue to be considered is the ethical terminology utilised in 

contemporary international conventions. The negotiators at the Uruguay round of the 

GATT found it appropriate to formulate some of the TRIPS Agreement’s vital 

provisions concerning its ethical perspective. Article 7 of the GATT refers to ‘the 

mutual advantage of producers and users of technological knowledge and in a manner 

conducive to social and economic welfare’ to ameliorate the ‘balance of rights and 

obligations’. The words ‘mutual advantage’ and ‘balance of rights and obligations’ 

shows the importance of the moral perspective that nowadays should be 

enclosed/attached to the discussion about IP protection. 

One of the functions of academic publishing is for reputed publishers to help 

maintain academic standards, as they act as the gatekeepers of what is published. 

However, in the digital age when anyone can publish, the problem is that there is very 

little, if any, agreement on the standards, and there are difficulties in finding ways to 

enforce such standards. 

There have been efforts in this regard, as illustrated by the existence of a great 

body of bibliographical resources regarding publication ethics.119 Many organisations 

are also engaged in creating and implementing relevant guidelines relating to the 

enforcement of these standards. One such multinational organisation is the Committee 

on Publication Ethics (COPE),120 which plays a fundamental role in regulating the 
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relations between authors and publishers. It also endeavours to define best practices in 

the ethics of scholarly publishing and to assist authors, editorial board members, 

owners of journals and publishers to achieve this. COPE released a code of conduct in 

2004 that, in my view, determines a response to continuous technological evolution 

and new ways to share and exchange information based on ethical standards for 

publishing. 

The earlier discussion in this chapter demonstrated that cooperation between 

publishers and institutions that host OARs and implement OA policy is required. Both 

parties (publishers and institutions) should collaborate to improve the governance 

framework of OARs and broaden access opportunities to balance competing interests. 

Therefore, I argue that these parties should generate such regulations and embrace 

social responsibility as part of their potential cooperation. Thus, the issue of CSR 

emerges and is considered next. 

6.3.4 Corporate social responsibility as the basis for adoption of open access 

repositories 

Based on a global CSR study by Cone Communications,121 citizens have a 

desire to address social issues and consider companies as partners in progress. Most 

importantly, a key finding shows that 91% expect companies to accomplish more than 

a profit, thus responsibly addressing social issues. This helps me argue that a 

cooperation between commercial publishing companies and institutions should be 

characterised as such. Therefore, CSR can work as additional support on OARs’ 

governance framework to broaden access opportunities. 

Therefore, a significant reason why commercial publisher could be expected 

to participate in OARs is that it would be compatible with their CSRs. The concept of 

CSR has continued to grow in importance.122 It has been the subject of considerable 

discussion, theory building and research.123 Despite the continuous deliberations 
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regarding its conceptualisation, CSR has developed in academic communities 

worldwide.124 The notion that business corporations, such as commercial publishers, 

have some responsibilities to society beyond making profits for shareholders has been 

discussed at length.125 

CSR has also become a research priority in public relations, having been 

considered one of the key aspects of that field for decades.126 It follows that the 

development of my argument here can be associated with Chapter Three and public 

policy objectives. Several studies have shown the importance of the internet and of 

corporate websites as public relations tools and the growing relevance of corporate 

websites for communicating approaches to corporate responsibility. CSR can provide 

an appropriate framework for efficient and broader consensus between publishers and 

institutions (such as research institutes, research centres, university libraries, 

university research offices and collective management organisations [CMOs]). 

Therefore, I argue that the operation of OARs could establish a means with the 

potential for beneficial collaboration between publishers and institutions. 

Companies engage in CSR activities because they consider that competitive 

advantage arises from them.127 It is argued that resource-based perspectives are useful 

to recognise the reasoning about companies’ engagement in CSR activities. From a 

resource-based perspective, CSR provides internal or external benefits, or both. 

Investments in socially responsible activities may have internal benefits by helping a 

company develop new resources and capabilities related to know-how and corporate 

culture. 

It is generally agreed that companies need to manage relationships with their 

stakeholders, but the way in which they choose to do so varies substantially. Thus, I 

argue that when publishing companies want to communicate with stakeholders about 

their CSR initiatives (for the purposes of my argument, stakeholders means either 

institutions or universities that host OARs), they need to involve them in a two-way 
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communication process, defined as an ongoing iterative sense-giving and sense-

making process as part of good governance for an OARs regime. 

Based on empirical illustrations and prior research, it is argued that managers 

need to move from ‘informing’ and ‘responding’ to ‘involving’ stakeholders in CSR 

communication.128 Thus, I argue for a ‘just’ green agreement between publishers and 

stakeholders interested to disseminate scientific information (e.g., research institutes, 

research centres, university libraries, university research offices and collective 

managements organisations). In addition, there are scholars who argue that managers 

need to expand the role of stakeholders in CSR communication processes if they want 

to improve their efforts to build legitimacy, a positive reputation and lasting 

stakeholder relationships.129 

Finally, it is worth reminding ourselves that our needs for distributing 

information and communicating research outcomes have shifted dramatically due to 

constant technological growth and the rapid expansion of the internet. As it has been 

illustrated throughout my thesis, one of the distinctive responses to technological 

developments is the concept of OA. Specifically, in the context of digital publishing, 

OARs provide the possibility of adequately responding to the needs of all the 

stakeholders in academic publishing. As argued above, an appropriate standard of OA 

can be a just green agreement and I strongly recommend it as the standard of OA. 

In conclusion, I commenced this thesis by posing five sub-questions to 

substantiate my argument that OARs can be a mechanism that provide balance among 

the interests of authors, publishers and users of published works. In Chapter One, I 

traced the development of the right to property and how the justifications moved from 

ownership of land and material things to ownership of ideas. This was the origin of 

the rights of IP and, for our purposes, copyright. The availability of legal protection 

for creative efforts is the central issue that has informed the discussion in this thesis. 

Copyright protection was originally designed to facilitate creativity but also to 

enhance dissemination of knowledge, especially after the invention of the printing 

press, and has served us well until recently. However, things changed with the arrival 

of the digital revolution and the phenomenon of the internet. Digital and online 

publishing has created new possibilities for authors and end users to publish online 

with relative ease. At the same time, the protection of intellectual endeavours is made 

difficult if not impossible. In response to this central issue, I have argued that the 

widest OA to knowledge is in the best interests of a fair or just global society. 

In the following chapter, I argued with the support of various theorists that a 

just society requires the widest possible access to knowledge by all sections of 

humanity. Therefore, I examined the phenomenon of OA to knowledge and how it has 

                                                           
128 Erhemjamts, Li and Venkateswaran, above n 123. 
129 Herman Aguinis and Ante Glavas, ‘What We Know and Don’t Know About Corporate Social 
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given rise to OAP. However, the ease of publishing online has also created the 

difficulty of enforcing copyright interests of the creators or publishers. There is a 

necessity to balance the interests of authors, publishers and users of published works; 

to determine what would be a suitable regulatory model, I analysed in the following 

two chapters the international regime of the European Union and compared it with the 

regulatory regime of Greece. In the context of this information, in the final chapter I 

examined the possibility of commercial publishers joining the OA movement. I 

argued that the commercial publishers and public institutions, like the university 

libraries, can collaborate to create OARs that are regulated in a systematic manner, as 

a means of creating a just society that makes knowledge accessible for the widest 

sections of the globe. 
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