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ABSTRACT 

 

The Convention on the Rights of Persons with Disabilities (CRPD) has been hailed as a 

paradigm shift to protect the human rights of persons with disabilities. It has been 

implemented for 8 years. This thesis investigates whether the CRPD is an advance in the 

protection of human rights of persons with disabilities. It does so by examining the normative 

rules under, and the actual implementation of, the CRPD by States Parties, and by examining 

the work of the CRPD Committee. The thesis yields the theoretical and normative insights 

that the CRPD possesses inherent merits and values for creating platforms for positive 

changes for advancing the human rights of persons with disabilities. It does so by selectively 

adopting the most reasonable aspects of theoretical understandings of disability, equality and 

discrimination. Normatively, it prioritises transforming the legal concepts and normative rules 

into concrete results in which persons with disabilities are able to exercise their legal capacity 

while being protected from institutionalisation and involuntary medical treatment in a barrier-

free environment. A related conclusion is that the implementation of the theoretical concepts 

and selected normative rights depends upon the national legal framework and good intentions 

of States Parties. It also concludes that the CRPD Committee did not face any difficulty in 

determining violations and holding States Parties liable for not fulfilling their treaty 

obligations. The thesis therefore concludes that the CRPD has in practice to some extent 

protected the human rights of persons with disabilities. The CRPD may not solve all the 

problems that persons with disabilities are facing, but it can contribute to protecting their 

human rights if properly implemented and with the participation of all stakeholders including 

persons with disabilities in the implementation and monitoring processes.   
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CHAPTER I: INTRODUCTION 

  

1.1. Background Information        

Fifteen percent of the world’s population, that is, about one billion people, live with 

disabilities.
1
 Of these, 80% live in developing countries, and over 40%, i.e., in excess of 400 

million people with disabilities, live below the poverty line.
2
 There is a causal relation 

between having a disability and suffering inequality, discrimination and the denial of human 

rights, especially very basic rights such as the rights to life, education and employment.  

     Persons with disabilities are often denied the right to life. It is estimated that the mortality 

rate of children with disabilities is as high as 80% in countries where the general under-five 

mortality rate is below 20%, but more alarmingly, ‘in some cases it seems as if children with 

disabilities are being weeded out’,
3
 under the misconception that persons with disabilities 

have lives not worth living.
4
 Persons with disabilities are also widely considered to be unable 

to have a family and to be good parents,
5
 resulting in coercive sterilisation being 

commonplace – thus a survey in India revealed that 6% of women with disabilities had been 

forcibly sterilised.
6
  

Persons with disabilities are denied the right to education because they are thought 

incapable of learning. So instead of having equal opportunities within the general education 

system, they are subjected to a special, segregated education. As a consequence of this, the 

global literacy rate for adults with disabilities is as low as 3%, and only 1% for women with 

disabilities,
7
 in comparison with 84% and 87% worldwide, respectively, for adults and 

women without disabilities.
8
 Only 2% per cent of children with disabilities in developing 

                                                           
1
 World Health Organisation and the World Bank, 'World Report on Disability 2011' (World Health Organisation and the 

World Bank, 2011), 29. 
2
 Ibid. 

3
 United Nations, Factsheet on Persons with Disabilities United Nations Enable 

<http://www.un.org/disabilities/default.asp?navid=34&pid=18>. 
4
 Janet E. Lord et al (eds), Human Rights. Yes! Action and Advocacy on the Rights of Persons with Disabilities, Human Rights 

Education Series (Human Rights Resource Center, University of Minnesota, 2007). 
5
 United Nations, above n 3. 

6
 Ibid.  

7
 Ibid.  

8
 UNESCO, 'Education for All Global Monitoring Report 2010 — Reaching the Marginalized' (Oxford University Press, 2010), 
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countries attend schools,
9
 as compared with 86% of the net global primary enrolment for all 

children.
10

  

Persons with disabilities are denied the right to work, usually being the first to be refused 

and the last to be considered for employment. This discrimination on the grounds of 

disability, coupled with limited education and opportunities for vocational training, and 

inaccessible job services and workplaces, leads to the unemployment rate among them being 

as high as 80% in some countries.
11

 All of this places them in a vicious circle of disability, 

denial and deprivation of their human rights, and social exclusion. 

     Notwithstanding making up a large population, and their critical circumstances, persons 

with disabilities were not explicitly a target group for protection under previous human rights 

treaties in the United Nations (UN) system.
12

 Protection would have to be sought in the form 

of ‘other status’ which requires double interpretation, i.e., a person with a disability would 

have to appeal to an implicit universal provision such as ‘other status’, or possess a separately 

protected characteristic such as race or gender, in addition to their disability.
13

   For instance, 

a woman with a disability could not bring her case to any human rights treaty committee 

based on her disability status alone, and instead would have to claim her rights protection on 

the ground of racial or sex discrimination.
14

 These treaties have therefore generally been 

underused in advancing the rights of persons with disabilities.
15

 

                                                                                                                                                                                     
314. 
9
 UNESCO, Education for All, Knowledge Sharing – Flagship Initiatives, Education and Disability (2001) 

<http://www.unesco.org/education/efa/know_sharing/flagship_initiatives/disability_last_version.shtml>. 
10

 UNESCO, above n 8, 62. 
11

 United Nations, above n 3. 
12

 International Convention on the Elimination of All Forms of Racial Discrimination, opened for signature 21 December 
1965, 660 UNTS 195 (entered into force 4 January 1969) (‘CERD’); International Covenant on Civil and Political Rights, 
opened for signature 19 December 1966, 999 UNTS 171 (entered into force 23 March 1976) (‘ICCPR’); International 
Covenant on Economic, Social and Cultural Rights, opened for signature 19 December 1966, 993 UNTS 3 (entered into force 
3 January 1976) (‘ICESCR’); Convention on the Elimination of All Forms of Discrimination against Women, opened for 
signature 1 Marh 1980, 1249 UNTS 13 (entered into force 3 September 1981) (‘CEDAW’); Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for signature 10 December 1984, 1465 UNTS 85 
(entered into force 26 June 1987) (‘CAT’);  Convention on the Rights of the Child, opened for signature 20 November 1989, 
1577 UNTS 3 (entered into force 2 September 1990) (‘CRC’); International Convention on the Protection of the Rights of All 
Migrant Workers and Members of Their Families, opened for signature 18 December 1990, 2220 UNTS 3 (entered into force 
1 July 2003). 
13

 Michael Ashley Stein and Janet E. Lord, 'Future Prospects for the United Nations Convention on the Rights of Persons with 
Disabilities' in Oddny Mjoll Arnadottir and Gerard Quinn (eds), The UN Convention on the Rights of Persons with Disabilities: 
European and Scandinavian Perspectives (Martinus Nijhoff Publishers, 2009) 17, 19. 
14

 Michael Ashley Stein, 'Disability Human Rights' (2007) 95 California Law Review 75, 76. 
15

 Gerard Quinn et al (eds), Human Rights and Disability: The Current Use and Future Potential of United Nations Human 
Rights Instruments in the Context of Disability (United Nations, New York and Geneva, 2002), 2. 
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     To solve this problem, legally non-binding instruments such as the World Programme of 

Action Concerning Disabled Persons,
16

 or the Standard Rules on the Equalisation of 

Opportunities for Persons with Disabilities,
17

 were developed in an attempt to protect the 

human rights of persons with disabilities. However, the UN General Assembly itself had to 

explicitly admit that these legally non-binding principles and policy guidelines did not suffice 

to promote full and effective participation by, and opportunities for, persons with 

disabilities.
18

 Furthermore, persons with disabilities could find themselves legally 

disadvantaged in comparison with other vulnerable groups such as minorities, women and 

children who have for a long time been protected by specific human rights treaties.
19

  

     These facts and legal deficiencies led in 2006 to the adoption of the Convention on the 

Rights of Persons with Disabilities (CRPD) and an Optional Protocol.
20

 The adoption of the 

CRPD resulted from a long struggle in which the understanding of the concept of disability 

has evolved from a medical conception to a social model of disability, and then transformed 

into a human rights-based approach to disability. This has been a significant achievement for 

the world’s disability movement, which for a long time has advocated for a legally binding 

instrument to protect the human rights of persons with disabilities. The CRPD, comprising a 

Preamble and fifty articles, and its Optional Protocol of eighteen articles, was adopted on the 

13th December 2006, and came into force on the 3rd May 2008. At the time of completing 

this thesis, the CRPD encompasses 166 States Parties, and its Optional Protocol has 89 States 

Parties.
21

  

                                                           
16

 The World Programme of Action concerning Disabled Persons, UN Res 37/51, UN GAOR, 37
th

 sess, 51
th

 plen mgt, UN Doc 
A/37/51 (3 December 1982) (‘WPA’). 
17

 Standard Rules on the Equalization of Opportunities for Persons with Disabilities, GA Res 48/96, UN GAOR, 48
th

 sess,  85
th

 
plen mgt, Agenda Item 109, UN Doc A/RES/48/96 (20 December 1993) (‘Standard Rules’). 
18

 Comprehensive and Integral International Convention to Promote and Protect the Rights and Dignity of Persons with 
Disabilities, GA RES/56/168, UN GAOR, 88

th
 sess, UN Doc A/RES/56/168 (19 December 2001). 

19
 CERD; CEDAW; CRC.  

20
 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 2515 UNTS 3 (entered into 

force 3 May 2008) (‘CRPD’); Optional Protocol to the Convention on the Rights of Persons with Disabilities, opened for 
signature 13 December 2006, Doc.A/61/611 (entered into force 3 May 2008) (‘CRPD Optional Protocol’). 
21

 United Nations, Multilateral Treaties Deposited with the Secretary-General — Status of Treaties — Chapter IV Human 
Rights 15. Convention on the Rights of Persons with Disabilities (15 August 2016) United Nations Treaty Collection 
<https://treaties.un.org/doc/Publication/MTDSG/Volume%20I/Chapter%20IV/IV-15.en.pdf>; United Nations, Multilateral 
Treaties Deposited with the Secretary-General — Status of Treaties — Chapter IV Human Rights 15.a Optional Protocol to 
the Convention on the Rights of Persons with Disabilities (15 August 2016) United Nations Treaty Collection 
<https://treaties.un.org/doc/Publication/MTDSG/Volume%20I/Chapter%20IV/IV-15-a.en.pdf>. 
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     After more than 8 years since coming into force, an obvious question to ask is how far the 

CRPD has safeguarded the human rights of persons with disabilities. In this thesis I examine 

the theoretical and normative assumptions on which the CRPD is built and compare these 

with the enforcement of the CRPD. In addition, I examine how the CRPD Committee has 

performed in this process, and in what role.  

      

1.2. Rationale for the Research 

The causal link between having a disability and inequality, discrimination and the denial of 

human rights for persons with disabilities is not only a reason for the adoption of the CRPD, 

but also an enriching and multifaceted topic for scholarly discussion. While disability, 

equality and inequality, and discrimination serve as a theoretical framework for disability 

discourse, the CRPD has been the subject of a great deal of discussion by legal scholars since 

its adoption. In addition, because each human rights treaty has attached to it a human rights 

treaty committee for monitoring its implementation, there should be an examination and 

analysis of the CRPD Committee’s functioning in comparison with other human rights treaty 

committees. An analysis of the theoretical concepts of disability, equality and discrimination 

used by the CRPD will therefore provide an answer to the question whether, and if so, how, 

the CRPD conceptually advances the human rights of persons with disabilities. A further 

analysis of the CRPD Committee’s work will help establish whether, and if so, how, these 

human rights are implemented. 

     The starting point for understanding the human rights of persons with disabilities is the 

understanding of the concepts of disability, equality and discrimination, given that these three 

concepts form a theoretical framework for this understanding. In the discussion below I wish 

to draw the connections between these concepts, and for that purpose I will briefly introduce 

the relevant issues required for understanding the complexities of these concepts. Following 

this, I provide a brief enumeration of relevant issues with respect to the CRPD literature. 
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     In disability discourse, the medical, social and socio-political models of, and human rights-

based approach to, disability, are paradigm developments for addressing the issue of disability 

and conducting disability research. Some scholars and institutions working on disability have 

vehemently rejected the medical model of disability because of its long-term negative impacts 

on persons with disabilities. They have then promoted the social model and human rights-

based approach to improving the social status of persons with disabilities. However, there are 

questions that have never been addressed by contemporary scholarship. One must question 

whether the complete rejection of the medical model of disability and the adoption of the 

social, and socio-political models of, and human rights-based approach to disability is the best 

choice for ensuring substantive equality for, and tackling discrimination against, all persons 

with disabilities. Will a combination of these four models better achieve a compromise 

solution, or is there perhaps another option best suited for realising the human rights of 

persons with disabilities?  

     Unlike feminist studies, disability scholars have rarely been bothered with what kind of 

equality, that is, whether it is equality as sameness, or equality as difference, or a concept 

beyond the debate on sameness and difference, that is best suited to the context of disability. 

Theoretical discussions abound on whether the right to equality requires that everyone should 

have the same rights, or whether different sections of the population should have different 

rights. Human diversity is incontestable, and persons with disabilities are different in very 

particular ways and should not be compared with those without disabilities, because there is 

no comparator for persons with disabilities. This means that disability should not be compared 

with ability, but instead, legal norms should recognise their difference.
22

 The question 

therefore is what the relevant difference is for persons with disabilities?  

     Similarly, disability scholars have not yet paid enough attention to how best to understand 

the concept of discrimination in disability discourse, in order to identify the connection 

                                                           
22

 Theseria Degener, 'Law of Disability Rights: International Disability Law – A New Legal Subject on the Rise: The 
Interregional Experts' Meeting in Hong Kong December 13–17, 1999' (2000) 18 Berkeley Journal of International Law 180, 
182–3; The International Centre for the Legal Protection of Human rights, Non-Discrimination in International Law: A 
Handbook for Practitioners (INTERIGHTS, 2011 ed, 2011), 104. 
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between discrimination and equality, and then promote an antidiscrimination ideology and 

legislation to protect persons with disabilities.       

     In terms of the scholarship on human rights regarding persons with disabilities, there is 

substantial scholarship available on the CRPD, under which all human rights of persons with 

disabilities are defined. Some discussions consist of simple expressions of support for the 

adoption of the CRPD.
23

 Others provide an examination of the historical perspective of 

international human rights law and disability so as to provide an understanding of the need for 

a disability-specific convention.
24

 Still others critically go over the text of the CRPD and its 

potential contribution to realising the human rights of persons with disabilities.
25

 There has 

also been extensive discussion on the theoretical issues of disability, equality and 

discrimination with a view to better understanding the CRPD.
26

 There are detailed analyses of 

particular articles or issues under the CRPD, such as offering an appropriate understanding of 

legal capacity,
27

 recommending one decision-making model for persons with disabilities 

against another,
28

 or strongly criticising the application of involuntary medical treatment to 

persons with disabilities.
29

 

     Other discussions concern the role of the CRPD in specific countries in relation to 

particular issues such as inclusive employment for persons with disabilities,
30

 the situation of 

                                                           
23

 Don MacKay, 'United Nations Convention on the Rights of Persons with Disabilities' (2007) 34(2) Syracuse Journal of 
International Law and Commerce 323; Ronald McCallum, 'The United Nations Convention on the Rights of Persons with 
Disabilities: Some Reflections' (Paper presented at the Disability, Discrimination and Human Rights: Recent National and 
International Developments, Belfast, Northern Ireland, United Kingdom, 20 February 2010). 
24

 Rosemary Kayess and Phillip French, 'Out of Darkness into Light? Introducing the Convention on the Rights of Persons with 
Disabilities' (2008) 8(1) Human Rights Law Review 1; Anna Lawson, 'United Nations Convention on the Rights of Persons 
with Disabilities: New Era or False Dawn' (2007) 34(2) Syracuse Journal of International Law and Commerce 563. 
25

 Kayess and French, above n 24; Lawson, above n 24. 
26

 Rannveig Traustadóttir, 'Disability Studies, the Social Model and Legal Development' in Oddný Mjöll Arnardóttir and 
Gerard Quinn (eds), The UN Convention on the Rights of Persons with Disabilities: European and Scandinavian Perspectives 
(Martinus Nijhoff Publishers, 2009) 3; Oddný Mjöll Arnardóttir, 'A Future of Multidimensional Disadvantage Equality?' in 
Oddný Mjöll Arnardóttir and Gerard Quinn (eds), The UN Convention on the Rights of Persons with Disabilities: European 
and Scandinavian Perspectives (Martinus Nijhoff Publishers, 2009) 41. 
27

 Amita Dhanda, 'Legal Capacity in the Disability Rights Convention: Stranglehold of the Past or Lodestar for the Future' 
(2007) 34(2) Syracuse Journal of International Law and Commerce 429. 
28

 Nandini Devia, Jerome Bickenbach and Gerold Stuckia, 'Moving towards Substituted or Supported Decision-making? 
Article 12 of the Convention on the Rights of Persons with Disabilities' (2011) 5(4) ALTER – European Journal of Disability 
Research 249; Megan Flynn, 'Olmstead Plans Revisited: Lessons Learned from the U.N. Convention on the Rights of Persons 
with Disabilities' (2010) 28(2) Law and Inequality: A Journal of Theory and Practice 407. 
29

 Tina Minkowitz, 'The United Nations Convention on the Rights of Persons with Disabilities and the Right to Be Free from 
Nonconsensual Psychiatric Interventions' (2007) 34(2) Syracuse Journal of International Law and Commerce 405. 
30

 Eric G. Zhang, 'Employment of People with Disabilities: International Standards and Domestic Legislation and Practices in 
China' (2007) 34(2) Syracuse Journal of International Law and Commerce 517. 
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persons with hearing impairments,
31

 inclusive education,
32

 and the analysis of the legislative 

commitments of a State Party.
33

 Most discussions focus on the same concern, that is, whether 

the CRPD can help to improve the situation of persons with disabilities in those countries. 

However, improving the lives of persons with disabilities requires a firm understanding of and 

a commitment to the theoretical implications of adopting one or another concept of disability, 

equality or discrimination. This thesis makes a contribution in this respect. 

     There is also discussion on implementation and monitoring mechanisms of disability 

strategies or action plans worldwide.
34

 Such discussion has explored the connection between 

the implementation of the CRPD and national policy and legal development.
35

 However, in 

this literature there is generally no investigation of State reports to the CRPD Committee, and 

thus of the actual implementation of the CRPD reported to the CRPD Committee. 

     With regard to scholarship on human rights treaty committees, a substantial body of 

scholarship has accumulated, reflecting the proliferation of these committees under the UN 

human rights system, which now number ten committees in total, including the CRPD 

Committee.
36

 This branch of scholarship critically examines the work of, and the difficulties 

faced by, human rights treaty committees in considering States’ reports, fact-finding and 

individual communications, as well as issues of jurisprudence, and points out areas for 

improvement.
37

 The issues in relation to human rights treaty committees are primarily 

                                                           
31

 Michael Schwartz, 'Deafness in Vietnam: Will the United Nations Convention on the Rights of Persons with Disabilities 
Make a Difference' (2007) 34(2) Syracuse Journal of International Law and Commerce 483. 
32

 Vanessa Torres Hernandez, 'Making Good on the Promise of International Law: The Convention on the Rights of Persons 
with Disabilities and Inclusive Education in China and India' (2008) 17(2) Pacific Rim Law & Policy Journal 497. 
33

 Sarah Fraser Butlin, 'The UN Convention on the Rights of Persons with Disabilities: Does the Equality Act 2010 Measure up 
to UK International Commitments?' (2011) 40(4) Industrial Law Journal 428. 
34

 Eilionóir Flynn, From Rhetoric to Action: Implementing the UN Convention on the Rights of Persons with Disabilities 
(Cambridge University Press, 2011). 
35

 Ibid. 
36

 Office of the United Nations High Commissioner for Human Rights, Human Rights Bodies (15 August 2016) Office of the 
United Nations High Commissioner for Human Rights 
<http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx>: Human Rights Committee (ICCPR); Committee on 
Economic, Social and Cultural Rights (ICESCR); Committee on the Elimination of Racial Discrimination (CERD); Committee on 
the Elimination of Discrimination against Women (CEDAW); Committee against Torture (CAT); Subcommittee on Prevention 
of Torture (SPT); Committee on the Rights of the Child (CRC); Committee on Migrant Workers (CMW); Committee on the 
Rights of Persons with Disabilities (CRPD); Committee on Enforced Disappearances (CED). 
37

 William F. Felice, 'The UN Committee on the Elimination of All Forms of Racial Discrimination: Race, and Economic and 
Social Human Rights' (2002) 24(1) Human Rights Quarterly 205; Tobias Kelly, 'The UN Committee Against Torture: Human 
Rights Monitoring and the Legal Recognition of Cruelty' (2009) 31(3) Human Rights Quarterly 777; Nigel Rodley, 'United 
Nations Human Rights Treaty Bodies and Special Procedures of the Commission on Human Rights: Complementarity or 
Competition?' (2003) 25(4) Human Rights Quarterly 882; Phillip Alston, 'Out of the Abyss: The Challenges Confronting the 
New U. N. Committee on Economic, Social and Cultural Rights' (1987) 9(3) Human Rights Quarterly 332; Andrew Byrnes, 
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addressed from a social science rather than a legal perspective.
38

 Two of the best-known 

works on human rights treaty bodies
39

 critically analyse the work of different treaty bodies 

and support an institutional reform plan on a merger of all existing human rights treaty 

committees,
40

 with a view to ensuring better implementation of human rights treaties and 

providing easy access to the treaty system for rights-holders.
41

  

     However, neither of these works covers the CRPD Committee. Recently, two 

commentators have outlined the CRPD Committee’s future opportunities and challenges, 

including a brief identification of the substantive issues that the CRPD Committee will have 

to address in the course of its work.
42

 However, an actual investigation of its work has not yet 

been conducted.     

     An aspect of the scholarship on human rights treaties that is not easily detectable is that 

there is a clear separation of the study of normative rules and institutional aspects; the studies 

either discuss the normative rules or institutional aspects, but not both together. 

     This brief literature review detects several unanswered questions on the theoretical 

framework for understanding the human rights of persons with disabilities in relation to 

equality and discrimination as mentioned in the early part of this section. It also reveals that 

an evaluation on the implementation of the CRPD in protecting the human rights of persons 

                                                                                                                                                                                     
'Other Human Rights Treaty Body: The Work of the Committee on the Elimination of Discrimination against Women, The' 
(1989) 14 Yale Journal of International Law 1; Rachel Johnstone, 'Feminist Influences on the United Nations Human Rights 
Treaty Bodies' (2006) 28(1) Human Rights Quarterly 148; Michael K. Addo, 'Practice of United Nations Human Rights Treaty 
Bodies in the Reconciliation of Cultural Diversity with Universal Respect for Human Rights' (2010) 32(3) Human Rights 
Quarterly 601; Michael O'Flaherty, Human Rights and the UN: Practice before the Treaty Bodies (Sweet & Maxwell, 1996). 
38

 Kelly, above n 37; Felice, above n 37. 
39

 Philip Alston and James Crawford (eds), The Future of UN Human Rights Treaty Monitoring (Cambridge University Press, 
2000); Anne Bayefsky (ed), The UN Human Rights Treaty System in the 21st Century (Kluwer Law International, 2000). 
40

 Andrew Clapham, 'UN Human Rights Reporting Procedures: An NGO Perspective' in Philip Alston and James Crawford 
(eds), The Future of UN Human Rights Treaty Monitoring (Cambridge University Press, 2000) 175, 195–8; Bayefsky, above n 
39, 329–30. 
41

 Integrated and Coordinated Implementation of and Follow-up to the Outcomes of the Major United Nations Conferences 
and Summits in the Economic, Social and Related Fields Follow-up to the Outcome of the Millennium Summit in Larger 
Freedom: Towards Development, Security And Human Rights for All – Report of the Secretary-General Addendum Letter 
Dated 26 May 2005 from the Secretary-General to the President of the General Assembly, 59

th
 sess, Agenda Items 45 and 55, 

UN Doc A/59/2005/Add.3 (26 May 2005) annex (‘Plan of Action Submitted by the United Nations High Commissioner for 
Human Rights’) [99]. 
42

 Ida Elisabeth Koch, 'From Invisibility to Indivisibility: The International Convention on the Rights of Persons with 
Disabilities' in Oddny Mjoll Arnadottir and Gerard Quinn (eds), The UN Convention on the Rights of Persons with Disabilities: 
European and Scandinavian Perspectives (Martinus Nijhoff Publishers, 2009) 67; Gerard Quinn, 'Resisting the 'Temptation of 
Elegance': Can the Convention on the Rights of Persons with Disabilities Socialise States to Right Behavior?' in Oddny Mjoll 
Arnadottir and Gerard Quinn (eds), The UN Convention on the Rights of Persons with Disabilities: European and 
Scandinavian Perspectives (Martinus Nijhoff Publishers, 2009) 215. 
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with disabilities has not been undertaken and that there has been very little literature on the 

work of the CRPD Committee. 

     The review also shows that there has been a lack of any comprehensive study of State 

reports. A comprehensive study of State reports could serve as a source for judging whether 

and how the CRPD has been contributing to improving the lives of persons with disabilities. 

And there has been absolutely no scholarly discussion on the individual communications of 

the CRPD Optional Protocol. This thesis represents my effort to address these identified gaps. 

I articulate my research questions more specifically in the next section.       

     The adoption of the CRPD was not achieved smoothly and without any disagreements. 

Many concerns around the new CRPD ran counter to each other. A prominent concern was 

that the CRPD, as a new thematic convention on disability, might highlight the differences of 

persons with disabilities and thus increase their marginalisation and perpetuate discrimination 

against them.
43

 In contrast, there was also a concern that if, without the CRPD, further 

marginalisation and discrimination might be avoided, nevertheless the existing 

marginalisation and discrimination would not be removed.
44

 It is obvious that the adoption of 

the CRPD and the CRPD itself are not a magical solution to all the problems facing persons 

with disabilities. The only evidential outcome of the existence of the CRPD at this stage is its 

significance as a normative statement that persons with disabilities are entitled to the same 

human rights as everyone else.  

     On the positive side, there is a prospect that the new CRPD would underpin the UN’s 

existing human rights system,
45

 by codifying many existing norms, principles, standards, and 

guidelines on disability scattered across several UN documents.
46

 The hope is that in this way 

it will address disability issues more effectively. 

                                                           
43

 United Nations, 'Report of the  United Nations Consultative Expert Group Meeting on International Norms and Standards 
Relating to Disability' (Boalt Hall School of Law, University of California at Berkeley and the World Institute on Disability, 8-12 
December 1998) <http://www.un.org/esa/socdev/enable/disberk0.htm>; Gerard Quinn and Theresia Degener, 'Expanding 
the System: The Debate about a Disability-specific Convention' in Gerard Quinn et al (eds), Human Rights and Disability: The 
Current Use and Future Potential of United Nations Human Rights Instruments in the Context of Disability (United Nations, 
New York and Geneva, 2002) 293, 297. 
44

 Quinn and Degener, above n 43, 297. 
45

 Ibid. 
46

 United Nations, above n 43. 
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1.3. Research Questions  

The central question of the thesis therefore is to explore whether the CRPD has a potential to 

enhance realisation and protection of the human rights of persons with disabilities. This 

question possesses at least four different components, namely, those relating to the theoretical 

framework, normative rules, monitoring mechanism and actual implementation of the CRPD. 

Each of these components will be addressed through several sub-questions. 

     The first component comprises a theoretical framework for formulating the human rights 

of persons with disabilities. The understanding of disability is a starting point for any legal 

intervention in dealing with disability issues. Equality should be available for all without 

distinction of any kind, and discrimination on the ground of disability is a violation of the 

inherent dignity and worth of persons with disabilities.
47

 This component will therefore define 

this theoretical framework by addressing three sub-questions on disability, equality and 

discrimination. These are: 

(1) how the concept of disability is understood in both disability discourse and disability 

legal discourse so as to ascertain which model of disability would be best suited to the 

situation of persons with disabilities; 

(2) whether treating persons with disabilities the same as those without disabilities, or 

treating them differently, would ensure for them equality in law in the context of 

disability; and 

(3) how the concept of discrimination should be understood and applied in law in the 

context of disability. 

In order to answer these questions, it is important to go back to the original understanding of 

those concepts. Theoretical research in legal research is designed to work on the disability, 

equality and discrimination discourses, and doctrinal research should analyse the concepts of 

disability and discrimination under municipal disability legislative laws.  

                                                           
47

 CRPD Preamble para (h). 
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     The second component relates to the human rights of persons with disabilities, which are 

clearly defined under the CRPD. This component consists of two aspects, theoretical and 

normative. It is believed that there are always theoretical underpinnings for the formation of 

any human rights treaty. For example, the formation of the CERD originated from the notion 

‘any doctrine of superiority based on racial differentiation is scientifically false, morally 

condemnable, socially unjust and dangerous and that there is no justification for racial 

discrimination, in theory or in practice’.
48

 In the case of the CRPD the relevant human rights 

that must form its theoretical foundations are disability, equality and discrimination. The 

theoretical underpinnings of the CRPD will be examined using doctrinal research – a concept 

that will shortly be clarified – with a view to analysing the CRPD’s normative principles and 

provisions to answer the following research sub-question:          

(4) whether the CRPD is conceptually an advance over other UN human rights treaties for 

protecting the human rights of persons with disabilities. 

This sub-question aims at ascertaining whether the CRPD has made a conceptual advance in 

redefining disability as a result of both individual functional limitations, and social and 

structural factors; and whether the CRPD has departed from the usual concept of equality and 

non-discrimination as same treatment for everyone. 

     Normatively, the CRPD not only reaffirms the human rights of persons with disabilities by 

solemnly re-recognising their rights to life, liberty and security, along with their rights to 

liberty of movement, to marry and found a family, to education, and so on.
49

 It also extends 

those rights to the unique situation of person with disabilities.
50

 Such an extension of the 

traditional rights to the context of disability includes, inter alia, legal capacity, 

deinstitutionalisation, freedom from forced medical treatment, and accessibility. Hence the 

sub-question to address for this normative aspect is: 

                                                           
48

 CERD Preamble. 
49

 Frédéric Mégret, 'The Disabilities Convention: Human Rights of Persons with Disabilities or Disability Rights?' (2008) 30(2) 
Human Rights Quarterly 494, 499. 
50

 Ibid. 
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(5) whether the CRPD normatively possesses inherent merits and values for creating 

platforms for positive changes in the advancement of the human rights of persons with 

disabilities.  

Doctrinal research is designed to deal with the sub-questions of this second component.       

     Like all other human rights treaties, the CRPD establishes a mechanism to monitor its 

implementation. Article 34 establishes a committee on the rights of persons with disabilities 

(the CRPD Committee) tasked with the examination of States Parties’ periodic reports, 

conduct of inquiry, and the consideration of individual communications at the international 

level.
51

 Article 33 requires States Parties to establish an independent framework such as a 

national human rights institution (NHRI) to monitor the implementation of the CRPD at the 

national level.
52

 It also requires the involvement of organisations of persons with disabilities 

(DPOs) in this monitoring task. As such, it is necessary to examine the roles and functions of 

this mechanism. Hence the sub-question for the third component is the following:  

(6) whether the CRPD monitoring mechanism has any distinctive aspects in comparison 

with other human rights treaty committees for protecting the human rights of persons 

with disabilities. 

Doctrinal research is designed to analyse the roles and functions of the CRPD Committee 

established under the CRPD. Non-doctrinal research, including observation and study of 

secondary sources, is designed to analyse those of NHRIs and DPOs and other information on 

the CRPD Committee. 

     Finally, all the analysis of theoretical, normative and institutional rules of the CRPD 

mentioned above serves as a background context for appraising the actual implementation of 

the CRPD. This implementation refers to compliance with substantive treaty obligations 

outlined under the CRPD by States Parties to the CRPD, and procedural obligations such as 

State report submissions by States Parties to the CRPD Committee. The process of 

implementation can be evaluated by investigating State reports, and the work of the CRPD 

                                                           
51
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52
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Committee in examining State reports, and considering individual communications, with the 

purpose of addressing the following research sub-questions: 

(7) how States Parties have incorporated the CRPD’s norms and provisions into their 

national legislation regarding State reports, how they are implementing these newly 

amended or adopted legislation on disability, and how the CRPD Committee has 

responded to this incorporation and implementation;   

(8) how the CRPD’s norms and provisions have been transformed into quasi-judicial 

judgements by the CRPD Committee regarding the individual communications. 

Questions (7) and (8) aim to define to what extent the CRPD normatively protects the human 

rights of persons with disabilities. Non-doctrinal research, including interviewing and a study 

of secondary sources, is designed to address these two sub-questions.
53

  

     The findings regarding the above research sub-questions will enable me to answer my 

central research question of whether the CRPD offers an actual advancement in the protection 

of human rights of persons with disabilities. They will also allow me to draw out the 

implications of my research for the discipline and to make recommendations for future 

research with practical and policy implications.  

 

1.4. Research Methodology  

In order to address the above research question and sub-questions, a combination of research 

methods has been utilised. The methodology mainly combines theoretical, doctrinal, and non-

doctrinal research, each method being necessary to address different aspects of the research 

question and sub-questions. I further explain the significance of each research method below. 

 

Theoretical Research in the Context of Legal Research 

Theoretical research in the context of legal research refers to ‘research which fosters a more 

complete understanding of the conceptual bases of legal principles and of the combined 

                                                           
53
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effects of a range of rules and procedures that touch on a particular area of activity’.
54

 In this 

thesis, theoretical research is designed to analyse the concepts of disability, equality, and 

discrimination. This is necessary because these concepts form a theoretical framework for 

understanding the human rights of persons with disabilities. Their analysis will inform the 

discussion throughout remaining sections of this thesis. The theoretical discussion includes a 

brief historical analysis of the development of these concepts, a consideration of their various 

forms, and an analysis of their general legal underpinnings in the disability context. 

 

Doctrinal Research 

Doctrinal research refers to research that ‘provides a systematic exposition of the rules 

governing a particular legal category, analyses the relationship between rules, explains areas 

of difficulty and, perhaps, predicts future developments’.
55

 The primary sources for doctrinal 

analysis are legislation and case law.
56

 Specifically, doctrinal research involves the analysis of 

substantive law rules, legal doctrines and concepts, and judicial judgements.
57

 In other words, 

doctrinal research asks the question: What is in the law?
58

 It also aims to study legal 

institutions.
59

 Doctrinal research also requires a literature review, that is, ‘a critical analysis of 

the existing research literature, theoretical and empirical’, relating to the research topic. The 

literature review thus informs us of ‘what is known and not known’ about the topic.
60

  

     As such, in this thesis doctrinal research is designed to analyse municipal disability laws 

with regard to the definitions of disability and regulations on discrimination, to examine how 

those definitions and regulations reflect the general understanding of the concepts of disability 

and discrimination in law and in the context of disability. 
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     Doctrinal research is also designed to analyse the normative rules under the CRPD as an 

international human rights treaty governing the issues of disability, to identify the CRPD’s 

ideological framework. Specifically, it can be used to analyse to what extent the CRPD has 

adopted the models of, and human rights-based approach to, disability. It can also be used to 

analyse the concepts of equality and discrimination as legal principles under the CRPD. In 

addition, it is designed to analyse selected normative provisions under the CRPD with regard 

to legal capacity, deinstitutionalisation, freedom from forced medical treatment, and 

accessibility.       

     It is also designed to study the structure of the CRPD Committee as defined under the 

CRPD, in order to identify any distinctive features in terms of structure, composition, or 

normative approaches of the CRPD Committee, as compared with other human rights 

committees.  

  

Non-doctrinal Legal Research 

Legal research includes research methodologies used in other disciplines, including 

hermeneutic, argumentative, empirical, explanatory, axiomatic, logical and normative 

techniques,
61

 and in legal research anything that is not ‘doctrinal’ can be classified as non-

doctrinal research.
62

  

     Non-doctrinal legal research refers to the investigation through empirical data of how law 

and legal institutions affect human attitudes and what impact they have on society.
63

 Such an 

investigation looks into social dimensions of law in relation to (1) legislative processes, 

including the study on the roles of proposed law, and the forces in society shaping a particular 

set of laws or legal norms; (2) the implementation of the law, including the possible presence 

of gaps in normative rules affecting the actual implementation of the law, and the roles of 
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legal institutions in this implementation; and (3) the impact of the law in changing people’s 

attitudes and behaviour, including that of the intended beneficiaries.
64

 

     Interviews, observation and the study of secondary sources are ways of collecting 

empirical data for non-doctrinal legal research.
65

 The methods of interview and observation 

are known as empirical research.
66

 In this thesis these two methods aim to collect relevant 

data for addressing practical aspects of the research question and sub-questions. As such, the 

empirical research in this thesis is designed to investigate the actual work of the CRPD 

Committee. These two methods – of interview and observation – are instances of qualitative 

research, and help to understand and interpret phenomena by studying empirical materials 

such as personal experience, introspection, and so on.
67

 It should be noted here that I did not 

focus on statistical information, because I am more interested in collecting information not 

available elsewhere in print, in order to support my analysis. The study of secondary sources 

is also designed to collect empirical information on the implementation of the CRPD with 

regards to State reports and the work of the CRPD Committee. 

 

Interviewing 

Interviewing refers to face-to-face interaction to collect information through a set of pre-

determined questions.
68

 Other forms of communication such as fax or email are also included 

under interviewing.
69

 Interview questions can be in semi-structured, open-ended and 

unstructured forms. Interviews with semi-structured or open-ended questions are designed to 

obtain comparable responses, including convergent and divergent opinions, from several 

interviewees responding to the same questions.
70

 These questions, despite being 

predetermined, are flexible and modifiable even at the time of interviewing.
71
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     In this thesis the interviews took the form of semi-structured/open-ended interviewing to 

collect data and information that reflected insider experience and opinions, and, in the case of 

interviewees who were members of the CRPD Committee, self-evaluations of their own work. 

Such information is not available in print.  

     Face-to-face interviews with members of the CRPD Committee were conducted in Geneva 

in April 2014, where the CRPD Committee’s working sessions take place. Semi-structured 

interviews through email or Skype chat were conducted with members who were not 

available for face-to-face interviews.
72

 

     The interview questions were designed so as to best reflect the interviewees’ insider 

experience and opinions, and evaluation of their own work on the basis of introspection and 

analysis. The questions were also designed to bring out distinctions in normative approaches 

and practices developed by different human rights treaty committees, and suggestion on 

possible reform options to best uphold the CRPD’s principles and norms.
73

  

 

Observation 

Observation is a method of collecting data and information by systematically observing or 

studying other existing records of a phenomenon, and the behaviour of respondents or 

institutions that are the focus of the research.
 74

 Observation includes formal or informal 

modes. Informal approaches are less structured and allow the observer considerable freedom 

in the gathering and recording of information,
75

 including note taking and other informal 

modes of information gathering.
76

 Formal approaches impose a large amount of structure and 

direction on what is to be observed.
77

 Five methods of observation are participant observation, 

complete participant, participant as observer, marginal participant, and observer as 
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participant. Because observation methods are not an important part of this thesis they will not 

be discussed here.
78

 

     For the purposes of this thesis, an informal observation of working sessions of the CRPD 

Committee was carried out to establish how its working methods are conducted in practice. I 

took notes to gather information needed for this thesis. This assisted me in recognising any 

differences in working methods as outlined in papers as distinct from those carried out in 

practice. This also helped me to capture what the CRPD Committee actually does during its 

working sessions, rather than what the CRPD Committee Secretariat’s reports claim they do.  

 

The Study of Secondary Sources 

This method refers to the examination of published or unpublished documents (such as 

Census Reports, Reports of Governmental and/or Non-Governmental Agencies, and 

appropriate literature in the sociology of law) as an ‘indirect’ method of information 

gathering.
79

 In this thesis, this method was used to study State reports, documents resulting 

from the work of the CRPD Committee, and statistical records from reports and related 

materials available online. 

     With regard to State reports, the method is ideal for investigating how the CRPD is being 

implemented in States Parties reported under State reports submitted to the CRPD Committee. 

At the time of writing there were 93 States reports regarding the implementation of the 

CRPD.  

     The method is also well suited to analysing the documents resulting from the work of the 

CRPD Committee, including its Rules of Procedures, Working Methods, State report 

guidelines, lists of issues, concluding observations in response to State reports, general 

comments, and judgements after examining an individual communication.      
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      The method is also appropriate for studying statistical records from reports and related 

materials available on the websites of the UN Treaty Collection,
80

 in particular, the 

OHCHR,
81

 the DPI,
82

 and the NHRI Coordinating body.
83

 It yielded information on the 

number of countries which are States Parties to a given human rights treaty, such as the 

CRPD. It also made it possible to ascertain comparable statistics on processing time in 

considering numbers of submitted State reports and individual communications, the number 

of cases among those submitted which are declared inadmissible and those which are 

accepted for consideration by the CRPD Committee, and the number and nature of individual 

communications to the CRPD Committee. In addition, it is designed to collect information on 

actual DPOs and NHRIs when discussing the CRPD monitoring mechanism. It is important to 

note here that I did not focus on statistical information; instead, I was more interested in 

collecting information not available elsewhere in a formally codified form in order to support 

my analysis.
84

  

      

1.5. Outline of the Thesis  

In this chapter I have discussed the relevant background information for the thesis and 

discussed the rationale of the thesis, my research questions, and my research methodology. 

The next eight chapters are organised as follows: 

     Chapter II deals with research sub-question (1) in order to ascertain how the concept of 

disability is understood in both disability discourse and disability legal discourse, with the 

main focus being on how this concept is understood in disability law.  

     Chapter III addresses research sub-question (2). It argues that both the concepts of equality 

as sameness and equality as difference are fundamental ideological foundations for 
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establishing the human rights of persons with disabilities. These two concepts are both within 

the liberal tradition and can be used concurrently, though their level of application in the 

context of disability is different.  

     Chapter IV deals with research sub-question (3), ascertaining how discrimination is 

understood, including the ideological foundations of the definitions of different types of 

discrimination, and explains why the notion of discrimination is so important to the overall 

argument of the thesis and for promoting antidiscrimination ideology and legislation to 

protect persons with disabilities. The analysis of these first three chapters establishes a 

theoretical background showing the connections between disability, equality and 

discrimination, which then provides a basis for investigating how these concepts have been 

incorporated into the CRPD’s principles and provisions as its ideological framework.  

     Chapter V works on research sub-questions (4) and (5). It investigates the extent to which 

the CRPD incorporates the concepts of equality, discrimination and disability as its theoretical 

framework. A brief discussion on the semi-relational model known as the ethics of care, on 

which the CRPD is also based is included. It also discusses selected normative rules under the 

CRPD with regard to legal capacity, deinstitutionalisation, freedom from forced medical 

treatment, and accessibility. This normative analysis presents evidence that the CRPD 

theoretically and normatively possesses inherent merits and values for creating platforms for 

positive changes in advancing the human rights of persons with disabilities.  

     Chapter VI addresses research sub-question (6), discussing the roles and functions of the 

mechanism for monitoring the implementation of the CRPD, where this mechanism includes 

the CRPD Committee, DPOs and NHRIs. It argues that the monitoring mechanism is 

distinctive and effective in contributing to the protection of the human rights of persons with 

disabilities.   

     Chapter VII deals with research sub-question (7). By investigating State reports on the 

implementation of the CRPD and the CRPD Committee’s work on examining States reports, 
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it demonstrates how the CRPD’s principles and provisions are being implemented by the 

States Parties.  

     Chapter VIII works on research sub-question (8). It examines how the CRPD’s inherent 

merits and values have been transformed into quasi-judicial judgements by the CRPD 

Committee, by investigating its views on individual communications. The discussion in 

Chapters VII and VIII assists in evaluating whether the CRPD succeeds, in practice, in 

protecting the human rights of persons with disabilities. Most importantly, this analysis 

contributes to answering the central research question of whether the CRPD is designed to 

advance the human rights of persons with disabilities.  

     Finally, Chapter IX addresses the central question of the thesis by concluding whether the 

CRPD does actually advance the protection of human rights of persons with disabilities. 
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CHAPTER II: DISABILITY – FROM DISCOURSE TO NORMATIVE 

UNDERSTANDING 

 

2.1. Introductory Remarks 

In the discourse on disability, scholars generally agree, often from the viewpoint of 

philosophical and political considerations, that there should be a model, or theory, or 

whatever it might be named, for understanding disability. However, the core issue is that 

whatever the various resulting models or theories of disability look like, all remain divergent. 

Based on the reasons for their research, each school of thought offers a very different 

understanding of disability, while often refusing to acknowledge those of others.  

     This discourse on disability has in many ways greatly influenced legal developments on 

disability, especially regarding the understanding of disability from a biological viewpoint, on 

the one hand, and as a socially constructed concept, on the other. It must be investigated 

whether municipal and international laws reflect similar concerns on disability issues. 

     This chapter will ascertain how the concept of disability is understood in both disability 

discourse and disability legal discourse, with the main focus being on how the concept is 

understood in disability legislation. The analysis will establish a theoretical background on 

disability, which will then enable an investigation into how the concept of disability, together 

with those of equality and discrimination, has been incorporated into the CRPD’s principles 

and provisions as its ideological framework – something which will be discussed in Chapter 

V. This analysis will also serve as the contextual background for the discussion in Chapters 

VII and VIII, on the implementation of the CRPD. 

     The discussion in this chapter is divided into five sections. Section 2.1 introduces the 

issues of the chapter.  Section 2.2 discusses the three main models of disability, namely, the 

medical, social and minority rights models. Each of these uses different ways of 

understanding disability, and the discussion also extends to other ways of understanding 

disability. Section 2.3 discusses how disability has been made into a human rights issue, and 
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offers an analysis of the human rights approach to disability. This discussion will help 

establish a background context for Sub-section 2.4.2 dealing with disability in international 

human rights law. 

     Section 2.4 discusses how disability is defined under municipal law, relating the discussion 

to the three models of disability discussed in Section 2.2. The section will also discuss how 

disability has been incorporated into legally binding international human rights treaties, and 

will sketch the development of legally non-binding international human rights law on 

disability chronologically, and in relation to the different models of and approach to 

disability. This discussion will enable me to make a determination regarding my preferred 

model of disability, and this in turn will assist me in analysing how the CRPD uses the 

concept of disability. This will be the focus of Chapter V, so the present section will serve to 

provide the necessary theoretical context for Chapter V. Section 2.5 will draw some 

conclusions for the chapter, in particular, that a selective combination of the medical, social, 

and minority civil rights models, along with a human rights-based approach, is the preferred 

model for dealing with the issue of disability.   

 

2.2. Understanding Disability  

In this section I will discuss the three main models of disability – the medical, social and 

minority rights models – which I name the biological condition, the social construction, and 

the socio-political construction, respectively. Each of these models uses different ways of 

understanding disability, and the discussion will also extend to some other ways of 

understanding disability. The section starts with a discussion of the concepts of impairment, 

disability, and handicap, in order to help establish the correct context for understanding 

disability.  
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2.2.1. Crucial Terminology 

The three terms – impairment, disability and handicap – have been used at various times to 

refer to persons with some form of bodily difference. In1980 the World Health Organization 

(WHO) pointed out a causal link between these terms in its publication, International 

Classification of Impairments, Disabilities and Handicaps (ICIDH).
85

 According to this 

publication, the order of these terms should be exact: impairment, disability and then 

handicap.
86

 Impairment, as the first term in this causal link order, refers to an exclusively 

biological condition of an individual such as deafness, blindness, or immobility resulting from 

polio.
87

 Disability is an unavoidable consequence of being impaired.
88

 Handicap is a 

disadvantage resulting from having an impairment or disability (or both), and an individual 

with this disadvantage could fail to meet the expectations or norms established by able-bodied 

members of the group or society to which that individual belongs.
89

 

     This way of understanding these terms has long been criticised for exclusively focusing on 

the individual functional limitations, and stressing that disability is an individual problem, 

while ignoring any social and structural factors as possible causes of the disability.
90

 This 

leads to medical and administrative solutions to cure or rehabilitate persons with disabilities,
91

 

instead of supporting them to integrate into all aspects of life. 

     Mindful of that limitation, the WHO’s later document, International Classification of 

Functioning, Disability and Health (ICF) of 2001,
92

 views disability as a phenomenon arising 
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from a complex interaction of body functions, structures and activities, and participation, as 

well as environmental and personal factors, yet it still classifies disability under health-related 

domains.
93

 The ICF abandons the term ‘handicap’ and declares that it has moved away from 

considering disability as a consequence of disease.
94

 It also claims to use a combination 

approach, by considering disability to be a result of both biological functional limitations and 

social and structural factors.
95

  

     There are a number of difficulties with this combination approach. Generally, the ICF 

stresses external factors that create disabilities, and also stresses the participation of persons 

with disabilities in society. However, it is apparent that it fails to draw a connection between 

impairment and participation, and its leaves open the possibility that various factors such as 

bodily functions or contextual considerations might be the possible causes of social 

exclusion.
96 

The fundamental problem of the ICF’s definition of disability is that it considers 

persons without disabilities as the standard and persons with disabilities as a deviation from 

this normative standard.
97

 The root cause of this problem is that the WHO is in every aspect a 

medical organisation; it is therefore not surprising that its definitions of disability are 

medically oriented and focused on individual impairment. 

     From the perspective of persons with disabilities themselves, Disabled Peoples’ 

International (the DPI),
98

 along with many other major international non-governmental 

organisations (NGOs), has traditionally recommended that its member organisations 

temporarily utilise the ICF’s definition until they can work out a commonly agreed definition 

of disability,
99

 while noting the ICF definition’s contentious medical aspects. 

     There has therefore been no development of an agreed definition of disability. Even if 

there was a common definition, such a definition could only explain the status of having a 
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disability, not the nature of the disability. Because of this limitation, the terminology of a 

model of disability has been used. A model is used to clarify and organise a set of practices 

and tools for testing or deconstructing theories.
100

 A model is always based on multiple 

theories and refers to the function and structure of a phenomenon.
101

 In the disability 

discourse, a model of disability refers to a particular ideological and theoretical construction, 

which seeks to explain the disability phenomenon and then inform any policies, legislation 

and affirmative action in dealing with disability. Against this background, I will now move on 

to discussing different models of disability. 

 

2.2.2. Models of Disability 

2.2.2.1. Disability as a Biological Condition – the Medical Model of Disability 

The medical model of disability views disability as a problem or an illness that needs to be 

solved or cured, where the focus is on individual functional limitation. This model emphasises 

three elements, (i) that a disability is to be cured, (ii) that there should be compensation for a 

disability that cannot be cured, and (iii) that preventive methods should be made available to 

wipe out the disability, e.g., prenatal screening and selective abortion.
102

 From this reading, it 

is clear that the medical model of disability insists that disability is a biological condition, and 

disability is intrinsically harmful,
103

 wrong, and miserable.
104

   

     This understanding of the medical model of disability originates from the Utilitarian 

school of thought and from deviance theory. Utilitarians believe in maximising happiness by 

making the most use of available but scarce resources. This is in order to make the correct 

choice in a situation where the interests of other people have been considered, thus ensuring 

equal consideration of interests. This approach will be discussed in more detail in sub-

subsection 3.2.1.3 of Chapter III on equality.  
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     Utilitarians classify disability into four categories, namely, mere, simple, problematic and 

tragic disabilities.
105

 A mere disability manifests in the form of a lack of capacity for doing 

the things that persons without disabilities are perfectly capable of doing, while not 

preventing persons with such a disability from enjoying happiness.
106

 A simple disability is a 

state of blindness and deafness and/or mental retardation which prevents a person with such a 

disability from enjoying happiness.
107

 However, both of the above two types of disability can 

be cured. The third type – problematic disability – is one that cannot be cured, and ‘robs the 

disabled individuals of some happiness that is available to people without problematic 

disabilities’, but which can be compensated for.
108

 Finally, a tragic disability is the most 

severe, so severe that no medical cure or compensation can currently offer a solution. It is 

therefore contended that persons with a tragic disability have a life not worth living, because 

they don’t have any chance of experiencing ‘positive happiness’.
109

 Because of this, 

utilitarians conclude that it is not worth allocating scarce resources to persons with tragic 

disabilities.
110

 Their solution is ‘physician assisted suicide and euthanasia’.
111

  

     Utilitarians are of the view that disability should be eradicated and that a population with 

disabilities should be downsized either by avoidance of conception or by prenatal 

screening.
112

 They argue for a super race (as in Nazi ideology) because, according to them, 

only healthy foetuses deserve to be born. Unhealthy foetuses, or those at risk of a disease in 

the future because of their genetic makeup, should be removed from the population.
113

 If 

born, they would create new life through procreation, thus resulting in another miserable 

circle of life passing to the next generation.
 114

 Utilitarians further argue that even though new 

treatment methods could conceivably be invented to cure disability, it is better to eradicate 
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diseases and disability by prenatal screening,
115

 because doing so also eradicates a population 

deemed bad for society,
116

 and could create a disability-free society with less poverty and 

greater longevity.
117

  

     That this view is problematic is, I believe, an understatement. Apart from its Nazi-like 

undertones, this way of promoting the existence of healthy foetuses cannot guarantee a 

disability-free world, since those not born with disabilities can acquire disability at any time 

of their life as result of accidents, nutrition-related causes or the attitudes and behaviour of 

other human beings. 

     The second source of the medical model of disability is deviance theory. Deviance theory 

is a tool used to understand human actions and behaviour considered socially unacceptable by 

the standard norms of the majority in a given group.
118

 Deviance theory can be used to assess 

any behaviour, attributes, or conditions that evoke a collective negative response from a 

majority group.
119

 Generally, the theory refers to two types of deviation, one described as 

demographic deviation and the other as biological deviation. Demographic deviance concerns 

differences based on age, sex, national origin, economic class, education and religious or 

other grounds.
120

 Biological deviance is far more complicated, being based on natural or 

biological differences between human beings such as skin colour, height, and body shape. 
121

  

     In the disability context, deviance theory considers disability as a deviation (sometimes 

referred to as a ‘negative difference’) from physical features of the able-bodied majority in a 

society.
122

 In addition, deviance theory classifies disability as a biological deviance resulting 

in physical impairments. Those physical impairments may stem from a disease or injury 

which damages the biological structure and causes loss or immobilisation of a part of the 
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body, or causes sensory defects such as loss of hearing ability or vision.
123

 Because of such 

physical impairments, persons with disabilities may invoke a collective negative response 

from society, in which they are subjected to stereotyping and their disability is stigmatised.
124

 

The stigmatised persons are considered inhuman, inferior, sick-minded, untrustworthy and 

harmful to able-bodied persons.
125

 There is a presumption that persons with disabilities should 

be ashamed of themselves, encouraging them to self-hatred and self-derogation, and to blame 

themselves for being disabled.
126

 

     From the above discussion it is obvious that utilitarian thought concentrates on the 

biological conditions which create disability while the deviance theory is used more as an 

excuse, explaining the negative treatment of society toward persons with disabilities. Both of 

these understandings of the medical model of disability have a number of problems. Thus the 

medical model considers persons with disabilities incapable of performing certain social 

functions because of their medical conditions, which reduce or impair various life 

activities.
127

 Medical interventions such as rehabilitation services provided by health 

professionals are offered as the answer. Children with disabilities receive segregated or 

special education instead of mainstream education. Persons of working age with disabilities 

receive disability welfare benefits rather than gainful employment. They are in effect being 

institutionalised rather than being given the chance to decide how to lead their lives. By 

extension, persons with disabilities are wrongfully deprived of their self-autonomy to lead 

their own lives, and of the right to assert their inherent human rights and freedoms on an equal 

basis with persons without disabilities. Persons with disabilities, therefore, are systemically 

excluded from the society.     

    These understandings and explanations of disability have changed over recent years due to 

significant developments in disability discourse, especially in the 1990s. These developments 
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advocated a shift from understanding disability as a biological condition to understanding it as 

a socially constructed concept, as will be discussed in the following subsections. 

 

2.2.2.2. Disability as a Social Construction – the Social Model of Disability 

In contrast to the medical model, the social model of disability maintains that it is society 

itself rather than individual functional limitations that plays the central role in creating 

disability, through its oppressive and discriminating social and institutional arrangements.
128

. 

More specifically, it is the inaccessibility of facilities, and discriminatory social services, that 

bar persons with disabilities from general education, employment, public places, healthcare 

services, etc. In addition, it claims that it is attitudinal stigma and stereotyping that exclude 

persons with disabilities from integrating into the society. The social model of disability 

therefore stresses that it is society that needs to be ‘fixed’ rather than persons with 

impairments. This ‘fixing’ can be done through creating accessible facilities and social 

services and changing social attitudes toward persons with disabilities. 

      It is necessary to point out that the social model of disability contains several important 

elements.
129

 It distinguishes between the impairments that people have, and any disability 

resulting from the social oppression they experience.
130

 It stresses that personal functional 

impairment does not create disability, only society does.
131

 It further stresses that disability 

has ‘nothing to do with the body’ and that ‘impairment is in fact nothing less than a 

description of the physical body’.
132

 Moreover, it claims that persons with disabilities are 

oppressed by the society in which they live.
133

 Hence persons with disabilities are an 

oppressed group, especially because of marginalisation and cultural imperialism.
134
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      Because persons with disabilities are an oppressed group, it is worth considering the terms 

‘oppression’ and ‘oppressed group’ as they function within the scope of this thesis. The 

contemporary term ‘oppression’ should be understood as a structural concept,
135

 in addition to 

its traditional meaning as referring to the cruel exercise of power by a ruling group over the 

rest of the population.
136

 Oppression is a structural concept when it refers to systematic 

disadvantages, inequalities and injustices that some groups of people suffer in a society as a 

result of the deep-rooted discriminatory norms and practices imposed by economic, political, 

and cultural institutions and other players.
137

 Structural oppression is not necessarily a result 

of any cruelty or choices or policies applied by ruling groups. It therefore cannot be 

eliminated simply by the removal of the ruling group.
138

 Oppression can be understood in 

terms of exploitation, marginalisation, powerlessness, cultural imperialism, and violence.
139

 

Accordingly, any group of people which suffers from any of these five forms of oppression is 

considered an oppressed group.
140

 In other words, an oppressed group is one whose members 

suffer systematic disadvantage and injustice in this structural sense.  

     Returning to the discussion of the social model of disability, it is claimed that this model 

represents a paradigm shift in the study of disability. There is a shift from a medical model 

which considers persons with disabilities to be a target group of charity, and one in need of 

rehabilitation in order to adapt within society so that they can be considered persons – people 

who, although possessing disabilities, count as equal members of the society. It has also been 

used as a political strategy in guiding persons with disabilities to advocate and demand that 

social and structural barriers are removed by legislative, administrative and other measures. 

Specifically, such strategies can include the promotion of positive attitudes and perceptions 

towards persons with disabilities, including the provision of reasonable accommodation. This 

strategy of change also includes amendments to and/or the abolition of existing legislation 

that constitute discrimination against persons with disabilities.  
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     This model has, however, been criticised for many reasons. First and foremost, the social 

model has been criticised for completely rejecting individual impairment and in blaming 

society for creating disability. The rationale for this criticism is that personal impairment and 

society together create disability.
141

 It is argued that impairment is an ‘unavoidable ordeal of 

human beings’, and that people are all temporarily able-bodied, acquiring impairment at some 

point in their lives.
142

 In addition, this criticism questions whether, if all the barriers to 

transport, housing, education, employment or politics created by society were someday 

removed, there would be no disability, and impairment would only be the concern of those 

individuals with an impairment.
143

 The answer is negative; hence the effort of trying to break 

the definitional link between impairment and disability is a fundamental flaw.
144

  

     Another criticism of this model is that it makes a very clear-cut distinction between 

impairment and disability. Some of the drawbacks of this separation of impairment and 

disability are that, eventually, if the social model continued to utterly ignore impairment of 

the body, there would be a risk of leaving the impaired body entirely in the hands of the 

medical interpretation,
145

 when the medical interpretation of disability is in fact a taboo 

subject under the social model of disability. Moreover, because of this way of disassociating 

impairment and disability, there would be no basis for identifying discrimination on the 

grounds of disability.
146

         

     A further criticism is that this social model completely silences the personal experience of 

pain and limitation.
147

 Activists with disabilities would only be able to voice the pain and 

sufferings they experience as a result of their personal impairments behind closed doors.
148

 

They have broken their silence only since their organisations have increasingly criticised the 
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medical model, allowing them publicly to recount their personal experiences of being 

discriminated against and stigmatised.
149

      

    The social model is additionally criticised for only reflecting the ideology of a small group 

of eager and healthy activists with disabilities.
 150

 The disability community itself is in fact not 

inclusive.  Persons with disabilities are introspective, and it is difficult for those without 

disabilities to join the disability community. Persons with disabilities tend not to form groups 

across different types of disability but will form groups comprised only of persons with their 

type of disability. For example, persons with visual impairments will have their group of blind 

persons, but not include persons with other types of disability. Furthermore, disability identity 

is in fact a matter of personal choice. Some who have disabilities choose to identify 

themselves simply as such, while others do not want to affiliate with those with impairments 

because socialising with those others makes them feel uncomfortable. It is therefore doubtful 

whether the social model of disability represents the viewpoint of, or is known to and derives 

support from, all persons with disabilities.
151

 

     Proponents of the social model have been criticised for wholeheartedly endorsing the 

social model without properly testing its conceptual aspects.
152

 The social model presents an 

over-simplified version of disability in terms of which disability results only from social 

barriers – a model according to which the restrictions of activity that persons with 

impairments face are solely the creation of society and in no part the creation of the persons 

with impairments themselves.  

     In response to this criticism, Mike Oliver, one of the prominent pioneers of this model, has 

counter-argued that the social model reflects the collective experience of disablement, and 

that the social model is not a theory.
153

 Instead it is a practical tool which can help bring real 
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change to the lives of persons with disabilities if properly implemented.
154

 He further 

contends that instead of spending too much time discussing what the social model really looks 

like, the model should be put into practice to create social and political change that improves 

the social status of persons with disabilities.
155

 With regard to the criticism that the model 

separates impairment and disability, Oliver has argued that due to the widely varying forms of 

bodily functional limitation, it is much more difficult to collectivise experiences of 

impairment than to synthesise the experience of disability.
156

 He argues that the life 

experience of being impaired has guided persons with disabilities, while ‘single impairment 

organisations have failed to provide an adequate basis for collective self-organisation amongst 

disabled people in the past’.
157

      

     Introduced in the 1970s in the UK by activists with disabilities, the social model of 

disability has become the ideological foundation for the UK disability movement as well as 

for those in other parts of the world, except the US. This is because in the US there is a 

preferred model known as the minority civil rights model of disability. This will be discussed 

in the next sub-subsection. 

 

2.2.2.3. Disability as a Socio-Political Construction – the Minority Civil Rights Model of 

Disability 

Introduced in the US in the late 1960s, the minority civil rights model of disability was 

considered a paradigm shift from understanding disability as a biological condition to seeing 

it as a socio-political construction. In order to understand this model, it is important to 

understand which group it is that is deemed a minority. A ‘minority’ refers to any group 

smaller than half of the population of a society, hence acquiring subordinate status due to 

history and cultural differences.
158

 Their share of the primary social goods is restricted and 

they are not considered to be members of the society by the majority, according to its 
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standards.
159

 Because of this restriction and exclusion, the minority becomes a very close 

group and usually adopts a confrontational attitude while interacting with other groups.
160

 It is 

obvious that the term ‘minority’ in this sense refers to power relationships between or among 

groups.
161

 This power relationship relates to the control over economic, political, and social 

domains by the majority, and words such as ‘exploitation’, ‘domination’, ‘oppression’ and 

‘discrimination’ are used when it comes to the treatment of the minority by the majority with 

regard to these three domains.
162

 Accordingly, any group of people that suffers from ill 

treatment can be classified as a minority group.
163

 Persons with disabilities frequently suffer 

inhumane and degrading treatment; hence they are a minority group.
164

 

     The minority civil rights model of disability views disability as the result of both social 

and political construction.
165

 Social construction in this sense is shaped by external factors, 

including built environments, cultural attitudes and social behaviours, while political 

construction is made up of institutional rules and procedures, and the practices of private 

entities and public organisations.
166

 The socio-political model recognises the existence of 

biological differences, but locates the meaning of these differences, and the individual’s 

experience of these differences, in society’s stigmatising attitudes and biased structures rather 

than in the individual with biological differences.
167

 In other words, the minority civil rights 

model of disability holds that it is the society’s prejudice and stereotypes have created 

disability, because society systematically disadvantages or disables persons with disabilities 

by stigmatising their impairment.
168

 Most significantly, the socio-political model does not 
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seek to cure the individual functional differences through medical treatment, rehabilitation, or 

adaptation.
169

 Instead, it seeks to transform stigmatising attitudes, biased social structures, and 

inaccessible built environments so as to accommodate the differences of persons with 

disabilities.
170

      

     This model considers that persons with disabilities experience disability because they are 

members of an oppressed minority group subject to unfair discrimination,
171

 resulting in their 

being denied equal rights on the ground of disability, while their economic, political, and 

social opportunities are hindered by discriminatory external factors and the institutional rules, 

procedures and practices of private and public organisations, rather than by their personal 

impairments.
172

 This minority civil rights model therefore seeks to protect the civil rights to 

political, economic, and social participation of persons with disabilities by eliminating unfair 

discrimination through awareness raising, advocacy and legal measures.
173

  

     In comparison with the social model of disability, the minority group model does not reject 

personal impairment, and it holds a view that personal impairment, along with social and 

political factors, to some extent contributes to creating disability. In addition, it does not 

separate the impairments that people have from disabilities resulting from the social 

oppression they experience. 

     Supporters of this model argue that this new understanding of disability contributes to 

redefining disability in a positive way in comparison to all other models.
174

 However, critics 

contend that this model is flawed at the very outset in terms of its ideological foundation 

because it is exclusively based on formal equality, or equality as sameness, treating like 

persons alike and aiming at equal result rather that equal opportunity.
175

 In terms of legislative 
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application, critics further contend that this model does not clearly assist in defining what 

constitutes a person with disability and what discriminatory treatment is.
176

      

     The minority civil rights model of disability, together with the medical and social models 

of disability, is now considered to be one of the three main and most widely known models of 

disability. Yet there remain other ways of understanding disability, which I will discuss in the 

next subsection.  

 

2.2.3. Disability as Something Other Than the Above Conceptions of Disability   

The medical, social models and minority group models of disability are the more common 

ways of conceptualising disability, but not everybody agrees with these three models and 

some scholars have offered alternative definitions of disability. These alternatives include a 

theory of practical wisdom, a theory of enhancement, a resistance theory of disability, and a 

bio-social model of disability. The following discussion will help introduce these alternatives 

but will also argue that these alternatives are either too radical or in some other way 

unsuitable, and that the three main models are rightly viewed as the standard ways of 

understanding disability. 

     The first alternative is a theory of practical wisdom. This theory emphasises individual 

choice in how people respond to their own disabilities based on their individual 

circumstances.
177

 Specifically, it advocates a response to disability based on a person’s self-

determination, internal strength, resilience, and strong will to overcome their disability, 

knowing that only he himself or she herself can change the course of being disabled.
178

 

Further factors are the feelings of self-pity, anger and despair that arise when a person with a 

disability reacts to his/her own disability.
179

 The thought behind this theory is that the debate 

over whether disability is a biological condition or a social construction does not make sense 

in the context of individual flourishing because a biological condition or social construction is 
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not the primary indication of whether an individual is disabled.
180

 Flourishing refers to a 

person’s circumstances – to whether they are living well or poorly.
181

 Judging whether an 

individual with disability is flourishing must be determined on a case by case basis.
182

 An 

individual with a disability can be flourishing using his or her practical wisdom to decide how 

to lead their life, such as being positive, resilient and strong-willed instead of complaining 

about their disability and blaming somebody else for it.
183

 According to this theory, whether 

someone is disabled or not is for person with the disability to decide for themselves. I 

disagree, and argue that the suggestion that the ultimate choice as to how to respond to a 

disability is a matter of personal decision fails to take into account how external factors – how 

society is built, how it advantages able-bodied persons, and how it views disability – 

profoundly affect persons with disabilities. Indeed, external factors such as inaccessible built 

environments contribute to creating disability. This theory is a backward step and shares some 

aspects of the medical model of disability, in particular, that persons with disabilities are 

themselves responsible for being disabled.  

     A second approach is a theory of enhancement.  This theory considers disability as a 

disease and defines it as a physical or mental condition of harm that any rational person would 

choose to avoid.
184

 The theory contends that people in this physical or mental condition of 

harm are worse off than they could have been, and that if they were relieved of the disability 

they would necessarily be better off.
185

 The view therefore advocates that everything possible 

should be done to get rid of their disability – a process called enhancement. Enhancement in 

this sense refers to anything that ‘makes a change or a difference for the better’.
186

 It also 

considers that everybody has an obligation to do what they can to raise those with a disability 

to the level of someone with a normal healthy life.
187

 It should be emphasised that the theory 
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of enhancement is radical and has a lot in common with the extreme version of the medical 

model of disability, i.e., it views disability as something shameful and sees disability as 

something that must be cured.            

     The third alternative approach is the resistance theory of disability. This theory attempts by 

analysis to identify an element of resistance in other theories and perspectives on disability. 

According to the resistance theory, this element of resistance is rarely explicitly expressed by 

the authors of alternative theories.
188

 The main characteristic of this theory is that it is 

contextually flexible and comparative,
189

 while at the same time being both predictable and 

unpredictable.
190

 The resistance theory is validated by ‘norms of behaviour, perceptions of 

oppression, available cultural options, and legal and political climates’ that differ from one 

scenario to the other.
191

 In the disability context, this theory allows disability studies to 

acknowledge the importance of all forms of both individual and collective resistance by both 

scholars and persons with disabilities.
192

 Specifically, the form of this resistance includes 

resistance to the social oppression suffered by persons with disabilities; thus it interprets the 

struggle of persons with disabilities to the social oppression as a form of resistance.
193

 This 

includes resistance to the extreme aspects of the medical model of disability, as well as the 

extreme aspects of the social model, such as the complete rejection of impairment and 

insistence on blaming society for creating disability.
194

 The weakness of this resistance model 

is that it leaves several questions unanswered regarding the way it is conceived in different 

contexts – in particular, the way it deals with problems facing persons with disabilities, and 

with ideological divergence in shaping an appropriate social model of disability, and more 

generally, how it is applied in practical reality.
195

 

     A more moderate alternative is a pluralist approach – a combination of the medical and 

social models of disability. Many scholars have called for a more substantial account of 
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impairment to be incorporated in developing a model of disability.
196

 Instead of claiming that 

disability is entirely socially constructed and amounts to a form of social oppression, as 

suggested by the social model, this view sees disability as caused both by personal 

impairment and social exclusion and discrimination.
197

 In addition, it considers that social 

exclusion and discrimination are out of all proportion to the personal functional limitations to 

which they are a response, thus amounting to social oppression.
198

 This suggestion is a 

compromise, and to some extent helps to moderate the dichotomy between the medical and 

social models of disability. However, it does not give any further detail as to how these 

models are to be combined – whether they should simply be combined in all aspects or 

whether there should be a combination of selected positive aspects from each model. 

     These alternative conceptions of disability are only suggestions and have never become a 

model of disability, nor have they ever come to be known outside academic circles.  They 

have not been adopted in practice because they are either too radical, or otherwise unsuitable, 

or contain features which overlap with those of the three main models of disability, thus the 

three models remain the standard ways of understanding disability. Therefore, the conceptions 

of disability associated with the medical, social and socio-political models will be the 

conceptions that mainly feature in the discussion which follows, and they will be referred to 

by name so as to be clearly identified.  

     In the next section I will discuss disability from the human rights perspective, which, in 

contrast to these alternative ways of understanding disability, is widely known to, and 

positively viewed by, the international community as a means of dealing with disability 

issues. 
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2.3. Disability as a Human Rights Issue 

So far in this chapter I have only discussed disability from the philosophical and political 

perspectives. But in order to deal with disability issues, the philosophical and political 

conceptions of disability have to be translated into legal concepts. A prerequisite of making 

disability a legal concept is to acknowledge disability as a human rights issue, hence a subject 

for legal intervention. In this section I will therefore discuss how disability is to be made a 

human rights issue. This will be followed by an analysis of the human rights approach to 

disability.  

 

2.3.1. Disability as a Human Rights Issue 

At the national level, before the introduction of the social and minority civil rights models, in 

North America and most European countries, the issue of disability had been considered as a 

subject of law but dealt with in social security, welfare, or health guardianship legislation.
199

 

With the introduction and then development of these two models of disability, disability had 

been reclassified as a human rights issue.
200

 Accordingly, law reform processes, shifting from 

welfare law towards civil rights law have taken place worldwide in order to provide equal 

opportunities for persons with disabilities and eliminate segregation, institutionalisation and 

exclusion on the ground of disability.
201

 The US and Canada were the first countries to adopt 

comprehensive antidiscrimination laws such as the Americans with Disabilities Act in the 

1990s, followed by more than twenty countries.
202

 Disability rights movements at both 

national and international levels were major driving forces behind this legal development 

which had been considered as a landmark in the later recognition of human rights of persons 

with disabilities.
203

 

     At the international level, because of the lack of a legally binding instrument to protect the 

human right of persons with disabilities, the UN adopted a numbers of resolutions during the 
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1950s and 1970s primarily dealing with rehabilitation and prevention of disability, but not on 

a human rights perspective for persons with disabilities.
204

 During the 1908s and 1990s, the 

human rights feature in dealing with disability issues was more obvious, reflecting in the 

adoption of the World Programme of Action concerning Disabled Persons (WPA), and 

Standard Rules on the Equalization of Opportunities for Persons with Disabilities (Standard 

Rules).
205

 

     As a result, the notion that disability is a human rights issue has been finally confirmed, 

and that disability constitutes the fundamental elements for a right to be identified, including a 

rights-holder, a duty-bearer and full substance in the disability context, has been so obvious. 

This means that an individual with disabilities is a rights-holder, simply because a person with 

disabilities is a human being. As such, any person with a disability is entitled to all the 

classical liberty rights and fundamental freedoms on an equal basis with others. A correlative 

duty-bearer of this right-holder is a state that holds responsibilities for respecting these rights 

and freedoms, i.e., refraining from interference with an individual’s possession of these rights 

and freedoms. This state is also responsible for protecting individuals from interference with 

and violation of these rights and freedoms by a third party, especially on the basis of a 

disability, and for fulfilling its obligations with regard to economic, social and cultural rights, 

which include provision of reasonable accommodation. In terms of the substance of the rights 

and freedoms, these are all well prescribed in the core international human right instruments, 

which all imply that persons with disabilities are already included under the words ‘other 

status’.  

     It is important to note that the human rights of persons with disabilities are sometimes 

referred to as group or collective rights. Indeed, such rights do have a collective dimension, as 

many individuals simultaneously possess disabilities. It is worth pointing out that the rights of 

persons with disabilities encompass some additional elements that go beyond traditional 

rights, such as accessibility and living in a community, but it remains very clear that these are 
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for the enjoyment of every individual with a disability. Therefore, the human rights of persons 

with disabilities are individual human rights, which include some new collective dimension, 

to be discussed in Chapter V on the CRPD.
206

 

 

2.3.2. The Human Rights-based Approach to Disability 

Since disability is confirmed as a human right issue, a human rights-based approach has to be 

applied to disability issues. The United Nations has described the human rights-based 

approach as ‘a conceptual framework for the process of human development that is 

normatively based on international human rights standards and operationally directed to 

promoting and protecting human rights’.
207

 International human rights standards in this sense 

refer to the United Nations’ international human rights treaties, which include fundamental 

principles of universality and inalienability, indivisibility, interdependence and 

interrelatedness, equality and non-discrimination, participation and inclusion, and 

accountability and the rule of law.
208

  

     The human rights-based approach encompasses several important aspects. Conceptually, it 

‘seeks to analyse inequalities which lie at the heart of development problems and redress 

discriminatory practices and unjust distributions of power that impede development 

progress’.
209

 For practical implementation of human rights, it identifies people as rights-

holders and their entitlements, and designates states as corresponding duty-bearers along with 

their obligations.
210

 In addition, it places individuals as the subject of its ultimate protection, 

especially those from disadvantaged groups, and views them as central to all decisions 

affecting them.
211

 The human rights-based approach ‘works towards strengthening the 

capacities of rights-holders to make their claims and of duty-bearers to meet their 
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obligations’,
212

 through facilitating participation of the general public and especially 

disadvantaged population into policy and legislative development processes.
213

 It locates the 

main problem outside the person and in the society.
214

 Last but not least, the human rights-

based approach assists in monitoring States in fulfilling their treaty obligations through public 

and independent assessments.
215

  

     In the disability context, the human rights-based approach claims persons with disabilities 

as rights-holders and subjects of international human rights law on an equal basis with 

persons without disabilities.
216

 It recognises disability as a part of human diversity,
217

 as well 

as the diversity among persons with disabilities.
  218

 In addition, it places responsibility on 

societies and governments for ensuring that political, legal, social, and physical environments 

support the realisation of the human rights of persons with disabilities. Any limitations 

imposed on persons with disabilities by the social and physical environment are regarded as 

violations of their basic human rights. For example, failure to provide reasonable 

accommodation for persons with disabilities will be deemed discrimination against them.
219

 

Moreover, the human rights-based approach works to empower persons with disabilities with 

the right to claim their human rights on an equal basis with others and to monitor the 

fulfilment of State commitment to tackle inequality and discrimination against persons with 

disabilities. 

     However, this approach does show limitations in the disability context partly because it is 

based on international human rights standards. The first limitation is that the rights of persons 

with disabilities can be neglected, because under all previous international human right 

treaties, disability falls under the label ‘other status’. Secondly, under general human rights 

treaties such as the ICCPR and ICESCR, there is a lack of responsiveness by States and civil 

                                                           
212

 Ibid 15–6. 
213

 Ibid 17. 
214

 Gerard Quinn and Theresia Degener, 'The Moral Authority for Change: Human Rights Values and the Worldwide Process 
of Disability Reform' in Gerard Quinn et al (eds), Human Rights and Disability: The Current Use and Future Potential of 
United Nations Human Rights Instruments in the Context of Disability (United Nations, New York and Geneva, 2002) 13, 14. 
215

 Quinn and Degener, above n 214, 18. 
216

 Lord et al, above n 4, 19; Landmine Survivors Network, 'A Human Rights-Based Approach to Disability — The Legal 
Framework for Survivor Assistance in 24 States Parties' (Study, Landmine Survivors Network, 2007), 6. 
217

 CRPD Preamble para (c). 
218

 Ibid Preamble para (i).  
219

 Ibid art 2. 



45 
 

society to the different forms disability can take,
220

 because those conventions are formulated 

in terms of formal equality or equality as sameness.
221

 

     But the human rights-based approach, despite its weakness, surpasses the social model of 

disability, which only focuses on removing the barriers that prevent persons with disabilities 

from enjoying their human rights, by changing the structural discrimination that puts persons 

with disabilities into disadvantaged situations. In this thesis, therefore, this approach has been 

selected as a conceptual tool for reconciling the divergences between the medical and social 

models of disability and helping persons with disabilities to realise their human rights.  

    Following this analysis of the various models of disability, I now examine legislation. 

  

2.4. Disability in Law  

Disability discourse has greatly influenced legal developments in many ways, especially the 

transition from understanding disability as a biological condition to seeing it as a socially 

constructed concept. In countries using disability as a biological condition in their disability 

law, their definitions of disabilities consider persons with disabilities as a target of help and 

charity. In countries using disability as a socially constructed concept, their definitions of 

disabilities consider persons with disabilities as full citizens entitled to the protection of their 

human rights. Having settled on a definition of disability, and the confirmation of disability as 

a human right issue, my next step is to investigate whether municipal and international laws 

reflect similar concerns regarding disability issues. 

     In Subsection 2.4.1 I will identify how disability is defined under municipal legislation in 

relation to the three main models of disability. Here I am referring specifically to national 

disability legislation in Germany, Australia and the US with regard to the background and the 

model of disability that each definition represents. This will assist in establishing a clear 

understanding of how disability is defined under municipal law in relation to the three main 

models of disability. In Subsection 2.4.2, I will discuss how international disability rights law 
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is developed. This will help establish a clear understanding of the development of 

international disability law with regard to different models of disability in different periods of 

development, and identify a preferred model of disability in international human rights law 

for dealing with disability. This will form the basis for the comprehensive analysis of 

disability under the CRPD in Chapter V.  

 

2.4.1. Disability in Municipal Law 

In this subsection I will discuss how disability is defined under municipal law in relation to 

the three main models of disability. This will be undertaken by analysing the definitions of 

disability in the national disability laws of Germany, Australia and the US. These acts are 

three of the very first national disability laws, serving as role models for other countries and, 

most importantly, representing the understanding of the models of disability as discussed in 

Subsection 2.2.2 of this chapter.  

 

2.4.1.1. German Disability Law and the Medical Model of Disability  

Germany has been chosen for this analysis because it is one of the welfare states in Europe
222

 

that views disability according to a caring model rather than a social model, and because its 

definition of disability represents a typical medical model of disability.      

     According to German disability law, a disability is understood as a biological condition 

with individual functional limitations, such as limits on physical functions, mental capacities 

or psychological health.
223

 Furthermore, German disability law does not mention any external 

factors that create disability, nor does it place any responsibility on the government or society 
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for removing all obstacles that prevent persons with disabilities from exercising their rights 

and freedoms and participating fully in society.
224

 

     Most disappointingly, Germany, as an industrialised country in every sense, considers 

disability as a deviation from the standard functional conditions of the able-bodied.
225

 This 

deviation factor means that the definition returns to the WHO’s ICIDH, and deviation in this 

sense implies that social or external factors do not create disability.
226

 This deviation approach 

also means treating disability as a condition that inheres in the person rather than society.
227

 

As discussed in Sub-subsection 2.2.2.1 on the medical model of disability, viewing persons 

with disabilities as deviance brings to mind a collective negative response towards them, 

involving stigmatisation and stereotyping. Viewing disability as deviance contributes to the 

negative treatment of persons with disabilities by German society. It is therefore concluded 

that this definition clearly and emphatically represents the medical model of disability by 

focusing on the idea of disability as deviance.
228

 

 

2.4.1.2. The Australian Disability Discrimination Act and the Social Model of Disability 

The definition of disability in the Australian Disability Discrimination Act (AusDDA) was 

developed to assist Australia’s local governments to change their understanding of disability 

as a medical condition to that of a social construction.
229

 The following discussion is based on 

the latest complied version of the AusDDA as of July 2016.    

     The AusDDA’s definition of disability is very broad with regard to coverage, the time 

element of disability, and the avoidance of separating the ideas of impairment and disability.
 

230
  In terms of coverage, the AusDDA incorporates a wide range of target populations, 
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including those who are not traditionally considered as persons with a disability – for example 

persons with HIV/AIDS – by prescribing that those with ‘the presence in the body of 

organisms causing disease or illness’ should be included.
231

 With respect to the time element 

of disability, the definition includes past, present, future or imputed disability.
232

 With this 

wording, the definition does not require any assessment of when the disability develops, but 

instead it focuses on whether a person has been discriminated against on the basis of their 

actual or perceived disability.
233

 In terms of the non-separation of impairment and disability, 

the underlying implication of this is that people should not be excluded from the protection of 

the AusDDA due to a dispute about the nature of their impairment.
234

 This non-separation 

further empowers people with disabilities because they do not have to prove that they have 

biological differences when they assert their equality rights.
235

     

     The AusDDA definition is said to embrace the social model of disability because it views 

disability as the result of the interaction between a person with an impairment and their 

environment.
236

 This is despite the fact that the definition encompasses the medical meaning 

of terms such as ‘mental’, ‘physical’, ‘emotional’, ‘disease’, ‘illness’, ‘learning difficulties’, 

and ‘total (or partial) loss of a bodily function’. It has been contended that an impairment-

related definition of disability need not be one reflecting the medical model of disability, 
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because ‘disability-based discrimination always connects to a present, past, future or assumed 

impairment’.
237

 The AusDDA definition includes present, past, future or assumed impairment, 

so on this reasoning it does not reflect the medical model of disability.  

     However, it is contended that the AusDDA definition employs both the medical and social 

models of disability, with greater support for the social construction of disability which 

conceives disability as the result of the interaction between the person with the impairment 

and their environment.
238

  

     I however suggest that the definition is strongly inclined to view disability as a biological 

condition, with its focus on the medical meaning of terms, as described above, and with its 

use of phrases such as ‘loss or malfunction of the body’. It furthermore takes persons without 

disabilities as the norm and standard in relation to which persons with disabilities are 

contrasted.
239

 And again, like the medical model, the definition does not separate impairment 

and disability in the way the social model of disability does. Hence I conclude that the 

definition does not entirely reflect the social model of disability. 

 

2.4.1.3. The Americans with Disabilities Act and the Minority Civil Rights Model of 

Disability 

The Americans with Disabilities Act (USADA) was enacted as result of advocacy by US 

disability rights activists to ensure that persons with disabilities are treated as full citizens, and 

hence entitled to participate equally in society, including the right to work, instead of being 

treated as a target group of help and charity and being exempted from the obligation to 

work.
240

 For them, the USADA represented a symbolic victory for application of both the 

social model of disability and civil rights protection for people with disabilities.
241

 The 

USADA, with requirements of antidiscrimination and reasonable accommodation for people 

with disabilities, broadly applies to all aspects of life including public and private 
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employment, government operations, and the sale of retail goods and services. I will examine 

how much the USADA’s definition of disability reflects the minority civil rights model of 

disability, as discussed. 

     The USADA’s definition of disability is very broad with respect to coverage.
242

 This 

definition offers protection for a wide range of target populations, including those who 

currently have impairments, those who once had them by record, and those who are perceived 

as having them by being regarded as persons with a disability.
243

 In other words, the USADA, 
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unlike other US civil rights laws that explicitly protect individual from discrimination based 

on a prohibited class, extends its protection to those with a past, present, or perceived physical 

or mental impairment who may invoke it.
244

 A past, present, or perceived physical or mental 

impairment in this sense should be the one that ‘substantially limits one or more major life 

activities’.
245

 Major life activities include physical body movements such as walking, or 

eating, and bodily function such as digestion.
246

 The actual disability is clearly defined in the 

subsections (1)(A) and (1)(B).
247

 The perceived impairment ‘regarded as having such a 

disability’ is very broad because it focuses on the limitations imposed by society’s treatment 

of impairments rather than the functional impairments themselves.
248

 A person who is treated 

unequally on the ground of his or her impairment as defined under the USADA is disabled. 

This regulation extents its protection to all persons with disabilities not just those who are 

stigmatised by their impairments.
249

 

     This broad coverage of the USADA is a result of the amendment of the original version of 

the USADA of 1990, known as a corrective legislation, which sought to overturn the narrow 

interpretation of the definition of disability under the original version by the US Supreme 

Court in its three well-known judgements in 1999.
250

 These three cases are Sutton v United 

Airlines,
251

 Murphy v United Postal Service Inc.,
252

 and Albertson's, Inc. v Kirkingburg.
253

 

Specifically, in these three judgements, the Court held that people who successfully mitigate 

the functional limitations that caused their impairments through the use of medication, 

prosthetics, hearing aids, auxiliary devices, diet and exercise, or any other treatment, were not 

‘disabled’ under the USADA.
254

 It was sarcastically commented that according to these 
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judgements, the better a person could manage his or her impairment condition, the less likely 

that person would be protected from discrimination.
255

 

     More specifically, in Sutton v United Airlines, twin sisters had very severe short-sighted 

condition, but with corrective measures of eyeglasses, both could function identically to 

individuals without similar impairments.
256

 They applied for a job as commercial airline pilots 

at United Airlines, but were rejected because they did not meet the minimum vision 

requirement.
257

 In this case, the Court held that the twin sisters, who didn’t claim they had 

actual disability under subsection (1)(A) or (1)(B) or perceived disability under subsection 

(1)(C) of the original USADA, were not disabled because they could mitigate the impact of 

their visual impairments with eyeglasses and, therefore, were not substantially limited in any 

major life activity.
258

 In Murphy v United Postal Service Inc., Mr Murphy was fired from his 

job as a mechanic to drive commercial motor vehicles because of his very high blood 

pressure,
259

 which was not suitable for driving commercial motor vehicles.
 260

 The Court held 

that Mr Murphy was not ‘disabled’ under the original USADA because he could control his 

high blood pressure with medication therefore, was not substantially limited in any major life 

activity.
261

 In Albertson's, Inc. v Kirkingburg, Mr Kirkingburg with monocular vision in one 

eye was fired from his job as a truck driver because he did not meet the basic vision standards 

after his monocular vision was worsened as a result of an accident.
262

 The Court held that Mr 

Kirkingburg was not ‘disabled’ because he could compensate for his weakened vision in one 

eye by making subconscious adjustments in his other eye and, therefore, was not substantially 

limited in any major life activity.
263

  

     The common proposition of these holdings is that anyone whose either actual or perceived 

impairment could be corrected or mitigated by appliances, medication or assistive devices 
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was not disabled under the original USADA, therefore, they were not eligible for a 

discrimination protection claim under it. These decisions by the US Supreme Court have been 

highly criticised for imposing additional considerations such as the availability of corrective 

measures, and setting high standards for the degree of impairment.
264

 In addition, these 

decisions contradicted ‘the reasoning of two congressional committees, eight circuit courts, 

and three agencies, were disastrous for would-be plaintiffs, creating an unintended and tragic 

paradox under [the original US]ADA’.
265

 Therefore, there was a need for corrective 

legislation. 

     The amended USADA has broadened the definition of disability under the original 

USADA in terms of the scope of protection as discussed above by adding a qualifying phrase 

to the subsection (1)(C) on the perceived disability yet largely leaving the definition as it was 

under the original version. This is considered a significant improvement because it is easier 

for a complainant with a perceived disability to claim disability discrimination whether or not 

the impairment limits or is perceived to limit a major life activity.
266

 

     This definition was developed under the influence of the minority civil rights model of 

disability, a social-political model, and therefore reflects this model. First of all, the definition 

recognises the existence of biological impairments that substantially limit one or more major 

life activities of an individual.
267

 In addition, the term ‘regarded as’ in the provision on ‘being 

regarded as having such an impairment’ implies that even when a mental or physical 

condition is not itself substantially limiting, cultural attitudes and social behaviours such as 

bias and stereotyping can cause the individual to be perceived as having a disability.
268

 If a 

person is perceived to have an impairment with a substantially limiting effect to his or her 

major life activities, this impairment is stigmatised by the norm, and the person is subject to 
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systematic disadvantage, then this person is ‘disabled’.
269

 In other words, the USADA is 

protecting those whose impairments are stigmatised.
270

 Most importantly, the ADA does not 

seek to cure individual functional differences through medical treatment, rehabilitation, or 

adaptation. Instead, it seeks to protect the civil rights to political, economic, and social 

participation of Americans with disabilities by eliminating unfair discrimination through 

awareness raising, advocacy and legal measures in all aspects of life,
271

 something that can be 

recognised throughout its provisions.      

     This definition has been criticised, however, for continuing to embrace the medical model 

of disability, resulting in undesirable consequences. It is based on the understanding that it is 

individual impairments, rather than external factors such as an inaccessible built environment, 

that limit major life activities. The actual disability, furthermore, is the guide to a past or 

perceived disability. Another objection is that the law sends the message that the problem of 

disability is best fixed by treating the individual with a disability rather than reforming 

societal institutions.
272

 By requiring disability claimants to prove that they are truly limited in 

performing important societal tasks before they may obtain the law’s protection, the model is 

disempowering.
273

 Another criticism is that when the definition states that ‘an individual with 

a physical or mental impairment that substantially limits one or more major life activities, or 

an individual with a record of such an impairment’, that individual is actually disabled within 

the meaning of the law.
274

 As a result, a large percentage of the USADA’s judicial decisions 

are exclusively concerned with whether or not claimants are ‘disabled’ within the meaning of 

the law.
275

      

     This brief analysis of the three national disability acts has mapped out how the concept of 

disability is being transformed into concrete legal rules under national laws. The discussion 

indicates that these three pieces of legislation do represent an understanding of the three 
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models of disability, with the German legislation representing the medical model of disability, 

the Australian AusDDA representing the social model, and the USADA representing the 

minority civil rights model – even though there has been criticism of their weaknesses, and in 

particular, that the AusDDA and USADA do not purely reflect the models of disability that 

they are mandated to represent. In fact, these two acts employ a combination of the model of 

disability they represent and the medical model of disability.  

 

2.4.2. Development of International Disability Rights Law 

In this subsection I will discuss how international disability rights law has developed over 

three periods of time – namely the 1970s, the 1980s to the 1990s, and the post-1990s period. 

The discussion will track the disability dimension in legally binding international human 

rights law and introduce the development of legally non-binding instruments on disability in 

relation to different models of and approaches to disability. The discussion will assist in the 

identification of a preferred model of disability in international human rights law for dealing 

with disability – one that will form the basis for the comprehensive analysis of disability 

under the CRPD in Chapter V. 

 

2.4.2.1. The Medical Model of Disability and Legally Binding and Non-Binding 

International Human Rights Instruments 

 

Legally Binding International Human Rights Instruments  

During the 1970s, when the social model of disability was introduced, claiming that society 

was responsible for creating disability rather than personal impairment, no disability 

dimension in international human rights law was as yet visible. At this time, therefore, the 

inclusion of any disability features into international human rights law was almost 

unthinkable – notwithstanding the fact that there existed a huge number of persons with 

disabilities, and that their situation was critical. Persons with disabilities were not explicitly a 

target group under the legally binding instruments of international human rights protection 
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adopted during this time,
276

 namely, the International Convention on the Elimination of All 

Forms of Racial Discrimination (CERD), the International Covenant on Civil and Political 

Rights (ICCPR), and the International Covenant on Economic, Social and Cultural Rights 

(ICESCR).  

     Persons with disabilities were generally assumed to be a target group of protection under 

those conventions, but only implicitly, and interpreted under the form of other status. This 

implicitness required a double interpretation.
277

 That is, a person with a disability would have 

to appeal to an implicit universal provision such as ‘other status’, or possess a separately 

protected characteristic such as race or gender in addition to their disability.
278

 For instance, a 

woman with a disability could not bring her individual communication to these human rights 

treaty committees based on her disability status alone, but would have to claim her rights 

protection on the ground of racial or sex discrimination.
279

 As States Parties’ reports on 

implementing those conventions are not required to mention the protection of persons with 

disabilities, these instruments were generally under used in advancing the rights of persons 

with disabilities.  

     Specifically, neither substantive provisions nor General Recommendations and Comments 

under the CERD refer to the disability dimension. Therefore it was a concern that if a person 

with a disability was a member of, let us say, a targeted minority group, insufficient attention 

would be paid to his/her human rights as a person with a disability.
280

 Even though no 

disability dimension was included into the ICCPR, the Human Rights Committee (the HRC) 

of the ICCPR included disability in its General Comments through words,
281

 belonging to the 
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medical model such as ‘mental illness’,
282

 ‘mental incapacity’,
283

 or ‘persons not capable of 

giving valid consent’.
284

 The only explicit interpretation pertaining to disability was added in 

the electoral process;
285

 however, this General Comment failed to give detailed guidance on 

reasonable accommodation such as accessible polling stations, voting materials in Braille or 

sign language interpretation for persons with different types of impairment. Though the HRC 

rarely included persons with disabilities when interpreting the ICCPR, it did actually deal 

with individual complaints from persons with disabilities. For example, in Francis v. 

Jamaica, the HRC held Jamaica responsible for failing to take the deteriorating mental health 

condition of the detainee sentenced to death into account, with necessary steps to improve his 

psychiatric illness, amounting to a violation of the victim’s human rights under Articles 7 and 

10 (1) of the ICCPR.
286

 

     More positively, though the ICESCR does not include disability dimension in its 

provisions, the ICESCR Committee did include the disability dimension in a whole range of 

issues, from non-discrimination to almost all the provisions under its interpretative 

statements.
287

  Concretely, the ICESCR Committee tailored a general comment on persons 

with disabilities.
288

 This general comment has been hailed as an amplification of States 

parties’ obligations under the ICESCR in the context of disability, and more importantly, its 

overall philosophy was about equality and the active participation of persons with disabilities 

in society.
289

 Ideologically, the ICESCR Committee later explicitly stated that they had 

adopted the understanding of disability according to the social model of disability defined 
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under the Standard Rules and World Programme of Action in their general comments,
290

 

something that will be discussed in the next subsection. I argue from this explicit statement 

that the ICESCR Committee had construed disability as a biological condition even though 

there are some socially constructed aspects in this understanding. 

     This discussion has identified that, during the 1970s, disability was not considered a 

human rights issue. Even if disability was dealt with in these legally binding documents, it 

was primarily addressed through social security and preventive health policy, not on a human 

rights perspective.
291

 This is because the social model of disability was at the very beginning 

of its development. It is therefore not surprising that persons with disabilities were almost 

outside the bounds of protection under these legally binding instruments. Consequently, 

legally non-binding documents on disability were adopted mainly with a view to raising 

awareness about the human rights of persons with disabilities – something I will discuss in the 

next section.  

 

Legally Non-Binding Instruments on Disability 

Due to the lack of a legally binding instrument to protect the human right of persons with 

disabilities, the General Assembly and the UN Economic and Social Council adopted a series 

of resolutions during the 1950s and 1960s dealing with rehabilitation and prevention of 

disability.
292

 During the 1970s, because the social model of disability was in the process of 

development and only present in disability discourse, legal developments regarding disability 

were still strongly influenced by the medical model of disability. In compensation for the 

omission of disability from legally binding human rights instruments, several legally non-

binding disability instruments were adopted. They included the Declaration on the Rights of 
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Mentally Retarded Persons,
293

 the Declaration on the Rights of Disabled Persons,
294

 and 

Principles for the Protection of Persons with Mental Illness and the Improvement of Mental 

Health Care.
295

   

     These were important signals for raising awareness on the subject of the human rights of 

persons with disabilities; yet, they all reflected the medical model of disability. Specifically, 

these legally non-binding disability documents campaigned for persons with disabilities as a 

target of help and placed stress heavily on individual impairments and caring rather than on 

claiming their human rights. For example, the Declaration on the Rights of Mentally Retarded 

Persons called for the appointment of legal guardians for persons with intellectual 

impairments based on the severity of their disability,
296

 which meant that persons with 

disabilities under this Declaration were assumed to be incapable of making decisions on the 

matters related to their own lives. Another declaration, the Declaration on the Rights of 

Disabled Persons, claimed that disability was a biological condition, and placed no 

responsibility on society for recognising the human rights of persons with disabilities.
297

 

Again, the Principles for the Protection of Persons with Mental Illness and the Improvement 

of Mental Health Care focused on the forced institutionalisation of persons with disabilities to 

metal health facilities.
298

 Since the social model of disability was in the process of evolving, 

its applicability and practicality was not tested. Hence it is completely understandable that this 

very early legal development on disability was based on the medical model of disability. 
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2.4.2.2. The Social Model of Disability and Legally Binding and Non-Binding International 

Human Rights Instruments  

 

Legally Binding International Human Rights Instruments 

During the 1980s to the 1990s, when the social model of disability was at the peak of its 

development, the disability dimension of international human rights law was comparatively 

more visible. However, if a disability dimension was incorporated or even mentioned in the 

convention on the Elimination of All Forms of Discrimination against Women (CEDAW), the 

convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(CAT), or the Convention on the Rights of the Child (CRC) during this time, the conception 

of disability was still largely medical-based. Again, persons with disabilities were generally 

assumed to be a target group of protection under the CEDAW and CAT, but interpreted under 

the heading of some other status. The CRC does however include disability.      

     Specifically, the substantive provisions of the CEDAW did not mention women with 

disabilities, though the CEDAW Committee took the disability dimension into consideration 

when adopting their General Recommendations in relation to women with disabilities.
299

 It 

recognised that women with disabilities often experienced double discrimination: the same 

oppression experienced by women everywhere, compounded by discrimination based on 

disability. Ideologically, the CEDAW Committees explicitly stated in their general comments 

that they would adopt the understanding of disability in accordance with the Standard Rules 

and World Programme of Action.
300

  

     The CRC had an article on children with mental and physical disabilities.
301

 This article 

required States Parties to undertake a number of obligations to ensure that children with 

disabilities received special care in relation to their special needs.
302

 By this, it is contended 
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that this article stems exclusively from the extreme version of the medical model of disability 

because it considers that children with disabilities have special needs resulting from their 

disabilities which require special care to deal with rather than children’s normal needs.
303

 

However, the CRC Committee did not get caught in the contentious issues of understanding 

disability in order to explain it. Instead, it went beyond the issues by confirming that it would 

apply the construction of disability based on the draft CRPD when it was working on the 

general comments on the rights of children with disabilities.
304

 In addition, it urged States 

Parties to undertake policy and practical measures to combat discrimination against children 

with disabilities on the ground of disabilities.
305

 It also recommended that any measures 

undertaken by States Parties should ensure ‘dignity, promote self reliance, facilitate active 

participation in the community, and maximise inclusion children with disabilities in 

society.
306

  

      

Legally Non-Binding Instruments on Disability 

With the strong stance adopted by the social model of disability in disability discourse during 

the 1980s and 1990s, legal developments regarding disability in the form of legally non-

binding instruments slowly began to reflect this social model. The most influential documents 

were the World Programme of Action concerning Disabled Persons (WPA), and Standard 

Rules on the Equalization of Opportunities for Persons with Disabilities (Standard Rules). 

These two instruments have since been hailed as an ‘irreversible shift’ from the ‘caring’ to the 

‘rights’ model in dealing with disability.
307

 The following paragraphs will briefly examine 

how close these documents are to the much desired social model at that time of legal 

development.  
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     The WPA
308

 was formulated in the year 1981 – the year proclaimed as the International 

Year of Disabled Persons – and was considered to be a global strategy in the field of 

disability. The WPA is evidence of a visible but slow shift towards the social model.
309

 It 

states that the equalisation of opportunities is its guiding philosophy for the achievement of 

full participation of persons with disabilities in all aspects of social and economic life. 

Equalisation of opportunities in this sense refers to how disability issues should be dealt with, 

namely, that they should not be treated in isolation but instead dealt with within the context of 

the usual community services.
310

 Specifically, the WPA argued for accessible and integrated 

services for persons with disabilities in terms of the physical and cultural environment, 

housing and transportation, social and health services, educational and work opportunities, 

and cultural and social life.
311

 In addition, it placed the responsibility for ensuring the 

availability of these accessible and integrated services for persons with disabilities on the 

governments, along with intergovernmental organisations such as UN agencies concerned 

with legislative development and implementation.
312

  

This was a very slow shift from the medical model to the social model, however. It was 

slow because it only encompassed the few aspects of the social model mentioned above. In 

fact, it still bore most of the marks of the medical model. The WPA still contended that 

individual functional limitations created disability,
313

 and that disability needed to be cured 

and corrected through medical attention and rehabilitation.
314

 The WPA did not separate 

impairment and disability, nor did it reject personal impairment. With these manifestations of 

the medical model at the time when the social model was in its heyday, the WPA could not 

maintain its status as a progressive view, despite once being hailed as an ‘irreversible shift’ 
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from a ‘caring’ to a ‘rights’ model. It was soon replaced by a document which reflects more 

features of the social model – the Standard Rules. 

     The Standard Rules,
315

 despite having been developed against the backdrop of the WPA, 

distinguished itself from the WPA by explicitly recognising the core international human 

rights instruments as its antecedents,
316

 and reflecting the paradigm shift toward the social 

model of, and the human rights-based approach to, disability. The Standard Rules explicitly 

recognised that disability was an interaction between personal impairment and environment 

factors.
317

 The instrument placed the responsibility on society and governments to remove the 

obstacles that prevent persons with disabilities from exercising their rights and freedoms and 

participating fully in society.
318

  

     Specifically, the Standard Rules combined an understanding of disability based on medical 

considerations with an understanding based on social models of disability.
319

 That is to say, it 

held that disability is a result of both personal impairment and external factors, and that it is 

necessary to address both individual needs such as rehabilitation and provision of assistive 

devices, and to remove all social barriers standing in the way of full participation of persons 

with disabilities in society.
320

 Furthermore, it still held that individual functional limitations 

create disability,
321

  and that disability needs to be cured and corrected through medical 

prevention and rehabilitation.
322

 Under the Standard Rules, medical intervention and 

rehabilitation were a pre-condition for equal participation.
323

 The Standard Rules document 

focused more on caring rather than on social or rights aspects. For example, Rule 8 required 

income provision to persons with disabilities who had temporarily lost or suffered a reduction 

in their income, or had been denied employment opportunities.
324
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In addition, the Standard Rules document was built on the assumption of the incapacity of 

persons with disabilities. Hence those with disabilities who ‘cannot be made fit for’ the open 

labour market would have access to sheltered employment,
325

 though it should also be pointed 

out that the solution of sheltered employment was considered a preparation for the persons in 

question to obtain employment in the open labour market.
326

 Sheltered employment was not 

the preferred choice because those in sheltered employment might be exposed to the risk of 

degrading treatment, labour exploitation and segregation from their community, and in some 

cases sheltered employment might amount to discrimination or in some cases even forced 

labour.
327

  

This discussion of the Standard Rules has shown that this document defined disability as a 

combination of the medical and social models of disability and a human rights-based 

approach to disability. This instrument was probably the main set of rules guiding UN actions 

in the disability field until the CRPD came into force.  In conclusion, although the WPA and 

the Standard Rules were not legally binding, it is suggested that their provisions reflected 

customary international law norms and may have been important sources for the interpretation 

of a more general treaty.
328

 In particular, the Standard Rules surpassed the expectation of 

gaining the status of customary international rules,
329

 insomuch as many aspects of the 

Standard Rules became codified into the CRPD.  

 

2.4.2.3. The Emergence of a Legally Binding International Disability Rights Instrument 

After the 1990s, when the ‘paradigm shift’ role of the social model of disability was being 

carefully scrutinised and criticised in disability discourse (in the ways I have detailed above), 

discussions and other activities advocated the adoption of a legally binding international 
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human rights instrument on disability applicable to a human rights-based approach. The 

General Assembly itself had to recognise explicitly that these legally non-binding documents 

were not in themselves sufficient to promote full and effective participation by, and 

opportunities for, persons with disabilities.
330

 Furthermore, persons with disabilities ‘find 

themselves in legal disadvantage’ compared with other vulnerable groups such as ethnicities, 

women, and children, who are protected by the CERD, CEDAW and CRC, respectively.
331

 

This led to the adoption of the CRPD, which will be analysed in detail in Chapter V. 

 

2.5. Concluding Remarks 

In this chapter it has been shown that each discussed model of disability has its potentials and 

limitations. I have therefore argued that for any model of disability to be workable in practice, 

and to benefit persons with disabilities, it should be able to balance their needs with the 

availability of social resources, with a view to protecting their human rights and fundamental 

freedoms. A combination of the medical, social, and minority civil rights models, and a 

human rights-based approach is, I contend, the answer for the situation of persons with 

disabilities. However, such a combination does not necessarily mean a total sum of everything 

under these models and approach. The combination would need to be made from a selection 

of elements from each model and applied on a case by case basis, and legal development 

would need to be left open to the possibility of applying a combination of all four models or 

the selective application of one or more models. 

     My justification for this representation of the situation is based on the fact that both 

personal impairments and social factors create disability. It is a fact that the medical model 

has in many ways taken control of the lives of persons with disabilities, as mentioned in the 

analysis above, yet it is undeniable that the right medical intervention, as prescribed by the 

medical model, does improve the circumstances of persons with disabilities. Thanks to this 
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right medical intervention, many persons with disabilities have had their disabilities 

improved, not in the sense of a medical cure, as in the extreme version of the medical model 

originating from the utilitarian and deviance theories of disability, but, for example, by 

becoming able to walk by being provided with appropriate assistive devices. But it is 

nevertheless the social model that brings life changing opportunities for persons with 

disabilities, through inclusive education, employment, transportation and other means. 

However, the social model also has a negative aspect for those unable to take these 

opportunities, as it completely ignores their personal impairment. For example, a child with 

learning difficulties cannot accompany his or her friends with normal IQ indicators to an 

inclusive school even though the chance for them to take a math lesson is exactly the same. In 

this situation, an inclusive education, as prescribed by the social model and a human rights 

approach, will not work, and a special education, as prescribed by the medical model, is still 

needed until the child can catch up with his or her peers without learning difficulties resulting 

from his or her disability.  

     A further reason for supporting this view is that in examining the three national disability 

laws, as I have done above, it is hard to find a national legislation that reflects a single model 

of disability. In every instance there is a combination of two or three models of disability. I 

therefore conclude that a combination of all four understandings is the preferred choice for 

persons with disabilities.       

    In the next chapter I will discuss the concept of equality in order to provide a more 

complete understanding of the ideological framework for formulating the CRPD. The concept 

of disability, together with those of equality and discrimination, has collectively informed the 

ideological framework for the CRPD, and these chapters will enable me to analyse its 

principles in Chapter V. 
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CHAPTER III: EQUALITY – FROM POLITICAL UNDERSTANDING 

TO NORMATIVE INTERPRETATION IN THE CONTEXT OF 

DISABILITY 

 

3.1. Introductory Remarks 

Conceptualising disability is important in the process of creating a non-discriminatory society 

for persons with disabilities. The necessary second step in this process is to determine what 

constitutes non-discrimination, and that in turn requires a clear understanding of the concept 

of equality. My thesis develops a combined model of disability, which reflects both personal 

impairment and external factors, so I need to address the question of what form of equality 

should be a preferred one in the context of disability. Would treating persons with disabilities 

in the same way as those without disabilities, or treating them differently, ensure equality for 

them? 

     Equality exists in different forms, as a political ideal and as a legal concept. Equality as a 

political ideal is construed differently by different schools of thought such as liberalism, 

utilitarianism, libertarianism, and prioritarianism. Equality as a legal concept is also explained 

differently by different scholars. Generally, legal equality includes equality before the law and 

substantive equality in law. Equality before the law construes equality as sameness, hence 

requiring the same treatment for people who are the same, and is associated with the concepts 

of equal treatment, special treatment, and preferential treatment. Substantive equality in law 

construes equality as difference, requiring different treatment for those who are not the same, 

and is associated with equality of opportunity, affirmative action, and different treatment.       

     In this chapter I will argue that both the concepts of equality as sameness and equality as 

difference are fundamental ideological foundations for establishing the human rights of 

persons with disabilities. This is because persons with disabilities, just like any other 

members of the society, are entitled to equality even though persons with disabilities are, due 

to their disability, different in particular ways from persons without disabilities. These two 
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concepts are both within the liberal conception and can be used concurrently, though their 

level of application in the context of disability is different. The following analysis will 

provide the background for the investigation, in Chapter V, of how these liberal ideas of 

equality have been incorporated into the CRPD’s principles and provisions as its ideological 

framework. This analysis will also serve as the contextual background for the discussion, in 

Chapters VII and VIII, of the CRPD’s implementation. 

     The present chapter is divided into five sections. Section 3.1 is the introduction. Section 

3.2 explores the concept of equality as an abstract concept, discusses objections to this 

concept, and articulates my position. It then discusses equality as a political ideal within 

different schools of thought such as utilitarianism, libertarianism, prioritarianism and others. 

The aim is to identify the relative strengths and weakness of these schools of thoughts and to 

relate this analysis to the central idea of acknowledging the kind of ‘difference’ implied by 

disability. The analysis will be utilised to develop arguments showing how the liberal concept 

of equality can be modified to acknowledge the specific experiences of disability.   

     Section 3.3 explores the meaning of equality in the legal context. It first discusses equality 

before the law, which informs the concept of equality as sameness, which in turn is 

associated, as I have mentioned, with the concepts of equal treatment, special treatment, and 

preferential treatment. It then investigates the substantive component of equality in the law 

with an analysis of equality of opportunity, affirmative action, and equality as difference in 

law. This discussion will help in developing a subsequent argument about the way disability 

ought to be understood in the context of legal equality. 

     Section 3.4 discusses the concept of equality in the disability context. It contends that 

equality as sameness has little provision for supporting persons with disabilities so as to 

integrate them into the society. While there are alternative suggestions for resolving the 

debate on equality as sameness and equality as difference, I conclude that in the disability 

context, equality as difference is an effective instrument, and that the most important issue for 

further analysis is how best to accommodate the differences of persons with disabilities. 
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Section 3.5 ends the chapter with the conclusion that equality as difference provides a 

fundamental ideological foundation for establishing and realising the human rights of persons 

with disabilities. 

 

3.2. Understanding Equality 

I need to stress that equality is a contentious concept, interpreted in many ways. Some 

scholars even contend that equality as a concept does not exist. In this section I will discuss 

the conceptual meaning of equality, specifically focusing on the ideal of equality as developed 

in the liberal tradition. I will then introduce some voices against equality, but will argue that 

their objections are not sound, especially in the disability context. I will then discuss some 

alternatives developed by scholars from different schools of thought, this being necessary for 

me to substantiate my argument that non-discrimination for persons with disabilities requires 

a more complex understanding of equality.  

 

3.2.1. What Is Equality? 

3.2.1.1. Equality – Conceptual Definitions 

Equality as an idea has been used and defined since ancient times. As early as the 5th century 

BC, Confucianism claimed that human beings are born equal.
332

 It was also claimed that 

although human beings are born biologically equal, reality sets them apart due to their family 

and social circumstances, and the effort they themselves make in order to ‘attain a certain 

level of intellectual and moral development’.
333

  

     Later, in the West in the 4th century BC, Aristotle defined equality as an ‘intermediate 

between the two unequals’.
334

 He explained that there must be an intermediate between any 

two things, and that equality between two people therefore implies a proportionality between 

four terms, namely, the two persons concerned and their relative shares (equally shared or 
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divided into two) of a certain good.
335

 For Aristotle, justice is equated with equality, so 

injustice or inequality will prevail when ‘either equals have and are awarded unequal shares, 

or unequals, i.e. those who are not equal, equal shares’, therefore to be just is to be equal, and 

to be unjust means to be unequal.
336

 In general, Aristotle’s two principles are that things that 

are alike should be treated alike, while things that are unalike should be treated unalike in 

proportion to their unlikeness.
337

  This ideal of equality is often referred to as equality as 

justice.  

     The modern understanding of equality is primarily derived from liberal philosophy. It 

breaks away from ancient philosophy and claims that all human beings are created equal. The 

political philosophy of liberalism contends that all human beings are equal. A prominent 

proponent of equality is Bernard Williams, who takes this view.
338

 Williams presents a very 

elegant and subtle argument to defend equality and counter the arguments of those opposed to 

it. According to Williams, it is not invalid to assert that all men are equal because all men are 

human beings and as such share common and indisputable characteristics; in Williams’ own 

words, they have a ‘common humanity’.
339

 This consists essentially in the capacity to feel 

both physical and emotional pain; the capacity to love others, feel loved by others, enjoy 

happiness, love brings, and be shattered by sorrow, or love; and the desire for self-respect – 

by which Williams means ‘a certain human desire to be identified with what one is doing, to 

be able to realise purposes of one’s own, and not to be the instrument of another’s will unless 

one has willingly accepted such a role’.
340

 Williams asserts that self-respect in this sense is 

more often than not ‘neglected by political and social arrangements’.
341

   

     To Williams, all men are equal because we should see individuals from the human point of 

view.
342

 That is, if a person tries to achieve something (e.g., invent a machine), even if this 
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person is not successful, he or she should not be seen as a failure, but instead, their effort 

should be valued and respected for the attempt to achieve this objective.
343

 And to Williams, 

equality exists because every man as a human being is ‘potentially conscious of their 

situation’. In some cases this is very subtle, for example, persons with intellectual disabilities 

are and capable of understanding the labels affixed to them by society.
344

 Williams calls this 

capability ‘reflective consciousness’ and argues that this form of consciousness may be 

recognised or denied by society, but that an equal society should create possibilities that 

enable everyone to be able to see themselves as something more than just the subject of a 

label.
345

 That is, the basic value of equality is that it allows everyone to fulfil their own 

potential without being obstructed by societal structures. This idea of equality is translated 

into rules of distributive justice in many theories.     

     Among the proponents of such a theory, and one of the most influential contemporary 

liberal thinkers on equality, is John Rawls. In his book A Theory of Justice, the concept of 

equality is developed on the basis of interdependent factors presented in his principles of 

justice.
346

 First and foremost, and in an unchangeable order of priority,
347

 it is a presumption 

that each person has equal rights, liberties and opportunities, income and wealth, and values 

of self-respect,
348

 which Rawls regards as the chief primary social goods.
349

 Rawls 

emphasises that the value of self-respect or self-esteem encompasses two aspects, these being 

a sense of one’s own value of their own good and a worthy life plan and confidence in 

fulfilling this life plan.
350

 Rawls distinguishes these chief primary social goods from other 

primary social goods, namely, ‘health, vigour, intelligence and imagination’, which are 

decided by nature and described by Rawls as natural goods.
351
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     Secondly, Rawls says that the basic structure of the society, by which he means its political 

structure and social and economic arrangements, is responsible for the equal distribution of 

these chief primary social goods.
352

 If there is unequal distribution, this system should ensure 

that the least advantaged in the society will be the primary beneficiaries.
353

 In other words, 

inequality is permissible if it benefits the worst-off. The least fortunate should in turn accept 

that those who are fortunate in having a greater share of natural goods can provide assets for 

the mutual benefit of the whole society.
354

 However, according to Rawls, inequality is not 

permissible if it increases the disparities between the better-off and the worst-off.
355

 He argues 

that ‘it is incorrect that individuals with greater natural endowments and the superior 

character that has made their development possible have a right to a cooperative scheme that 

enables them to obtain even further benefits in ways that do not contribute to the advantages 

of others’.
356

 Most importantly, equality should be measured not only by economic efficiency 

and social welfare but also by whether each individual has a secure sense of his or her own 

worth.
357

 

     Rawls’s construal of equality has generated extensive debates among contemporary 

philosophers,
358

 with many arguing against equality – something I will shortly discuss further. 

However, it cannot be denied that Rawls’s discussion of equality is one of the ideological 

foundations of the contemporary view of equality.
359

 

 

3.2.1.2. Against Equality  

Some have contended that equality is either a false presumption or simply does not exist. It is 

said to be a false assumption because it discusses human circumstances out of context.
360
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Human beings are always dependent on varying natural capacities such as talents, personal 

feelings, emotions and interests, in order to achieve their chosen goals and to feel a sense of 

their own worth, and it is contended that advocates of the importance of equality ignore some 

or all of these factors.
361

 Furthermore, no two babies are born identical.
362

 It follows that 

equality ensured by legal assumption set forth under municipal and international law cannot 

create equality among human beings who are unequal in terms of physical or bodily 

features.
363

 It is also claimed that equality, if it exists, would destroy human diversity, which 

is always a necessary part of human history.
364

 It is further suggested that the imposition of 

equality could dilute national identities through imposing so-called unified standards and 

make all people identical.
365

  

     For others, there is no need to understand the meaning of equality, because equality does 

not exist at all. This, it is claimed, is because members of human society are subject to 

restrictions such as moral and legal rules, and have limited capacities in virtue of living in a 

strongly interrelated and interdependent society.
366

 In addition, human beings are very much 

dependent on natural capabilities such as talents, strength and life skills including sense of 

self-worth and confidence in the natural, so there is hardly any existence of equality.
367

 If 

quality exists it exists only in an imaginary world in which there is no social relation between 

and among members of the society.
368

 

     I, however, argue that equality is not a false presumption, because it is possible to discuss 

human conditions within the context of all human beings. This is to say, natural capacities are 

only one element of the many required to help human beings achieve their chosen goals. 

Other factors, such as social, economic, geographical and political conditions, also play 

important parts in helping people to live well. For example, consider two boys, one living in 
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Western Europe and one in a remote village in Africa, who have similar natural capacities for 

working with computers, and who both dream of becoming computer programmers. The one 

from Africa may never become a computer programmer if he comes from a family with little 

food and if he has to work for many hours each day carrying water to support his family. This 

would allow little time for study. On the other hand, the boy from Europe may have easy 

access to computers and new technologies and may be able to realise his dreams without any 

difficulty. Equality ensured by legal assumption under national and international law would 

help bring water to the African boy’s village and free him up for more constructive forms of 

work, thus giving him a chance to achieve his ambition of becoming a computer programmer. 

In this case, natural capacities are not the only factor necessary for helping this African boy to 

achieve his goals; other factors clearly play a part. Furthermore, the natural capacities referred 

to in this argument are natural goods, making them different from the chief primary social 

goods defined and discussed in Rawls’ theory of equality. Equality is therefore not a false 

presumption and does exist.     

 

3.2.1.3. Equality as a Political Ideal 

The above discussion of the origins of the concept of equality makes it evident that for most 

thinkers, disagreements are about particular kinds of equality rather than about equality as 

such. I will therefore go on to examine the vexed issue of ‘equality of what?’, and look at 

answers offered by various authors. 

     Utilitarians such as Peter Singer argue that Rawls’s ideal of equality is valid only on paper, 

because, in reality, human beings face a variety of situations in which they have to make 

choices, sometimes even on matters of life and death.
369

 Therefore, in Singer’s opinion, in 

these situations the principle of equal consideration of interests provides the most workable 

conception of equality. This principle holds that when a situation arises in which we have to 

weigh the competing interests of different people, we will consider the maximum use of 

available resource in order to make the right choice – one that ensures that everyone’s 
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interests are equally served.
370

 This principle has nothing to do with equal treatment, because 

it ‘prohibits making our readiness to consider the interests of others depend on their abilities 

or other characteristics, apart from the characteristic of having interests’.
371

 For utilitarians, 

the central issue is how great the resulting benefits should be.
372

 For them, racial inequality is 

permissible not because of the benefits of the worst off, but because it is natural that some 

ethnic groups are biologically more intellectually capable than others.
373

 They also claim that 

happiness is their ‘ultimate end, and so consider the happiness of any one individual as 

equally important as the happiness of any other’.
374

 They believe that ‘utility is a legitimate 

value’.
375

 For utilitarians, persons count equally (everyone counts for one, no one for more 

than one),
376

 but their theory does not require that we treat individuals equally or that 

happiness be distributed equally.
377

 I argue that the drawback of utilitarian thought is that it 

undermines the importance of individuals, and only takes people’s interests into 

consideration, without paying attention to abilities or other characteristics. This, in the context 

of disability, leads to ignoring the differences of persons with disabilities resulting from their 

disabilities.  

     The second significant school of thought on equality is that of the libertarians,
378

 the most 

well-known of them being Robert Nozick. They hold that negative individual rights such as 

property rights are absolute. Hence violation of those absolute rights is impermissible even for 

the benefit of the poorer majority in a population.
379

 Libertarians contend that any government 

tax system targeting wealthy citizens so as to provide a livelihood, healthcare and other social 
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services for the less fortunate is morally illegitimate.
380

 Moreover, this forced redistribution of 

income can only achieve ‘equality of material condition’.
381

 As a result, they advocate 

minimising the role of the state, or even argue for having no state at all by transferring power 

from the coercive state to voluntary associations of free individuals.
382

 Libertarians criticise 

Rawls for his commitment to socialist ideals because Rawls integrates an economic 

redistribution component undertaken by the state into his idea of equality.
383

 To libertarians 

equality is an empty notion whose proponents cannot prove its existence or relevance.
384

 In 

my view, the most significant contribution of this school of thought is that it makes a clear 

distinction between negative rights – namely political and civil rights – and positive rights – 

namely social, economic and cultural rights. In fact, it is more accurate to say that for 

libertarians, social, economic and cultural rights do not exist at all. Furthermore, they are 

opposed to any positive intervention by the state to support the disadvantaged in the society. I 

argue that their view on equality is invalid especially in the disability context. My discussion 

in Chapter V on the CRPD will demonstrate that all rights, both negative and positive, are 

interdependent and interrelated, especially in the disability context, and that affirmative action 

is needed to realise both negative and positive rights.        

     In contrast to Rawls’s approach of giving priority to the worst-off, based on the level of the 

disparities between them and the better-off, other theorists introduce prioritarianism, a 

principle for transferring resources from the better-off to the worse-off based on the urgency 

of the latter’s claims, rather than on the level of the disparities between them.
385

 The central 

idea of prioritarianism is to ensure two key aspects of resource transfer, namely, how great the 

resulting benefits would be and how well-off the beneficiaries would be.
386

 It is claimed that 

this new priority approach benefits everyone in society without creating any new hardships or 
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sufferings.
387

 I believe that the central idea of this school of thought is a combination of 

utilitarianism and liberalism, the first aspect coming from utilitarianism and the second from 

liberalism. Prioritarians do not believe in equality, hence for them inequality is permissible.
388

 

It is clear that the prioritarians inherit the weaknesses of utilitarian thought, in that they 

undermine the importance of the individual and only concern themselves with people’s 

interests, without paying attention to their abilities or other characteristics. As we have noted, 

this leads, in the context of disability, to ignoring the differences of persons with disabilities 

resulting from their disabilities.    

     The principle of sufficiency has been suggested as a substitute for the principle of equality. 

According to the sufficiency view, the distribution of resources, especially in the economic 

sense, should be done in such a way that ‘each should have enough’ rather than ‘everyone 

should have the same’.
389

 By ‘enough’ is meant ‘meeting a standard rather than reaching a 

limit’.
390

 Meeting a standard is measured by evaluating different distributions to ensure 

individuals have enough to live above some critical level of disadvantage – a ‘utility 

threshold’.
391

 Probably because of their awareness of the limitless needs of human beings, 

these theorists set a red line for sufficiency. A person is considered to have enough when they 

are not actively interested in getting more, nor are under pressure to get more, and are 

satisfied with what they have.
392

 ‘Enough’ means enough to serve useful intended purposes.
393

 

It is argued that the principle of sufficiency is a perfect choice because it maximises the 

number of beneficiaries having enough in a populous world with limited resources.
394

  

     For the proponents of the sufficiency view, economic equality is harmful, while the needs 

of the least or less well-off are not discussed, and inequality is acceptable as long as it does 

not ‘violate the ideal of sufficiency’.
395

 I believe this ideal has some limited value in the 
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disability context as it seems to ensure that everyone will have enough based on their needs. 

In the case of persons with disabilities, they would have their different needs met, e.g., having 

a handrail in the bathroom for safety reasons – without making claims on anyone else. 

However, the downside of this school of thought is that it has to ensure that no one stands 

above anyone else in virtue of their individual capacities and other characteristics. In other 

words, it has the implication that equality means repressing those who have more than their 

share of achievement potential. 

     Other scholars, for example Amartya Sen and Martha Nussbaum, have pioneered a 

conceptual framework called the capability approach. Central to this approach is the idea that 

equality is about what people with informed intuitions about a decent life are actually able to 

do and to be.
396

 Capabilities here refer to basic human capacities such as the ability to acquire 

knowledge, express oneself, or participate in community activities.
397

 This capability 

approach assesses individual circumstances in relation to inequality, poverty, or participation, 

in designing and evaluating public policies, especially in the international development 

context.
398

 Accordingly, the importance of the capability approach has been acknowledged as 

an initiative for formulating development strategies for international agencies such as the 

United Nations. However, it has been criticised on the grounds that it is very hard to capture 

the meaning of equality under this theory.
399

 I argue that on the capabilities approach, equality 

is referred to as a list of actions that people can carry out (for example, designing and 

evaluating public policies), and that these actions can be compared across a group to measure 

equality for those people. Hence the capability approach is more a manifesto for agencies 

committed to working on development projects to lift people out of poverty than an 

alternative theory of equality.  
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     This discussion has revealed that even though different schools of thought have offered the 

alternatives to the ideal of equality developed by the liberals, they are either too radical or 

otherwise unsuitable to be of great use in the disability context. In the following section I will 

analyse the implications of liberal equality for this thesis. 

 

3.2.1.4. Liberal Equality 

Liberal equality, as discussed, consists of two elements in an unchangeable order of 

priority.
400

 They are that each person has equal rights, liberties and opportunities, income and 

wealth, and values of self-respect,
401

 and that the basic structure of the society, as reflected in 

its political, social and economic arrangements, is responsible for equal and fair redistribution 

of these primary social goods.
402

 According to liberals, this redistribution should ensure that 

the least advantaged will benefit the most, and, importantly, that equality will be measured 

not only by economic efficiency and social welfare but also by the way each individual has a 

secure sense of his or her own worth.
403

 This ideal of equality may be referred to as equality 

as a distributive goal.
404

 

     In comparison to other schools of thought concerning the ideal of equality, as discussed 

above – and here I mean to include utilitarianism, libertarianism, prioritianism, sufficiency, 

and the capacity approach – liberalism defends and protects individual rights as its primary 

value and ultimate goal.
405

 This is because, as its supporters have argued, ‘all judgements 

concerning justice or injustice are ultimately relative to individuals who are benefited or 

harmed, honoured or dishonoured, in the distribution of contested goods’, and ‘all principles 

of justice including the liberal principles rest on some view of the good life for individuals’.
406
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     Defenders of liberalism believe that equality is worthwhile, and particularly advocate 

equality of individual rights. Originally, liberalism defended the negative rights known today 

as civil and political rights, such as freedom of speech, religion, and association, and other 

legal protections of the individual. Gradually, social and economic liberty became one of its 

priorities because these positive rights are vital in advancing the original values in the form of 

negative rights.
407

 This is especially true in the situation of persons with disabilities. For 

example, the right to freedom of expression and opinion and access to information, or the 

right to participation in political and public life, cannot be realised without accessible 

communication facilities (or reasonable accommodation as defined under the CRPD).
408

 

     Over time, even within liberal thought, the ideal of equality has been broadened beyond 

formal equality to include the concept of substantive equality. This concept includes the idea 

of equal opportunity and, among other things, allows for various ‘differences’ to be 

acknowledged. In the following section I will discuss the concept of equality of opportunity, 

as that will enable me to argue later in this chapter that this form of equality plays a crucial 

role in the disability context. 

 

3.2.1.5. Equality of Opportunity  

Equality of opportunity is dependent upon the notion of opportunity, and I will therefore first 

explain the notion of opportunity. An opportunity exists if three elements, namely a subject 

(or subjects), an object (or objects), and a causal connection between the subject(s) and 

object(s), can be identified.
409

 A ‘subject’ means a person; an ‘object’ can, for example, be a 

goal to be attained. The causal connection between the subject(s) and object(s) arises when a 

person with informed consent in a situation chooses whether or not to try to possess some 
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desirable object.
410

 Informed consent pertains when a person is aware of an available 

opportunity of doing something desirable and makes a choice about whether or not to take 

it.
411

 The essential part of this causal connection is that the choice by an individual to act or 

refrain from acting to achieve desired things should not be conditional upon personal factors 

such as race, sex, language, religion, political or other opinion, national or social origin, 

property, birth or other status.
412

 

     With this background, it is now possible to discuss the concept of equality of opportunity. 

Equality of opportunity is the idea that if someone wishes to have access to a certain limited 

primary social good, this person will not be barred from having that access because of some 

precondition such as being white or able-bodied that may be applied.
413

 In a similar way, 

inequality of opportunity means inequality of access to the primary social goods due to the 

preconditions that may be applied.
414

  

     Equality of opportunity does not involve a competition in which everyone strives against 

the others for a scarce social good, and in which those in privileged positions may always 

succeed in obtaining the desired goods. It is better construed to mean conducting oneself in a 

decent way, hence not in a ‘way of leaving others behind but still as making the most of one’s 

own potentialities’.
415

 There is no competition, but simply the opportunity for personal 

development in accordance with one’s abilities, talents, and skills.
416

 Equality of opportunity 

eventually focuses on personal satisfaction either through undertaking challenging tasks or by 

promoting genuine respect for excellence.
417

 

     The concept of equality of opportunity includes two varieties, namely, absolute (or strict) 

equality of opportunity and relative (or handicapped) equality of opportunity. Absolute 

equality of opportunity refers to the case where all people have the same opportunities to 
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perform a task and are presented with obstacles at the same level of difficulty.
418

 An analogy 

is ‘a high jump competition where the bar is at the same height for all contestants’.
419

 To put 

it in plain language, absolute equality of opportunity means that everyone, regardless of their 

capacities and personal background, is welcome to compete in a challenge in which the way 

of performing a given task and the level of difficulty of the task are exactly the same in order 

to choose the best candidate.   

     In contrast, relative equality of opportunity takes the varying capacities and circumstances 

of the contestants into consideration, so that the level of difficulty of the task is varied.
420

 The 

concept of relative equality of opportunity therefore enables us to consider social factors that 

create unfavourable conditions for persons, rather than the persons themselves being viewed 

as problematic.
421

  

     Admittedly not everyone agrees with this conception of equality of opportunity. As an 

example, Peter Singer argues that equality of opportunity ‘rewards the lucky’, for example, 

those with high IQs and possessing outstanding natural talents that enable them to succeed in 

whatever career they pursue. At the same time, Singer continues, equality of opportunity 

‘penalises the unlucky’ – those born to parents whose ‘genes make it very hard for them to 

achieve similar success’.
422

 Yet reality reveals numerous instances where high-achieving 

parents fail to have high-achieving offspring and not all less achieving persons will not have 

genius children. Notable examples are Isaac Newton and Abraham Lincoln, whose fathers 

were farmers, and Margaret Thatcher, the daughter of a shop owner. Conversely, Sean 

Lennon, the son of John Lennon, may never emerge from the shadow of his talented father. It 

cannot be denied, however, that there is a general pattern in accordance with which children 

remain in the same socio-economic class as their parents. The idea of class mobility is 

something that lends legitimacy to notion that capitalist market economies create persistent 
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hierarchies, a fact which may hinder a wider application of the concept of equality of 

opportunity.      

     Many critiques of the concept of equality of opportunity exist. I will give just one example. 

Schaar pinpoints a negative consequence of equality of opportunity, namely,  that it can lure 

people with the illusion that they have a chance to achieve something beyond their real 

capabilities, and then, when they fail, they blame themselves.
423

 Another difficulty with 

equality of opportunity is that politicians can use it to buy off potential leaders of 

disadvantaged groups, enabling these potential leaders to succeed as individuals, but 

preventing them from taking leadership roles in well-organised movements demanding 

greater equality, and thus entrenching the ruling class.
424

 Misused in this way, equality of 

opportunity ‘means an equal chance to leave the less fortunate behind in the personal quest 

for influence and social position’.
425

 

     Campbell argues that if equality of opportunity is viewed as a race to win, the race should 

ensure that all potential contestants have the same choices open to them.
426

 First of all, 

information on the race should be distributed to all potential contestants, and contestants 

should all have ‘the same length of race to run and the same obstacles between the starting 

and the finishing lines’.
427

 However, he argues that ‘life is not a race’;
428

 life’s competitions 

are not organised in this equitable way with judges ensuring that everyone faces the same 

obstacles and the best competitor wins.
429

 

     From this understanding of the liberal ideal of equality and equality of opportunity, and the 

limitations of other schools of thought on equality as compared to the liberal conception as I 

have presented it, and finally, because this thesis is centrally concerned with the differences of 

persons with disabilities, I will make the liberal ideal of equality the conceptual foundation of 
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my thesis, and seek to develop arguments as to how the liberal concept of equality can be 

modified and adapted to throw light on the specific experiences of persons with disabilities. 

      

3.3. Equality in Law 

The political conception of equality discussed by various schools as described above remains 

to be translated into legal terms. Since I have adopted a liberal position, I now propose to 

elaborate on how liberal legal equality can be conceptualised. Under a liberal conception, the 

starting point of a legal system is that all human beings are perceived as equal legal subjects. 

Thus, at its very basis, liberal legal equality means the same rights for everyone. However, 

this statement is overly general, as in all legal systems different rights attach to legal subjects, 

depending upon various differences between them. The history of liberal legality has been a 

process of justifying which ‘differences’ require different rights. It is against this background 

that the following analysis must be understood.  

     Equality in law comprises two components: equality before the law and equality in the 

law.
430

 Equality before the law, often referred to as formal equality, is equality in the 

enforcement of legal rules.
431

 Equality before the law involves not only individuals but other 

legal subjects such as states and other legal entities;
432

 however, my analysis will only focus 

on equality before the law as it applies to individuals. Equality before the law could be 

understood as equality as sameness, with varieties ranging over equal treatment, special 

treatment and preferential treatment. 

     Equality in the law, often referred to as substantive equality, is equality in the content of 

legal rules.
433

 One way of understanding substantive equality in law is to consider the 

concepts of equality of opportunity and affirmative action. Substantive equality informs the 

concept of equality as difference with different treatment.  
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     Both equality as sameness and equality as difference use the same standard of comparison 

and justify same treatment or different treatment by reference to this standard. The initial 

point is that the standard for comparison is always a matter of choice, and it is never the case 

that we can avoid classification. This is about justifying the basis of classification. 

     In Subsection 3.3.1 I will further discuss equality before the law, which informs the 

concept of equality as sameness. In Subsection 3.3.2 I will investigate the substantive 

component of equality in the law with an analysis of equality of opportunity, affirmative 

action, and equality as difference in law. I will argue that the significant issue for legal 

scholarship is how differences are accommodated. This will allow me to develop my 

argument about the way disability ought to be understood in the context of legal equality. 

 

3.3.1. Equality before the Law 

Equality before the law refers to the proper enforcement of a legal rule regardless of their 

content.
434

 That is, the application of the law by law enforcement authorities shows no fear or 

favour to anybody, whether or not the content of the rules is just.
435

 The origin of this 

understanding of equality before the law stems from the ideal of treating equals equally. 

Treating equals equally means equal treatment for those who are identical.
436

 It is contended 

that this equal treatment is self-evidently just because the ‘equals’ in this context are those 

who ought to receive certain treatment under supposedly just normative rules.
437

 This 

statement is meant to serve not only as a moral foundation for the substance of a would-be-

enacted law but as a motive for the proper observation of that enacted law.
438
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3.3.1.1. Equality as Sameness  

Treating equals equally also informs the ideal of equality as sameness, which requires 

consistency in treating like people alike.
439

 Equality as sameness requires the presence of a 

comparator of, for instance, the opposite sex or different race or ability for sex or ethnicity or 

disability issues.
440

 It merely requires two individuals in a similar situation to be treated 

equally, also known as formal equality. In this however, there is no substantive equality 

necessarily because equality as sameness ignores the differences of the two comparators, 

while these differences are often relevant for consideration.  

     Feminists argue that sameness is typically judged based on norms of male, white or able-

bodied characteristics and behaviours for women, black or persons with disabilities.
441

 In the 

context of gender equality, to apply the principle of equality as sameness is to adopt 

normative rules granting women access to do whatever men have access to. For example, men 

can be combat soldiers and so can women. And, as feminists argue, equality as sameness 

ignores differences between women and men, which are among many others women’s 

domestic responsibilities, their educational disadvantages, or time allocation between 

childcare and career advancement.
442

 The same holds true to other contexts such as race or 

disability. 

     As a result, some privileges get entrenched, and corresponding discriminations become 

established, representing the limitations of equality as sameness. In order to avoid these 

limitations, legal measures are established to ensure equal protection of the law as equal 

treatment, setting regulations on special treatment and preferential treatment for the 

disadvantaged groups. The following brief discussion of these legal concepts will set the 

background context for deciding how disability related issues should be regulated by the law. 

Specifically, I will be raising the issue of what might constitute equal protection of the law for 

people with different abilities. 
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     Firstly, equal protection of the law refers to provisions under a law which prescribe equal 

protection for all.
443

  In addition, universally recognised human rights such as political and 

civil rights and social, economic and cultural rights are incorporated into those provisions.
444

 

Furthermore, one of the most important features of the principle of equal protection of the law 

is that it protects members of a disadvantaged minority groups from being subject to majority 

prejudices.
445

  

     Equal protection of the law also refers to equal treatment. Equal treatment sometimes is 

understood as assimilation because it requires everyone to be the same. Equal treatment also 

means giving the same treatment to similarly situated persons.
446

 Equal treatment requires that 

people should receive equal opportunities if they are equally qualified by talent or education 

to utilise those opportunities.
447

 Generally, in law equal treatment is defined as the absence of 

discrimination on the grounds of a specific characteristic.
448

 

     Special treatment refers to anything applied to a sub-section of society, e.g., applied to 

women or persons with disabilities with the aim of compensating them for disadvantages they 

have suffered. Special treatment is differently defined under different legal theories. In 

feminist legal theory, the concept refers to changes in women’s roles in the traditional private 

and public spheres in relation to family, work, employment and empowerment, by 

redesigning laws and policies that effect women.
449

 In race legal theory, special treatment 

refers to legislation which gives someone an exemption or privilege for doing or not doing 

something based on their specially justified reasons.
450
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     Preferential treatment refers to favourable treatment given to members of a specific group 

over those of other groups on the ground of their membership of that specific group.
451

 

Preferential treatment includes any selection procedures favouring members of a particular 

group on the grounds of their race, religion, sex, or any other grounds.
452

 It is contended that 

preferential treatment is necessary for overcoming longstanding patterns of discrimination.
453

 

Preferential treatment is considered a remedial necessity for dealing with the consequences of 

inequality and injustice that members of disadvantaged groups have suffered in the past.
454

 It 

may be used as a temporary measure in law and policies to increase representation of 

members of a disadvantaged group in some aspect of life in which they are said to be under-

represented.
455

 In this sense, preferential treatment aims for equality of result.
456

 It can be 

applied through the use of a quota system in employment or political representation. 

Preferential treatment is also designed to help in promoting the aspirations of members of 

disadvantaged groups by introducing suitable role models.
457

 For example, in relation to 

hiring at university, if disadvantaged groups such as blacks or women observe people from 

their own background giving lectures and occupying other positions of authority, this may 

inspire them to achieve the same levels of authority. Preferential treatment should therefore be 

considered a type of ‘nice moral discrimination’ to create more opportunities for all.
458

   

     The discussion of this subsection offers a brief positive understanding of the principle of 

equality before the law. At the same time, it reveals its weaknesses. That is that the principle 

does not see people as actual human beings with various mutable and immutable 
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characteristics, and therefore ignores this variety of differences.
459

 In addition, it cannot 

differentiate between different parties in a legal relationship such as that of claimant and 

defendant, and accused and victim.
460

 Equal treatment might also mean treating equals 

equally badly.
461

 Furthermore, equality before the law cannot function in a legal system 

without its substantive regulations being discriminatory or creating privileges. Substantive 

equality in the law is therefore called for and in the following subsection it will be discussed. 

 

3.3.2. Substantive Equality in the Law 

Substantive equality refers to the concept of equality present in the content of legal rules.
462

 

Substantive equality requires standards of comparison for the treatment among different 

individuals.
463

 One way of understanding substantive equality in law is to rely on the concepts 

of equality of opportunity and affirmative action in law. Substantive equality is also related to 

the concept of equality as difference. In this subsection I will discuss equality of opportunity 

and affirmative action, and equality as difference in law. I will argue that the significant issue 

for legal scholarship is how differences are accommodated. This will allow me subsequently 

to develop my argument about the way disability ought to be understood in the context of 

legal equality.  

 

3.3.2.1. Equality of Opportunity in Law 

In law, the concept of equality of opportunity involves two parts: formal and substantive. 

Philosophically, formal equality of opportunity means absolute or strict equality of 

opportunity. Formal equality of opportunity requires that everyone should be allowed to apply 

for desirable social positions, and that their qualification will be assessed based on the same 

set of evaluation criteria during the selection process.
464

 Formal equality of opportunity is 
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strictly merit-based, i.e., the most talented individuals are rewarded.
465

 Therefore evaluation 

criteria usually include personal qualifications and skills, and do not include the candidates’ 

personal identity in relation to family background and social group membership such as race 

or sex.
466

 The justification for these exclusions is that immutable characteristics or a person’s 

status are beyond this person’s control and should not be a decisive factor in determining their 

opportunities in life,
467

 and that the inclusion of these considerations would not amount to 

merit-based evaluation.
468

 A candidate can only be chosen on the grounds of merit.
469

 More 

importantly, this strictly merit-based concept of equality of opportunity informs one of the 

anti-discrimination principles, the anti-differentiation for developing discrimination law. An 

in-depth analysis on the concept of anti-differentiation will be undertaken in Sub-subsection 

4.3.1.1 of Chapter IV.  

     Substantive equality of opportunity, in contrast to formal equality of opportunity, requires 

that all individuals have the same opportunities to become qualified to occupy desirable social 

positions.
470

 This would mean that all members of the society have equal opportunities to 

develop the needed skills and qualifications for occupying these desired social positions.
471

 In 

addition, substantive equality of opportunity takes applicants’ actual social situations into 

account in establishing evaluation criteria of qualification and competence.
472

 It places a 

responsibility on society to take appropriate measures to ensure those equal opportunities for 

all, for example, by providing scholarships for deserving individuals who cannot afford to pay 

for the necessary education.
473

  

     The fundamental differences between these two concepts of equality of opportunity are 

that formal equality of opportunity offers equal opportunities to all members of the society, 
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regardless of their personal background or circumstances, and that the society plays a neutral 

role so as to ensure that the competition is fair and impartial for everyone. Substantive 

equality of opportunity, on the other hand, ensures that everyone begins at the same starting 

point, where society plays a crucial role in providing necessary assistance for applicants to 

develop the needed skills before competing for desired social positions. It is also oriented 

towards equality of outcomes. The central issue is how society can play this role of ensuring 

substantial equality of opportunity for all. A desirable and much-used way of doing so is the 

application of affirmative action,
474

 which I will discuss below. 

 

3.3.2.2. Affirmative Action 

Affirmative action refers to a range of practices or programmes either private or public to 

provide opportunities or other benefits to certain disadvantaged groups in order to redress 

their inequalities or disadvantages.
475

 Originally, affirmative action was intended to ensure 

substantive equality of opportunity for women and minority or disempowered racial groups in 

order to counteract their underrepresentation in holding significant positions in society.
476

 

Affirmative action is a proactive approach to tackle and prevent discrimination using 

established practices or programmes.
477

 These practices or programmes are usually 

implemented in policies for increasing the representation of target groups in public 

institutions, political parties, educational institutions, workplaces, and so on.
478

 They take 

different forms, including quotas, preferences, self-studies, outreach and counselling, and 

anti-discrimination.
479

  

     When affirmative action takes the form of quotas it aims at maximising the representation 

of members of a certain disadvantaged target group in holding significant positions in the 
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society.
  480

 In a true quota model, a certain number of jobs, or classroom seats, and so on, are 

reserved solely for the members of the disadvantaged group.
481

 In this form, affirmative 

action is connected with special treatment as discussed under the concept of equality as 

sameness. 

     Affirmative action can take the form of preferential treatment for members of the 

disadvantaged group.
482

 This means that these individuals are given some form of preference 

over others. For example, when selecting from a list of candidates who are being evaluated 

for employment, race or gender may be used as the decisive factor.
483

 In this form, affirmative 

action relates to preferential treatment as discussed under the concept of equality as sameness.  

     Affirmative action in the form of self-studies requires any public or private entity doing 

substantial business with the government must engage in a self-study regarding how its 

employment selection decisions are made. Such a self-study is intended to identify any 

significant disparity in the number of employees from a particular group and their 

representation in the general labour market, as well as identifying the cause of any such 

disparity.
484

 These findings can assist the entity in adjusting its recruitment strategies to 

reflect the realities of the labour market.
485

 

     Affirmative action in the forms of outreach and counselling programs is very common. 

Here the purpose is to increase the number of candidates from disadvantaged backgrounds.
486

 

For example, an outreach and counselling program may be run by colleges and universities to 

increase the number of prospective students from an ethnic minority, or to inform women of 

employment, career, or promotional opportunities.
487

 

     Affirmative action in the form of anti-discrimination refers to proactive measures to 

eliminate discrimination, for example, measures to help employers avoid or abandon practices 
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which have a discriminatory effect on their female and minority employees.
488

 This is an 

active approach which distinguishes itself from passive anti-discrimination approaches in 

using court judgments or dispute settlement to deal with discrimination claims.
489

 

     Critics argue that affirmative action in its present form is directed at whole groups while 

reparation should in fact be directed to individuals.
490

 The justification for this argument is 

that there might be some members of a group who do not experience the disadvantages 

suffered by most members of the group,
491

 hence are completely unaffected by 

discrimination.
492

 That they should receive compensation for being members of the group 

seems unacceptable.
493

  

     These criticisms notwithstanding, I argue that affirmative action has been a successful 

proactive tool for gradually lifting many target groups out of their disadvantaged situations. 

As examples, women increasingly participate in politics and became world leaders, persons 

with disabilities face less oppression, and racial discrimination is less rampant than it was in 

the past. A well-designed affirmative action plan should take more than a single form.
494

 For 

example, an affirmative action plan of a university may apply the forms of outreach and 

counselling, quota system as well as preferential treatment to boost the representation of 

ethnic minority students.
495

 Affirmative action therefore can be effective as a proactive 

intervention to create a non-discriminatory environment for all.
496

 I will now discuss equality 

as difference in law.  

 

3.3.2.3. Equality as Difference in Law  

Substantive equality is related to the concept of equality as difference. The ‘differences’ in 

this context refer to the power relationships between people or groups stemming from their 
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particular characteristics.
497

 A power relationship in this sense is, for example, the domination 

of men over women in the gender issues, the suppression of black people by white people in 

relation to racial issues, and the oppression of persons with disabilities by those without 

disabilities with regard to the capacity matters.  

     When it comes to comparisons, there should be norms or standards of comparison. In 

judging things the same or different, much depends on those who set criteria for 

measurement. It has been argued that difference and sameness in matters of gender, race or 

capacity are usually judged on the basis of norms set by male, white or able-bodied people.
498

  

     Along with the norms for comparison, equality as difference requires an adequate reason 

similar treatment.
499

 Here the burden of argument can be shifted to those who favour equal or 

similar treatment. Where there is no adequate reason for similar treatment, it is assumed that 

different treatment should be applied.
500

           

     The question that arises is how equality as difference accommodates the relevant 

differences that put a particular minority at a disadvantage. In feminist writing, during the 

1980s, the call was for society to change the structure of the power relationship, where men 

dominated women, so as to empower women.
501

 It also called for changing differences in the 

private sphere – for example, with regard to sexual subordination or violence against women, 

including rape.
502

 It was argued that women were treated differently from men just because 

they were women.
503

 The ‘different treatment’ approach addresses the reality that women are 

different from men with respect to biological bodily capacities such as pregnancy, childbirth, 

and breastfeeding.
504

  

     In the disability context, because persons with disabilities are fundamentally different in 

specific ways from persons without disabilities, it is most important that their differences 
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should not be compared with the abilities of able-bodied persons. Instead, these differences 

should be accommodated. I will develop arguments for how the liberal concept of equality 

can be modified to acknowledge the specific experiences of persons with disabilities, and later 

I will argue that this approach to difference will work in the context of disability.  

  

3.4. Equality in the Disability Context 

My fundamental proposition is that persons with disabilities are different in specific ways 

from persons without disabilities and their differences should not be brought to compare with 

the abilities of the able-bodied persons. That is, the standard of comparison should not be the 

abilities of the able bodied. The significant question here is what form of equality out of the 

following four forms would best benefit persons with disabilities: equality of opportunity, 

equality as sameness, equality as difference, or something that goes beyond equality as 

sameness or difference. It is also important to decide how to understand equality for people 

who are defined as different in the context of disability. In this section I will first explore the 

four abovementioned forms of equality. I will connect the discussion to different concepts of 

disability as analysed in sections 2.2 and 2.3 of Chapter II. The aim will be to figure out 

which of the four forms of equality is best suited to the context of disability.  

 

3.4.1. Equality of Opportunity in the Context of Disability 

In this subsection I argue that both formal and substantive equality of opportunity are 

important in the disability context because the disability population is itself, like the 

population without disability, a diverse pool of human resources. 

     In the disability context, equality of opportunity is a crucial component of justice for 

persons with disabilities; it underpins justice for persons with disabilities.
505

 The reason for 

this is that if persons with disabilities were offered equal opportunities, for example with 

respect to desirable careers – an important source of well-being to the able-bodied – they 
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would not suffer from stigmas and disempowerment, and their social and economic positions 

would be strengthened.
506

 Equality of opportunity also informs anti-discrimination law,
507

 

which is vital for persons with disabilities.  

     Formal equality of opportunity works effectively in the disability context because not 

every person with disabilities needs assistance in competing from the same starting point. As I 

argued in Chapter II, disability identity is a matter of personal choice and some persons with 

disabilities choose not to identify themselves as persons with disabilities. They are able to 

compete equally with persons without disabilities in applying for desirable social positions. In 

this sense, these persons prefer to have their qualifications and competences rather than their 

social group membership considered as decisive factors in competing for the positions. They 

prefer that their immutable disability characteristics are not considered by others to be a 

decisive factor in determining their chances in life.       

     Substantive equality of opportunity is also effective in the disability context. Personal 

impairment itself cannot directly create poverty, a lack of education, and unemployment for 

persons with disabilities. It is rather an inaccessible built environment, social and cultural 

behaviour, and structural systems that place persons with disabilities in unfavourable 

circumstances. It is these latter factors that prevent persons with disabilities from competing 

successfully for desirable social positions. They first and foremost need equal opportunities in 

developing the needed skills in order to become qualified for those desirable social positions. 

Furthermore, their actual situation should be taken into consideration in establishing 

evaluation criteria regarding qualifications and competences applicable to applicants in a 

particular competition. Substantive equality of opportunity places responsibilities on society 

for ensuring those equal opportunities for persons with disabilities, through proactive 

intervention, and here affirmative action can also be an option.       

     It is evident from these considerations that the two concepts of equality of opportunity in 

law are interrelated and support each other. Neither of them should be rejected because it is 
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not a question of which one is better than the other. The important issue here is that the choice 

between formal and substantive equality of opportunity will depend on personal choice and 

the particular circumstances of persons with disabilities, where both forms are available. I will 

now move on to discuss the implication of equality as sameness in the disability context.     

 

3.4.2. Equality as Sameness in the Context of Disability 

In the context of disability, equality as sameness seems to offer a potential means of 

dismissing the medical model of disability.
508

 This is because equal protection of the law and 

equal treatment require that persons with disabilities should be treated the same as persons 

without disabilities. It is contended that when persons with disabilities are treated the same as 

those without disabilities, the former do not suffer from inequality. If this understanding were 

accepted I would not be writing this thesis. I obviously do not agree with this view, and in this 

subsection I will argue that equality as sameness is of very little use in the context of 

disability.  

     First of all, equal treatment or treating equals in the same way may sometimes result in 

treating equals equally badly. For example, a company that insisted on treating every 

employee in the company equally, irrespective of whether they were women or men, by not 

providing paid sick leave to anyone in the company during their first year of employment
509

 

would be treating all employees equally badly.
510

 It would mean that pregnant women could 

not expect any leave in relation to their pregnancy, childbirth and childcare, an outcome that 

has obvious absurdities. That would also mean that persons with disabilities could not have 

paid sick leave relating to their disabilities. I now move on to consider how the special 

treatment fares in the context of disability.    

     Special education is a good example of special treatment for person with disabilities. 

Special education is special treatment because it is specifically reserved for persons with 
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disabilities, on the assumption that they, especially those with intellectual impairments, 

cannot fit into general schooling in any aspect. This measure is intended to ensure that 

persons with disabilities can go to school and get an education. However, instead of helping 

persons with disabilities to integrate into society by means of an education, it in fact further 

marginalised them, because it does not give them an education which fits their social and 

career development or contributes to their feelings of self-worth. 

     Unlike special treatment, preferential treatment can to some extent provide successful 

solutions in the disability context. Sheltered employment is a good example. Sheltered 

employment is a term used for jobs kept exclusively for persons with disabilities who ‘cannot 

be made fit for’ the open labour market.
511

 It is an example of preferential treatment because it 

is given specifically to persons with disabilities over any other groups of people. However, it 

is of concern that these types of treatment may reinforce prejudice and stereotyping toward 

those with disabilities because the ‘right of everyone to the opportunity to gain his living by 

work which he freely chooses or accepts […] is not realised where the only real opportunity 

open to [persons with disabilities] is to work in so-called sheltered facilities under sub-

standard conditions’.
512

 Furthermore, in some cases sheltered employment might amount to 

discrimination or forced labour since there is a risk of segregation from the community and 

degrading treatment and labour exploitation in such employment settings.
513

 

     Legal equality for everyone will never be complete if law or policies are laid down based 

only on equality as sameness. It is a fact that persons with disabilities are not equal before the 

law because they are not a target group of protection under previous international human 

rights treaties on the grounds of disability. It has been strongly contended that equality as 

sameness legitimises inequality, that ‘you had to be the same as the unquestioned standard 
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representing the privileged groups in society before you could ever make a legal claim to non-

discrimination’.
514

 

     Furthermore, it has been argued that equality as sameness is undesirable because it 

perpetuates discrimination against persons with disabilities.
515

 The ideal of equality as 

sameness has resulted in persons with disabilities suffering discrimination resulting from 

treating different cases alike in all aspects of life, when in fact persons with disabilities are 

different from persons without disabilities. Therefore, different treatment for different abilities 

has been suggested – something I will discuss in the following subsection. 

 

3.4.3. Equality as Difference in the Context of Disability 

Persons with disabilities are obviously in some respect different from persons without 

disabilities. A person with both legs impaired uses either a manual or an electric wheelchair to 

walk instead of walking literally on foot, as those without mobility disabilities do. Persons 

with speaking and hearing impairments literally listen with their eyes by observing others’ 

hand movements and/or by lip-reading, and they speak with their hands making sign 

languages as opposed to using ears and mouths for listening and speaking as persons without 

speaking and hearing impairments do. Persons with visual impairments read with their hands 

by touching Braille documents instead of using their eyes to read. These functional 

differences vary depending very much on both the particular impairments and/or the 

accessibility of social and structural factors.  

     Because of these functional differences, the central issue is how these different capacities 

of persons with disabilities ought to be treated in law. Should they be given concessions as 

equal treatment, special treatment or preferential treatment, or should they be entitled to 

equality but not on the same standard as applied to the able-bodied? I argue that equality as 

difference is the preferred choice, and that equality as difference or different treatment in the 

disability context means accommodating the differences of persons with disabilities both 
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physically and structurally. Physically, it means the elimination of all physical barriers to 

access to the built environment. Structurally, it means the elimination of oppression and 

discrimination against persons with disabilities.    

     The next step is the need to question the standard of measurement of ability, and to 

question why the capacities of the able-bodied are considered the appropriate standard of 

measurement and preferred choice. The answer still lies in the accommodation of the 

differences of persons with disabilities. Accommodation in this context must be defined not 

by reference to able-bodied persons’ capacities.  

     The most important issue is how to accommodate these differences. The different 

treatment approach it is to map out the reality that persons with disabilities are different from 

persons without disabilities. Here there is an interesting comparison with the gender issues 

discussed in sub-subsection 3.3.2.3 of this chapter. We should also consider how to transform 

the structural formation of the power relationship in which persons without disabilities 

oppress persons with disabilities by the way in which capacity is defined, creating inequalities 

and placing persons with disabilities in a disadvantaged situation. 

     In law, equality as difference recognises specific group’s differences, such as an ethnic 

minority or gender status. Examples of ‘hard’ law for ensuring equality as difference are 

CERD
516

 and CEDAW.
517

 Persons with disabilities were invisible under these documents and 

in international human rights law until the adoption of the CRPD. With the latter development 

the differences of persons with disabilities have been taken seriously; it is paving the way for 

accommodating the differences of persons with disabilities.  

     However, equality as difference is not a problem-free option in the context of disability. 

The first problem is that the focus on disability highlights the differences of persons with 

disabilities. It is tantamount to a repeated reminder of all the burdens for the society resulting 

from the differences of persons with disabilities – this resulting in further marginalisation and 
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discrimination.
518

 Yet it is also a concern that if the difference of persons with disabilities 

were ignored and the implication of ‘other status’ for persons with disabilities in previous 

human rights treaties remained unchanged, further marginalisation and discrimination against 

persons with disabilities would be unavoidable, and there would be other negative 

consequences of this ignorance of difference.
519

 For example, persons with disabilities would 

still be invisible within the society, and not be considered as members of the society. Their 

human rights would continue to be denied. Social and structural environments would still be 

operating as if persons with disabilities did not exist. This problem is sometimes described as 

the dilemma of difference.
520

  

     A further problem lies in another initiative addressing the issue of the differences of 

persons with disabilities, which is the elimination of all physical barriers of inaccessible built 

environment. This physical accommodation is argued to be too costly. In this case, 

discrimination and inequality are regarded as permissible for a relevant reason that this 

physical accommodation poses an undue or disproportionate burden on society. As an 

example, a small-sized enterprise will not be required to install accessible facilities at their 

workplace to accommodate some employees with disabilities because this modification would 

create a disproportionate financial burden for the employer.        

     It is therefore argued that equality as difference, like equality as sameness, is undesirable 

because it cannot change the status quo,
521

 even though it does bring some form of substantive 

equality for persons with disabilities through accommodating their differences. The various 

shortcomings of both equality as sameness and equality as difference have led some scholars 

to look beyond sameness and difference for a possible alternative. 
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3.4.4. Beyond Sameness and Difference 

In feminist legal discourse equality as acceptance has been suggested as an alternative to be 

debated. Equality as acceptance refers to a model of equality connected with culturally and 

socially defined differences between men and women as distinct from biological ones such as 

childbearing, or breastfeeding.
522

 Equality as acceptance claims that all culturally defined 

roles should be treated equally.
523

 It challenges policies and practices that prioritise male 

roles, viewing them as standards. This can be done by devising complementary structures 

representing female norms.
524

 

     Theorists of equality as acceptance strongly criticise reasonable accommodation, because 

it is argued that reasonable accommodation ‘implicitly accepts the prevailing norm as 

generally legitimate’.
525

 They even urge that in special circumstances the norm should be 

made inappropriate for the particular individual or class seeking reasonable 

accommodation,
526

 because to them ‘accommodation is something that is modified or 

adjusted for people to use it, while acceptance is a podium whose height is adjustable’.
527

 

     Another suggestion is that disadvantaged groups, including persons with disabilities, 

should demand the transformation of structural factors that have put them at a disadvantage, 

rather than fight for equality as sameness or difference.
528

 This new approach to equality 

focuses on dealing with those inequality-creating power structures that generate what has 

been called ‘structural disadvantage’.
 529

  

     This review of a possible response to the debate on equality as sameness and equality as 

difference allows me to conclude that they indeed do not offer any workable alternatives. 

Instead they turn out to be based on the differences between women and men, or between 

members and non-members of minorities, and so on. In relation to the ideal of equality as 

acceptance, I would argue that this ideal goes against the ideal of equal opportunity, which, as 
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I have pointed out, provides some justice to persons with disabilities. The concept of equality 

of opportunity allows us to consider social factors that place persons into disadvantaged 

circumstances, rather than them posing a problem in themselves,
530

 and suggests ways of 

accommodating those social factors in order to achieve greater equality. Equality as 

acceptance, on the other hand, construes disadvantaged people themselves as the problem, 

and suggests the view that people should modify or correct themselves in order to make them 

fit for society.
531

 This makes little sense in the disability context; disability is not something 

that should be modified or corrected to make persons fit for society. 

     The recommendation of achieving transformation through the reform of the structural 

factors in society holds promise in the disability context; this kind of transformation of the 

structural factors would arguably mean an end to the oppression of persons with disabilities 

regarding their capacity. However, the structural disadvantages of persons with disabilities 

results from their differences. Specifically, their functional differences along with external 

factors have put them into disadvantaged situations. Hence any transformation of the 

structural factors should also give attention to these differences. This causal linkage between 

the structural factors and differences characterising persons with disabilities brings us back to 

the ideal of equality as difference in the disability context. The transformation of the 

structural factors is in fact not a new suggestion but is a part of the concept of equality as 

difference. I would therefore insist that equality as difference would indeed be an effective 

way of addressing the problems of persons with disabilities, and that the important issue is 

how those differences are to be accommodated – something I pointed out in my analysis of 

equality as difference in the disability context. 

 

3.5. Concluding Remarks 

I have in the scope of this chapter argued that the liberal concept of equality is the most 

favourable theoretical view for articulating the specific experiences of persons with 
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disabilities, as compared to other schools of thought such as utilitarianism, prioritarianism, 

sufficiency, and the capacity approach. This is because the liberal conception of equality 

ultimately speaks for individuals and advocates of their well-being. It takes the view that 

individuals have equal rights and that if individuals are treated differently, there should be 

justification for this different treatment.  

     From this basic conceptual understanding, I have argued that equality in law is about the 

search for a solution to the problem of how the differences characterising disadvantaged 

groups such as women or persons with disabilities ought to be treated in law. My conclusion 

is that both equality as sameness, with its particular variety of equal treatment, special 

treatment and preferential treatment, and equality as difference, with different treatment, are 

concurrently applicable. However, equality as difference seems preferable in respect of its 

recognition and accommodation of those differences. 

     Most importantly, I have contended that in the disability context, equality of opportunity 

offers justice to persons with disabilities. This is because equality of opportunity enables them 

not only to stand an equal chance in competing for society’s goods, in virtue of its component 

of formal equality, but also gives them the opportunity of acquiring competitive 

qualifications, in virtue of its component of substantive equality of opportunity. The important 

issue here is that the choice between formal and substantive equality of opportunity will 

depend on personal desire and the circumstances of persons with disabilities, with both being 

made available for their preference. 

     I have also contended that, in the disability context, equality as sameness only creates 

formal equality, not substantive equality, for persons with disabilities, and to some extent 

perpetuates their unequal status; hence equality as sameness has little use in the context of 

disability. At the same time, equality as difference deserves a position in the disability context 

as it recognises and accommodates the differences of persons with disabilities through 

eliminating physical and structural barriers with which they must contend. I therefore 

conclude that equality on a liberal understanding and equality as difference provide a sound 
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ideological foundation for establishing and realising the human rights of persons with 

disabilities. 

     The concept of equality, together with the concept of discrimination, forms a complete 

picture of a legal ideology on equality and non-discrimination pioneered with the purpose of 

protecting certain disadvantaged groups from discrimination on the grounds of their particular 

traits or characteristics. This also applies in the context of disability. In the next chapter, 

therefore, I will discuss the concept of discrimination. The discussion of the concepts of 

equality and discrimination, along with that of disability will help me establish how the 

concepts of disability, the liberal idea of equality, and discrimination, have been incorporated 

into the CRPD as its ideological framework. 
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CHAPTER IV: DISCRIMINATION – FROM PHILOSOPHICAL 

CONCEPTION TO NORMATIVE UNDERSTANDING IN THE 

CONTEXT OF DISABILITY 

  

4.1. Introductory Remarks 

The concept of discrimination is the necessary complement to the concept of equality for the 

purposes of formulating human rights for persons with disabilities (and other disadvantaged 

groups). Therefore, in this chapter, I begin with an in-depth analysis of the concept of 

discrimination. I will identify the connection between discrimination, equality and the legal 

understanding of discrimination, and explain why understanding the concept of discrimination 

is so important to the overall argument of my thesis for promoting anti-discrimination 

ideology and legislation to protect persons with disabilities.  

     The analysis of this chapter will help provide a theoretical understanding of discrimination, 

allowing me to then examine, in Chapter V on the CRPD, how the concept of discrimination 

has been incorporated into the CRPD’s principles and provisions as its ideological 

framework. The analysis will also allow me to explain in detail, in Chapters VII and VIII on 

the implementation of the CRPD, the interpretation of the conception of discrimination used 

by States Parties to the CRPD and the CRPD Committee. 

     The discussion of this chapter is comprised of four sections. Section 4.1 is the introduction. 

Section 4.2 explores the conceptual meaning of discrimination, examines different forms of 

discrimination and explains why discrimination is morally unacceptable. The contents of this 

section will help establish a clear understanding of discrimination that forms the conceptual 

background for the whole chapter.  

     Section 4.3 analyses different antidiscrimination principles, the formulation of certain 

prohibited grounds, and various options of legal remedies for discrimination, such as using 

criminal law, civil law, conciliation and affirmative action. The discussion is extended to how 

these conceptions, formulations and options reflect the context of disability. The discussion 
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will assist in establishing a clear understanding of disability discrimination and disability 

antidiscrimination legislation, which will form the background for the interpretation, in 

Chapter V, of the conception of discrimination contained in the CRPD, and used by States 

Parties to the CRPD and the CRPD Committee, as described in Chapters VII and VIII of this 

thesis on the implementation of the CRPD. Section 4.4 draws conclusion from the chapter’s 

discussions of these issues. 

 

4.2. Understanding Discrimination 

Unlike the ideal of equality, where the majority of scholars disagree on what equality entails, 

the meaning of discrimination is uncontested. There is only divergence around the 

explanation of why discrimination is morally unacceptable. On this straightforward 

understanding, discrimination is categorised into different types, including direct and indirect 

discrimination, organisational, institutional or structural discrimination, and conscious or 

unconscious discrimination. Some of the most common and important concepts are those of 

direct, indirect and structural discrimination.  

     I will begin this section by introducing an account of discrimination in a conceptual 

definition and adopt it for this thesis. I will then examine the three important forms of 

discrimination, i.e., direct, indirect and structural discrimination, and explain why 

discrimination is morally unacceptable. In addition, I will examine how the concept of 

discrimination in its various forms is transformed into concrete legal rules, especially in the 

context of disability. Thus I will illustrate how discrimination is defined and ought to be 

understood under municipal law. This will be undertaken by analysing definitions of the 

general concept of discrimination, and direct and indirect discrimination, by three national 

disability acts, namely, the USA’s Americans with Disabilities Act 1990 (USADA), the 

Australian Disability Discrimination Act 1992 (Cth) (AusDDA), and the UK’s Disability 

Discrimination Act 1995 (UKDDA). These three acts have been chosen because they are the 
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very first anti-discrimination acts, serving as role models for other countries, and most 

importantly, because they give attention to all of the disability and discrimination theories. 

 

4.2.1. Discrimination in Conceptual Definition  

Discrimination, in a philosophical and legal sense, refers to differential treatment, either 

against or in favour of a person, on the basis of their status, physical characteristics, or group 

membership.
532

 Group membership in this sense can relate to race, ethnicity, religion, sex, 

sexual orientation, capacity, nationality, or whatever other grounds for discrimination have 

been identified.
533

 Commonly, discrimination is understood as private discrimination 

practiced by natural persons. There is also state discrimination,
534

 which is due to actions 

conducted by a collective agent or on behalf of the state, also known as structural 

discrimination.  

     This understanding of discrimination indicates that discrimination always requires three 

elements: a treatment or action by a subject or subjects, a ground or basis of action, and a 

disadvantage. A treatment in this case refers to differential treatment. Differential treatment is 

thought to be disadvantageous to a person when it is less beneficial or more harmful to that 

person as compared with the same treatment received by others.
535

 Differential treatment can 

include unequal treatment on the grounds of irrelevant physical characteristics, oppressive 

treatment on the basis of minority group membership, and treatment with the intention of 

subordinating or perpetuating the subordination of a minority group.
  536

  

     A subject or subjects refers to an agent or agents who conduct a discriminatory act. In this 

sense, the subject(s) can be natural persons such as individuals, groups of individuals, legal 

persons or super-persons such as governments, corporations, or even a very abstract subject 
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such as a social structure.
537

 A social structure in this regard refers to a social relation ranging 

from a personal relationship between and among individuals and groups of individuals, to 

relationships between and among legal persons, and relationships between and among legal 

persons and individuals or groups of individuals.
538

 These subjects usually play a key part in a 

discriminatory process and are well aware of what they are doing.
539

 

     A ground for discrimination refers to a target group of discrimination. A target group of 

discrimination in turn refers to a group of individuals to whom discriminatory acts, policies or 

practices are directed on the grounds of their group’s common shared characteristics, such as 

skin colour, sex or capacity. A target group should first of all be a social group, and a social 

group of individuals can be identified by both a set of shared attributes and sense of identity 

such as women, men, age groups, racial and ethnic groups, religious groups, and so on.
540

 

Individual members of a social group should share with other members of the group an 

identity such as skin colour, ethnicity, belief, or life experience.
541

 Social groups exist not 

only in a physical sense as real entities, but also as forms of social relations in relation to 

other groups.
542

 A group may be identified by those who do not share a group identity with 

them or as a result of their having been labelled as such.
543

 Because social groups always have 

individuals as their membership, I contend that victims of discriminatory acts are always 

individual members of a target group – a contention that fits the liberal conception of equality, 

which aims to defend individuals with regard to their rights and fundamental freedoms as its 

primary purpose and ultimate value.  

     A disadvantage refers to comparative elements, which serve as standard treatment, in order 

for that to be compared with disadvantageous treatment, imposing upon members of target 

groups. These comparative elements are similar to the comparative factors discussed under 
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the concept of equality; standard treatment is derived from norms and standards based on 

male, white or able-bodied characteristics, imposed upon women, black or persons with 

disabilities, respectively.  

     With this (of necessity) broad understanding of discrimination, I will now examine the 

definition of disability discrimination under the USADA to find out to what extent it reflects 

this theoretical understanding.  

     Under the USADA there is no fixed general definition of discrimination; instead there are 

several definitions for each specified area of regulation. The common wording of these 

definitions is that no one shall be discriminated against on the basis of disability and has 

available to them the full and equal enjoyment of specified areas of regulation.
544

 This 

wording indicates that there would be no different treatment against persons with disabilities 

on the grounds of their disabilities. They are fully and equally entitled to services, facilities 

and the like in relation to employment and public services, including public transportation, 

public accommodation, and telecommunications.  

     Specifically, in the employment sector the USADA defines discrimination in a way that 

includes all four required theoretical elements for a definition of discrimination: an unequal 

treatment conducted by a subject or subjects, along with a ground and a disadvantage.
545

 The 

unequal treatment of job applicants or employees with disabilities is on the ground of an 

immutable characteristic in the form of a disability. The treatment is in this sense 

discriminatory in many ways, such as ‘limiting, segregating, or classifying job applicants or 

employees in a way that adversely affects their opportunities or status on the ground of their 

disability’,
546

 or ‘using discriminatory qualification standards, employment tests or other 

selection criteria that screen out or tend to screen out an individual with a disability or a class 

of individuals with disabilities’,
547

 or not providing reasonable accommodation for employees 
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with disabilities.
548

 From this reading, the USADA defines the treatment in discrimination in 

an absolute form, i.e. unfavourable treatment, rather than in a relative sense which is less 

favourable treatment as defined under the AusDDA and UKDDA.
549

 This will be further 

discussed in the following sub-subsection 4.2.2.1.  

     The subject here is a covered entity referring to an employer, employment agency, labour 

organisation, or joint labour-management committee.
550

 The ground is on disability. 

Importantly, the disadvantage can be identified here as, for example, an adverse effect on their 

opportunities,
551

 the screening out candidates with disabilities,
552

 or the perpetuation of 

existing discrimination against candidates or employees with disabilities.
553

 I conclude that 

this definition reflects the concept of discrimination I have discussed above.  

 

4.2.2. Forms of Discrimination 

4.2.2.1. Direct Discrimination  

Direct discrimination means treating people less favourably than they should have been 

treated on a certain ground based on the subject’s reasoning or justification.
554

 For example, 

in the case of a racial ground, the subject might presume that people with dark skin colour are 

less intelligent than those with lighter skin. In direct discrimination the disadvantageous 

treatment towards a person, as defined under the concept of discrimination, is a less 

favourable treatment. Basically, direct discrimination stems from the ideal of equality as 

sameness, which requires consistency in treating like people alike.
555

  

     Direct discrimination involves a comparator. It does not require an actual comparator but 

allows a hypothetical comparator.
556

 The comparison in direct discrimination is individual-

based, meaning individuals are to be compared to one another to define direct discrimination. 
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These comparative elements are similar to the comparative factors discussed in the concept of 

equality, which are norms and standards based on male, white or able-bodied characteristics 

and the behaviour for women, black persons or persons with disabilities, respectively.
557

 The 

choice of comparator requires a value judgement as to which aspects of the comparator are 

relevant or irrelevant.
558

 If there is no appropriate comparator in the situation involving direct 

discrimination, the less favourable treatment can be unfavourable or detrimental treatment.
559

 

     Direct discrimination involves intention and explicitness. Intention here means the 

intention of the subject or subjects to carry out a discriminatory act, together with their 

explicitness to carry out that intention.
560

 In direct discrimination, intention is deliberate, 

which means that the subject of a discriminatory act has envisioned the consequences of their 

action and decided to act in spite of the foreseen consequences.
561

 Usually these consequences 

are disadvantageous or harmful to members of the target group. In other words, intentionality 

is reflective of the subject’s mental state, which means that they have a resolution and a 

means to act and cause harm to members of the target groups.
562

 It is a concern that the 

discriminator would rarely acknowledge their intention of treating a person with disabilities 

less favourably because of their disability, and instead would try to put forward some 

alternative explanation to the effect that they genuinely if erroneously believe a person with a 

disability cannot perform certain tasks.
563

 With this explanation they might escape being held 

liable for discrimination on the grounds of disability.
564

 These two distinctive elements 

differentiate direct discrimination from other types of discrimination. 

     Direct discrimination occurs whenever the subject of a discriminatory act clearly and 

intentionally directs that discriminatory act at the members of a target group but not at any 

members of other groups.
565

 In addition, this subject must represent those who share the same 
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desires and beliefs to the extent of agreeing with and supporting statements and legislation 

directed at and discriminating against the target group.
566

  

     As a remedy for the victims of direct discrimination, the harm principle is called in. In its 

simplest form, the harm principle is meant to prevent individuals from harming others.
567

 In 

philosophical language, the harm principle refers to the ideal that intervention in, restriction 

of, and coercion to an individual’s liberty by the state is justifiable in order to protect other 

individuals from being harmed by that individual.
568

 In other words, the harm principle 

authorises the state to respond to harms caused by one individual to another. This principle 

also serves as a warning signal to discourage discriminatory acts, because such acts harm the 

targeted individuals. The harm principle therefore sends a clear message that if someone 

attempts to harm another, he or she will face the consequence of their action.  

     Thus direct discrimination is closely connected with the harm principle as direct 

discrimination consists of denial harm, stigmatic harm or cumulative harm.
569

 Denial harm 

refers to the unequal treatment of denying an opportunity to secure a desired benefit – which 

may include a job, a night’s lodging at a motel, a vote, etc. – to members of a minority 

group.
570

 Stigmatic harm refers to unequal treatment with the intention of creating a feeling of 

inferiority or segregation in members of a minority group.
571

 Cumulative harm refers to the 

unequal treatment of systematic denial of benefits to members of a minority group on the 

grounds of their particular difference-making characteristics.
572

 

     From this understanding of the harm principle, and the connection between the harm 

principle and direct discrimination, I suggest that prohibiting direct discrimination is a way of 

imposing a proactive measure to prevent somebody with an intention to harm others from 

realising their intention. Yet one might argue that a drawback of using this proactive measure 
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to combat direct discrimination is that it may cause reverse discrimination against and push 

the targeted groups of the proactive measures out of the protection of the law.
573

 However, my 

suggestion is strengthened by an argument that the assumption behind this perception of a 

drawback is incorrect since if there was no intervention it would mean allowing unjust 

situations to continue, and the members of the subordinated groups would continue to live in a 

subordinated environment.
574

  

     This understanding of direct discrimination has been transformed into concrete provisions 

under municipal laws. The definitions of direct discrimination under the AusDDA and 

UKDDA illustrate this transformation.  

     Under the AusDDA the definition of direct discrimination generally exhibits the 

philosophical ideal of treating like people alike or the idea that all persons have the right to 

equal treatment.575 Specifically, the definition of direct discrimination reflects what the 

theoretical definition of direct disability discrimination requires: the presence of a comparator, 

and treatment on the grounds of disability.
576

 These elements are put in this exact order.  

     More specifically, s 5(1) of the AusDDA requires a comparator test that includes the 

identification of a suitable either real or hypothetical person for comparison and identification 

of circumstances that are the same or not significantly different for the purposes of the 
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comparison.
577

 Identification of a suitable comparator is always challenging and, as 

mentioned, the choice of a comparator requires a valued judgement as to which aspects of the 

comparator are relevant or irrelevant and this judgement is very much dependent on 

individual judges considering the complaint. A case Purvis v New South Wales, where a boy 

with intellectual disability engaging in violent behaviours toward teachers and other students 

had been suspended and then expelled from a main stream school,
578

 is an example on how 

the choice of comparator can be controversial. It is noted that his disability manifested itself 

in aggressive behaviour i.e. hitting or kicking, without planning or motivation by any ill 

intent.
579

 

     In this case, the judges differed in their opinions on whether a comparator was considered 

appropriate for comparison.
580

 The majority of the judges considered that hypothetically the 

comparator in this case should be a student without disability
581

 and with disruptive behaviour 

not related to a disability.
582

 They explained that the boy’s disturbed behaviour as a 

manifestation of his disability and a wilful behaviour of the comparator, unrelated to a 

disability ‘although seemingly outwardly identical, had the same disturbing or harmful effect 

on others’.
583

 Therefore, their choice of comparator was valid because they focused on the end 

result of behaviour.
584

 Their analysis of the comparator issue has been subsequently criticised 

that they misunderstood disability which includes both physical and functional limitations, 

and that their analysis gave the impression that the boy was suspended and then expelled 

because of his behaviour whereas in fact he was treated as such on the ground of his 

disability.
585
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     In contrast, the dissenting judges considered that a correct comparator would be a student 

without disability and without disruptive behaviours.
586

 This is because the boy’s disability 

made him have no understanding of his behaviour, while his comparator without his disability 

is ‘able to control their behaviour, but unwilling to do so for whatever reason’.
587

 In other 

words, his behaviour was a manifestation of his disability, while his comparator’s is an act of 

free will.
588

 Therefore, this choice of the comparator is appropriate.
589

 

     Also under the s 5(1) of the AusDDA; after the comparator is identified, judges are then 

required to compare two ways of treating i.e. one for the complainant and the other for the 

comparator, in order to determine whether the complainant is treated less favourably than the 

comparator on the ground of disability.
590

 In addition, they are required to consider whether 

the ‘circumstances’ surrounding the treatment of the person with the disability are the same or 

not significantly different from those of this appropriate either hypothetical or actual 

comparator without the disability.
591

 As mentioned above, the dissenting opinion compared 

the circumstances of the boy and his comparator in order to conclude he was treated less 

favourable than his comparator on the ground of his disability. 

     When less favourable treatment or discrimination on the grounds of disability is proved, 

usually complainant is required to to indicate that there is an involvement of intention to treat 

or a motive for treating him or her less favourably.
592

 However, the AusDDA does not require 

the identification of intention instead it focuses the effect of discriminatory act on the 

complainant. 

    A significant and new feature of the amended AusDDA makes ‘reasonable adjustment’ a 

new ground for identifying both direct and indirect disability discrimination. It states that a 

failure to make reasonable accommodation for persons with disabilities amounts to both direct 
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and indirect disability discrimination.
593

 This significant improvement was to clear suspicion 

of the High Court in Purvis v New South Wales that the act implied an obligation to 

accommodate or a failure to provide reasonable accommodation would itself constitute 

discrimination.
594

 It also reflects the argument of the dissenting judges in Purvis case, which 

explained that disability discrimination is different from discrimination on other grounds, e.g. 

sex or race, because people have various forms of disabilities while attributes of sex and race 

do not vary.
595

 Hence elimination of disability discrimination includes adjustment or 

adaptation to different needs of individuals with disabilities.
596

 This amendment also reflects a 

recommendation from the Productivity Commission,
597

 and will contribute to implementing 

Australia’s treaty obligations under the CRPD.
598

 

     A ‘reasonable adjustment’ under the AusDDA is defined simply as one that would not 

impose ‘an unjustifiable hardship’.
599

 It has been hailed that this understanding of the concept 

of ‘reasonable adjustment’ has a closer connection with that of the CRPD.
600

 However, it is 

criticised that this understanding, like the one under the UKDDA, has been founded on a 

ground of cost in ‘construing what is reasonable and unreasonable’.
601

 This has resulted in the 

definition of reasonable accommodation under the UKDDA being criticised for being more 

sympathetic to persons in power, e.g. employers, rather than protecting vulnerable groups 

such as employees.
602

 In contrast, the USADA takes a more pragmatic approach to defining 

reasonable accommodation.
603

 This includes accessible facilities, equipment or devices, job 
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restructuring, part-time or modified work schedules, reassignment to a vacant position, 

examinations and training materials or policies in accessible formats, provision of qualified 

readers or interpreters, and other similar accommodations for individuals with disabilities.
604

 

It was hope that this would result in the AusDDA following the USADA in understanding 

reasonable adjustments.
605

   

     Under the UKDDA, the definition of direct discrimination reflects some features of the 

theoretical definition of direct disability discrimination including the presence of a 

comparator, and treatment on the grounds of disability.
606

 In contrast to the AusDDA 

regarding identification of a comparator, the UKDDA takes a much narrower approach.
607

 

The UKDDA does not require comparison of different persons (persons with disabilities to 

those without) in the same, or not significantly different circumstances as the AusDDA.
608

 As 

explained in Clark v TDG Ltd, the UKDDA only requires examination of the reason for the 

treatment of persons with disabilities, i.e. finding out why a person with a disability was 

treated as he or she was.
609

 It then requires comparison with the treatment of others to whom 

that reason did not apply, to find out if they would have had identical treatment.
610

 In 

addition, it is explained that the phrase ‘that reason’ in the definition refers to ‘facts 

constituting the reason for the treatment’ rather than a causal link of the reason for the 

treatment with disability.
 611

 This understanding of the phrase is aimed at avoiding the 

difficulties in identifying unreal characteristics of a hypothetical comparator such as ‘the 

characteristics of a hypothetical non-pregnant male comparator for a pregnant woman in sex 

discrimination cases’.
612
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     Moreover, the provision requires identifying an appropriate comparator as an individual 

but not necessarily a person without disabilities.
613

 So an appropriate comparator can be 

anyone. This implication means that the UKDDA, unlike the AusDDA, does not bring in the 

bodily differences of persons with disabilities to compare them to those of persons without 

disabilities, in order to claim equality.  

     Where a valid comparator can be identified, it must be proved that the treatment was less 

favourable for a reason relating to the disability of that person with disabilities.
614

 This 

implies that equality only requires equal treatment, which means that it must be no less 

favourable than the treatment of a comparator.
615

 Because the provision is on direct disability 

discrimination, and the UKDDA contains no provision for indirect discrimination,
616

 it is 

obvious that the provision fails to recognise that equal treatment may in itself be 

discriminatory. Like the AusDDA, under the UKDDA a motive for discriminating or an 

intention to discriminate is not required. All that is required is that discrimination happened 

for a reason related to the disability of the claimant with disabilities.
617

  

     In sum, it is clear that the AusDDA’s definition of direct discrimination is more closely 

aligned to the theoretical understanding of direct disability discrimination than that of the 

UKDDA.  

 

 4.2.2.2. Indirect Discrimination  

Indirect discrimination
618

 arises from different (or disparate) results of applying neutral rules 

that put a person with a certain characteristic in a disadvantaged situation vis-à-vis a 

comparator unless those neutral rules can be legitimately justified.
619

 Indirect discrimination 

also originates from the ideal of equality as sameness, especially equal treatment. Therefore, 
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equal treatment with different results rather than equal results is a precondition for identifying 

indirect discrimination.
620

  

     Indirect discrimination also involves a comparator. The comparator in indirect 

discrimination, in contrast to that of direct discrimination, is a group-based concept.
621

 This 

comparator is identified by using statistics,
622

 or the terminology of ‘particular 

disadvantage’.
623

 The statistical method is used to compare groups in order to determine the 

disproportionate impact on a certain group resulting from applying neutral rules.
624

 This 

disproportionate impact constitutes indirect discrimination against this group. The 

terminology of ‘particular disadvantage’ is also used to determine whether or not the 

application of the neutral rules, which put a person with a certain characteristic at a 

disadvantage when compared with those who do not share that characteristic, is legitimately 

justified.
625

      

     Indirect discrimination occurs when someone applies neutral standards which on the face 

of it seem fair, but where it is harder for members of a certain social group than it is for others 

to comply with them, and as a result they cause disadvantages to the members of that 

group.
626

 For example, a researcher has accused several of the most prestigious universities, 

such as Oxford and Cambridge, of indirectly discriminating against students from 

disadvantaged backgrounds in preventing them from being admitted to these universities.
627

 

According to this researcher, these universities appear to have created fair access for all 

students from different backgrounds, yet those institutions are in fact academically highly 

selective in accepting prospective students. The researcher’s claim is that this is 

discriminatory because academic performance is closely linked to family background — 

better-off pupils go to good high schools, whose tuition fees are expensive, while worse-off 
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ones go to inferior schools because they are generally free of charge.
628

 Thus the superficially 

neutral standards of academic excellence which are used as the criterion for admission to 

these prestigious universities effectively discriminate against the economically poorer 

sections of society.  

     Indirect discrimination also occurs whenever an individual, institution or practice operates 

in such a way that the interests of some individuals are systematically favoured.
629

 For 

instance, employers prefer to hire men because the labour-market has been set up to favour 

men, and employers are unwilling to deal with resulting difficulties in accommodating, for 

example, the fact that women can fall pregnant and require time off work to give birth.
630

 

     A possible solution to dealing with indirect discrimination is the concept of distributive 

justice. This concept is concerned with the fair sharing of community benefits and burdens 

among all members of a society.
631

 To put it in a plain language, distributive justice refers to a 

process whereby states for justifiable reasons legally take income from the better-off and 

distribute it to the worse-off. Income from progressive income tax, for instance, might be 

invested in a vocational training school for all – an illustration of distributive justice. This is a 

liberal concept of distributive justice. Liberal distributive justice considers all rights, both 

negative and positive, to be compatible with such action.
632

 It requires that social and 

economic arrangements benefit the worse-off in society, thus that the transfer of social goods 

should be organised in a way that maximises benefits for the least advantaged.
633

  

     I argue, with the help of the liberal concept of distributive justice, that states or legal 

entities can only be neutral in a relative sense. This means that they have the option to ensure 

a fair sharing of primary social goods among the members of society, especially taking into 

consideration the benefit of its poorer members, even though this might imply the unequal 

treatment of other members of the society, such as the rich and better-off. In order to 
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eliminate indirect discrimination, it is necessary to take into account the interests of 

disadvantaged groups such as women and members of racial minorities when making law and 

policies.
634

 A government intervention can promote the development of disadvantaged groups 

to the benefit of society as a whole.
635

 The principle here is closely related to that of equality 

of opportunity as discussed in the previous chapter on equality.           

     A fundamental difference between direct discrimination and indirect discrimination is the 

presence or absence of intention. Unlike direct discrimination, indirect discrimination does 

not involve an intention and explicitness of the intention.
636

 In addition, the consequences of 

indirect discrimination might be less harmful than those of direct discrimination. This is 

because, although both direct and indirect discrimination cause harm, harm suffered from 

action intentionally motivated is felt more deeply, and is more keenly resented, than that 

caused unintentionally.
637

 I will now examine the definition of indirect discrimination under 

the AusDDA to find out how far it reflects this theoretical understanding. 

     The definition of indirect discrimination under the AusDDA reflects the theoretical 

definition of indirect disability discrimination. Different (or disparate) outcomes result from 

an application of neutral rules and, as result of this application, a person with disabilities is in 

a disadvantaged situation thus this application is legitimately unjustified.
638

 Specifically, the 
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definition holds that the application of the neutral requirement or condition by the 

discriminator puts a person with disabilities at a particular disadvantage when compared with 

those without.
639

 The definition uses the terminology of ‘particular disadvantage’ to identify a 

group-based comparator rather than using statistical evidence which aims at determining 

whether or not the application of the neutral rules is legitimately justified.
640

 The definition 

also prescribes that, should the discriminator wish to apply a neutral requirement or condition, 

they are required to provide reasonable adjustment in order to assist persons with disabilities 

to comply with this neutral requirement or condition.
641

 By not doing so they again put 

persons with disabilities at a particular disadvantage.
642

 

     Under this amended AusDDA, the notoriously difficult proportionality test (substantially 

higher proportion) under the old version for indirect discrimination – where persons without 

the particular disability can comply and, if any, what proportion can comply – has been 

removed.
643

 Instead, the amended AusDDA is concerned with unreasonable requirements or 

conditions with which a person with a disability cannot comply thus putting them at a 

particular disadvantage.
644

 By virtue of these changes, it is easier for persons with disabilities 

to meet the test that they themselves cannot comply with the unreasonable requirement and 

are disadvantaged by it.
645

 In addition, the reasonableness test is now solely the responsibility 

of the discriminators who will now have to prove that their requirement or condition is 

reasonable or that the reasonable adjustment required by persons with disabilities imposes 

unjustifiable hardship on them.
646

 This change therefore shifts the burden of proving the 
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reasonableness of the condition onto the discriminators, compared to the previous version 

where persons with disabilities had to prove a condition was not reasonable.
647

      

     The case King v Virgin Australia Airlines is an example for better understanding of this 

definition.
648

 In this case a woman named Mrs King, contended that Virgin Airlines’ refusal 

of her bookings for three flights constituted, among other form of discrimination, indirect 

disability discrimination against her within the meaning of s 6 of the AusDDA.
649

 She 

reasoned that Virgin Airlines imposed an unreasonable condition by requiring all its 

passengers to move around without disability aids for boarding and leaving planes and she 

was unable to comply with this requirement because of her disability i.e. she could not walk 

and used her disability aids for mobility.
650

 This condition, together with imposition of two-

seat capping per flight policy, led to the refusal of her bookings and put her in a particular 

disadvantage which amounted to indirect discrimination against her.
651

 Even though her claim 

of court fee capping has been dismissed and the claim on indirect discrimination was 

considered as too wide and contentious by the High Court of Australia,
652

 this case is still a 

good illustration on how to litigate the definition of indirect discrimination under the 

AusDDA. In this case, as a complainant with disabilities, Mrs King only needed to state that 

she could not comply with the requirement set by Virgin Airlines because of her disability in 

order to bring her case to court.
653

 Meanwhile Virgin Airlines, as respondent, were required to 

prove that removal of two-seat capping policy would impose unjustifiable hardship on them 

such as cost involved in training staff, or buying equipments to deal with more than two 

passengers with disabilities on board in  a flight, or risk of breach of civil aviation 

regulations.
654
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4.2.2.3. Structural Discrimination  

Structural discrimination occurs when laws, rules, judicial judgements or by-laws such as a 

company’s internal rules are discriminatory. Thus structural discrimination is sometimes 

known as institutional discrimination.
655

 It is important to note that structural discrimination 

can take the form of both direct and indirect discrimination.
656

 Structural discrimination is 

direct discrimination when there is collective intention and explicitness behind the 

discrimination. The most common case is where a law or policy is adopted and this adoption 

reflects an ideology or agreement among members of a powerful group of persons in a 

society, for example a parliament. With this intention and explicitness, a target group of a 

discriminatory legislation or policy is legitimately and disproportionately placed in a 

disadvantaged situation. As a result, a discriminatory intention is formalised and legalised, 

and also enforced in reality. Non-compliance with this discriminatory legislation is illegal and 

can result in liability or punishment. This structural discrimination is systematic because it 

manifests in the law itself, and when it happens it can affect a large number of people or many 

different target groups. 

     Structural discrimination is indirect discrimination when neutral elements are involved. 

This occurs when there are neutral provisions in law which seem fair to all, yet are difficult or 

even impossible for members of a certain social group to comply with, in comparison with 

those of other groups, and as a result may cause harm to the members of this group.  

     Currently, due to the rapid development of international human rights treaties and their 

universal ratification and accreditation, discriminatory laws against any particular group are 

rare. Furthermore, different human rights monitoring mechanisms have been established 

within the UN, such as the Human Rights Council, the Universal Periodic Review and many 

national human rights institutions, to act as watchdogs and whistle-blowers, so states have to 

take care, when adopting their legislation, to ensure that there is minimal discriminatory 
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legislation under their jurisdiction. This form of discrimination should therefore progressively 

cease to exist. 

     However, this does not mean that structural discrimination is being completely eliminated. 

For example, Uganda has controversially adopted an anti-homosexual act prescribing that 

being openly gay can lead to life imprisonment.
657

 This has sparked an outcry from the 

international community, but amounts to no more than the claim that the law is morally 

unacceptable; the international community cannot interfere in a country’s sovereignty. The 

question that now arises is why discrimination is morally unacceptable. I will turn to this topic 

in the next subsection.  

 

4.2.3. Why is Discrimination Morally Impermissible? 

Discrimination, as pointed out in the previous subsection, refers to differential treatment 

either against or in favour of a person on the grounds of this person’s characteristics or group 

membership. However, this differential treatment does not automatically make discrimination 

immoral, because differential treatment can be in favour of, rather than against, someone. The 

important point is not to conflate differential treatment with discrimination, because 

differential treatment that is wrong in one context may be acceptable in another.
658

 The 

relevant question to ask is what makes the differential treatment discriminatory. The answer is 

that it is differential treatment based on the grounds of immutable characteristics, prejudice, 

stereotypes, arbitrariness, or irrationality, and which imposes the majority’s standards on a 

minority group, that is wrong and constitutes discrimination.  

     Discrimination on the grounds of an immutable characteristic of a person is wrong because 

the immutable trait is beyond the person’s control.
659

 Specifically, immutable status in this 

sense is a feature of a person and it is unchangeable, such as their sex, skin colour or a 

disability. In addition, an immutable characteristic can be a person’s fundamental choice, such 
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as their sexual preference. Examples of discrimination on such grounds would be when a 

woman or a gay man is directly discriminated against because they are female or gay. 

     Discrimination on the grounds of a prejudice or stereotype is wrong because such 

discrimination originates from a faulty belief that those with certain characteristic do not 

deserve to be treated as well as those without that characteristic.
660

  

     Discrimination on the grounds of arbitrariness or irrationality is also wrong. This is 

especially true in the case of racial discrimination, which is arbitrary and irrational, since 

reality has proved that people from different races can live together without conflict.
661

 

Furthermore, there is no difference among races in relation to sensitivity, enjoying pleasure, 

feeling pain, intelligence, educability or the capacity to self-govern.
662

  

     Discrimination on the grounds of merit is also wrong because it violates a rule that the best 

qualified should be selected.
663

 It also violates the idea of equal entitlements of people,
664

 as 

discrimination on the ground of merit can be demeaning.
665

 

     Discrimination is wrong because it imposes the majority’s standards onto the minority. 

This happens when laws, rules and norms created by the majority systematically disadvantage 

certain groups, imposing the majority’s standards on the minority and disadvantaging certain 

social groups vulnerable to exploitation and domination by denying them equality of 

opportunity and other privileges enjoyed by the majority.
666

 

     Thus it is argued that discrimination is morally unacceptable in any circumstances for any 

of those reasons. The significant question is whether moral principles can effectively deal 

with, and prevent, discrimination? The answer is that there is a need for antidiscrimination 

legislation to deal with discrimination, as I will discuss in the following section. 
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4.3. The Conception of Anti-Discrimination Legislation  

As explained above, discrimination is morally unacceptable for many reasons and in many 

circumstances; but why cannot moral principles deal effectively with, and prevent, 

discrimination? A moral principle prevents rational persons from pursuing their desired goals 

by any means, including discrimination.
667

 A moral principle entails significant moral values 

which are important in justifying a rational person’s ability to restrain themselves from 

achieving their goals at any cost.
668

 Despite their long-established status in human history, 

moral principles are implemented on a voluntary basis. Reality has demonstrated that nothing 

implemented on a voluntary basis can solve the problem; therefore, something obligatory, 

forceful and binding such as legal rules is needed to deal with discrimination.  

    Anti-discrimination legislation in the form of legal rules has been chosen as a standard 

solution for tackling discrimination in all legal systems. Anti-discrimination legislation in 

legal theory has several components, which include anti-discrimination principles, the 

formulation of certain protected grounds, and different forms of legal remedies for dealing 

with discrimination, such as criminal law, civil law, conciliation, and affirmative action – 

remedies which I will now discuss, along with the extension of those concepts to the context 

of disability.  

 

4.3.1. Antidiscrimination Principles  

The anti-discrimination principle is designed to eliminate differential treatment that is 

disadvantageous to a person or group. As mentioned above, differential treatment can include 

unequal treatment on the ground of irrelevant characteristics, oppressive treatment on the 

basis of minority group membership, and treatment with the effect of subordinating or 

perpetuating the subordination of a minority group. In order to deal with these forms of 

unequal treatment, an anti-discrimination principle transforms into different concepts of the 

anti-discrimination, which are (1) an anti-differentiation principle to deal with unequal 
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treatment on the ground of irrelevant physical characteristics, (2) an anti-oppression principle 

to handle oppressive treatment on the basis of minority group membership, and (3) an anti-

subordination principle to tackle treatment with the effect of subordinating or perpetuating the 

subordination of a minority group.
669

 I will now discuss these three concepts. Based on the 

discussion of them and the understanding of discrimination discussed in Section 4.2, I will 

then establish a theoretical argument to justify the development of anti-discrimination 

principles in the context of disability. 

 

4.3.1.1. Anti-differentiation Principle 

As an anti-differentiation principle, the concept of antidiscrimination rejects unequal 

treatment on the grounds of irrelevant characteristics and thus prohibits discrimination based 

on such characteristics.
670

 These irrelevant characteristics are highly contextualised.
671

 For 

example, if the context is education, a characteristic is considered irrelevant when it is 

unrelated to an individual’s ability to learn or meet the academic requirements of an 

educational institution.
672

 The anti-differentiation principle is based on the view that it is 

morally impermissible to treat individuals differently on the basis of characteristics unrelated 

to the tasks they will be called on to perform.
673

 It also holds that race, ethnicity and sex are 

always irrelevant characteristics; hence it prohibits discrimination based on race, ethnicity and 

sex.
674

 

     The anti-differentiation principle is a strictly merit-based principle, originating from the 

strict version of equality of opportunity,
675

 which requires assessing individuals based on the 

same set of merit-based evaluation criteria, and excludes immutable characteristics or status 

from being considered a decisive factor in determining someone’s opportunities in life. Thus 

the anti-differentiation principle insists that any differential treatment towards individuals or 
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groups of individuals must be entirely based on their capacity to achieve their goals.
676

 

However, it allows for differential treatment which can be so justified.
677

  

     Strict adherence to formal equality of opportunity means that the anti-differentiation 

principle does not extend to accepting affirmative action,
678

 for dealing with discrimination. 

This is because of the view that affirmative action violates merit-based requirements by 

giving preferential treatment to members of minority groups as compensation for past 

discrimination rather than assessing their current capacity.
679

 Furthermore, this principle 

entails that affirmative action creates reverse discrimination, hence should be prohibited.
680

 

 

4.3.1.2. Anti-oppression Principle 

As an anti-oppression principle, the concept of anti-discrimination forbids oppressive 

treatment of individuals on the grounds of their membership of a minority group.
681

 It focuses 

on pointing out any oppressive intention or motivation behind the treatment that aims at 

degrading or dehumanising the members of minority groups.
682

  

     It is useful to recall here the concepts of oppression and minority groups.
683

 Oppression in 

the structural sense refers to the systematic disadvantage, inequality and injustice that some 

groups of people suffer from in society, resulting from deep-rooted discriminatory norms and 

practices conducted by economic, political, and cultural institutions and other players. A 

minority group is any group smaller than half of the population in a society that has 

subordinate status due to their history and cultural differences; the term ‘minority’ in this 

sense refers to the power relationship between the majority and minority relating to control 

over economic, political and social domains. 

     Because of the emphasis on an oppressive intention or motivation, the anti-oppression 

principle, unlike the anti-differentiation principle, permits unequal treatment on the basis of 
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irrelevant characteristics when there is no oppressive intention or motivation involved.
684

 

Thus it does not consider discrimination based on race, ethnicity and sex wrong.
685

 Also, 

because of this emphasis on intention and motivation, it is clear that the concept of 

antidiscrimination as an anti-oppression principle is designed to tackle direct discrimination. 

     In contrast to the anti-differentiation principle, the anti-oppression principle does not 

require compliance with the strict form of equality of opportunity because this principle only 

rejects unequal treatment with oppressive intention or motivation.
686

 Anything which is not 

oppressive to minority groups might be excluded, hence in certain circumstances decisions 

can be made on the basis of merit.
687

 Accordingly, it allows for affirmative action.
688

 The 

justification for employing affirmative action is that affirmative action is not oppressive to 

majority groups and does not create reverse discrimination. Instead it offers opportunities or 

other benefits to certain disadvantaged target groups in order to redress their inequalities or 

disadvantages. 

 

4.3.1.3. Anti-subordination Principle 

As an anti-subordination principle, the concept of anti-discrimination prohibits any treatment 

which has the effect of subordinating or perpetuating the subordination of a minority group.
689

 

Treatment which has the effect of subordinating a minority group includes that which 

undermines the social and political positions of minority groups.
690

 It also include treatment 

which has the effect of perpetuating the subordination of a minority group, or which has the 

unintended consequence of increasing or perpetuating the socially disadvantaged position of a 

minority group, even if the treatment is not purposely directed against that group.
691

   

     The anti-subordination principle prohibits a strict application of formal equality of 

opportunity. A merit-based system does not consider social background and hence could 
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perpetuate the subordinated social status of minorities.
692

 The basis for this prohibition is that 

past oppression of a minority group – for example, the fact that black people usually have 

lower social status and qualifications – could have the consequence that they are not able to 

compete equally when applying for desirable social positions in open competition, and when 

they are assessed on the same set of evaluation criteria during the selection process. The idea 

that everyone should be made to compete equally for desirable social positions would 

therefore perpetuate the subordinate status of this minority group. This prohibition also 

implies a requirement for affirmative action because oppressive action creates subordination 

and neutral action retains existing subordination.
693

 Hence only proactive intervention can 

eliminate the subordinate status of minority groups.
694

 

     The above discussion of these three anti-discrimination principles reveals that the anti-

differentiation principle is very rigid because it insists on strict adherence to formal equality 

of opportunity. In addition, it rejects the application of affirmative action on the basis that 

affirmative action gives preferential treatment to one group over another, which can create 

reverse discrimination. However, this ignores that giving preferential treatment is just one of 

five forms of affirmative action. In contrast, although not less rigid, the anti-subordination 

principle prohibits strict adherence to formal equality of opportunity and allows the 

application of affirmative action.  

     It is clear that the anti-oppression principle is a compromise between the other two 

principles and expresses a liberal perspective which allows flexibility in applying formal 

equality of opportunity and affirmative action. I have adopted the liberal ideal of equality and 

have maintained that persons with disabilities are an oppressed group; therefore, the anti-

oppression principle is my preferred option for dealing with discrimination in the context of 

disability. I will now establish a theoretical argument to justify the development of anti-

discrimination principles in the context of disability.  
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4.3.1.4. Disability Antidiscrimination Principles 

With over fifteen percent of the world’s population living with a disability,
695

 persons with 

disabilities are said to be the largest oppressed group,
696

 and the largest minority group.
697

 The 

development of the disability movement has resulted in a scholarly discourse on disability and 

the establishment of organisations of persons with disabilities has served as a catalyst for this. 

This is because the disability discourse provides ideological arguments and the organisations 

of persons with disabilities can raise their voices in order to advocate for human rights of 

persons with disabilities.   

     The central issue is how the law should conceptualise anti-discrimination in the context of 

disability. My argument is that the concept of anti-discrimination in this context should be 

based on the anti-oppression and harm principles and the liberal concept of distributive 

justice. I take this view because the anti-oppression principle supports a liberal approach of 

allowing flexibility in applying formal equality of opportunity and affirmative action.
698

 

Equality of opportunity can be applicable to persons with disabilities, and affirmative action is 

considered as one of the more desirable methods for ensuring substantive equality of 

opportunity for persons with disabilities.
699

 Allowing the application of formal equality of 

opportunity would mean letting those with disabilities compete equally with persons without 

disabilities when applying for desirable social positions if they so desire and feel more 

comfortable with excluding their immutable characteristic of disability from being a decisive 

factor in determining their chances in life. 

     The application of affirmative action under the anti-oppression principle would mean 

ensuring substantive equality of opportunity for persons with disabilities. For example, the 

application requirements set for persons with disabilities in Vietnam applying for Australian 

Government Scholarships to study at a master level in Australia are less competitive in 

comparison to those for applicants without disabilities. For example, they are required to have 
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one year of work experience instead of two as required for other applicants, and there are no 

English requirements on application except a certificate of English proficiency for non-native 

English speakers with a minimum required score.
700

 This example illustrates that persons with 

disabilities are given some preferences over other groups where their actual social situation 

has been taken into consideration in establishing evaluation criteria. The aim of the 

scholarship programme is to provide equal opportunities for person with disabilities to 

develop the needed skills to become qualified for desirable social positions later on. This 

affirmative action is in the form of preferential treatment for persons with disabilities over 

other groups such as women and ethnic minorities. Thus the anti-oppression principle should 

be considered best suited for dealing with disability discrimination.           

     The concept of anti-discrimination in the disability context can be developed using the 

harm principle.
701

 In the context of disability, however, the harm principle needs to be 

conceptualised in a particular way. It ensures equal opportunities for persons with disabilities 

to secure desirable benefits, eliminates stigmatisation on the grounds of disability, and works 

to stop others from discriminating against persons with disabilities. In addition, a modified 

harm principle in the disability context would dismiss the idea of autonomy in which only 

individuals who are mentally competent are seen as capable of deciding how to lead their 

lives. Rejecting this idea could help to protect persons with intellectual disabilities from the 

assumption of incapability. Along with the understanding of the social and socio-political 

models of disability, this leads to a human rights approach to disability.
702

 

     The concept of anti-discrimination in the disability context could also be developed based 

on the concept of distributive justice.
703

 In the context of disability, the concept of distributive 

justice is valuable because persons with disabilities are undoubtedly the most disadvantaged 

among the disadvantaged.
704

 Their disadvantaged situation should be paid adequate attention 
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– in particular, by State intervention to ensure the fair sharing and redistribution of the 

primary social goods. This would mean that the focus on personal functional impairment was 

shifted to social and institutional barriers. Concurrently, it would also mean that 

responsibilities for ensuring political, legal, and social support for realising the human rights 

of persons with disabilities was placed in the hands of states or the relevant society. This 

interpretation of the liberal concept of distributive justice in the context of disability is 

compatible with the understanding of the social model of disability and a human rights 

approach to disability.
705

 Thus the liberal concept of distributive justice can be effectively 

applied in the context of disability.             

     Throughout the discussion in this subsection it can be seen that a protected characteristic 

of discrimination is the central tenet because all the discussed anti-discrimination principles 

are designed to eliminate discrimination on the grounds of certain protected characteristics, 

including disability. In the following subsection it will therefore be useful to explore how 

anti-discrimination laws identify or define specific target groups in order to protect them from 

discrimination.  

 

4.3.2. The Formulation of a Protected Characteristic of Discrimination 

4.3.2.1. A Mechanism for the Formulation of a Protected Characteristic 

Before identifying the relevant criteria which form a protected group or characteristic for 

discrimination, I will examine the mechanism by which such criteria may be incorporated into 

laws. This mechanism includes three different approaches, namely, a legislative exhaustive 

list of protected grounds, a general provision on protected grounds under a constitution, and a 

legislative non-exhaustive list of protected grounds.
706
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     The first approach is that the law provides an exhaustive list of grounds on which 

protection against discrimination is available.
   707

 On the surface this exhaustive list seems 

very handy because it is easy to recognise which groups of people are protected. Being 

prescribed in legislation, it can also endure over time. In addition, when this exhaustive list is 

adopted by the legislature it indicates the common view of the majority of legislators 

representing their constituencies and indirectly reflects the common view of the majority of 

the population.   

     However, this approach has some limitations. The list is defined under legislation, so no 

court can modify it, although a court can interpret it.
708

 Additionally, the list can become very 

rigid and delay justice for a newly aggrieved group when it can only be changed by legislation 

or a constitutional amendment – something that is in practice invariably a protracted 

process.
709

 If an aggrieved group would like to be listed in this exhaustive set as a protected 

group, they have to wait or advocate to a social and political movement influential enough to 

have the list amended by the legislature.
710

 Examples of this approach are the UK Sex 

Discrimination Act 1975 or EU antidiscrimination law.
711

 

     The second option is a constitutional approach where a constitution comprises an open-

ended provision or a set of provisions on equality, guaranteed by prescribing that everyone is 

equal before the law, which is the model exemplified under the Fourteenth Amendment of the 

US constitution.
712

 This provision is left entirely subject to interpretation by judges,
713

 usually 

of a Supreme Court or Constitutional Court. However, this constitutional approach has been 

criticised for making it very difficult for new protected groups to enlist. The first reason for 

this difficulty is that its extension to a new protected group is very much dependent on the 

ideological orientation of the judges of the Supreme Court or Constitutional Court.
714

 This 

ideological orientation determines the court’s anti-discrimination agenda regarding whether or 
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not the court will rule in favour of a claim on a new ground or characteristic for anti-

discrimination by a certain group of people.
715

 The traditional anti-discrimination agenda 

holds that laws should be there to protect all entrenched values of a society, e.g., heterosexual 

marriage, the inferior status of women to men, and the assumption of the incapacity of 

persons with disabilities, while there is little support for non-traditionally protected groups on 

grounds such as homosexuality or disability.
716

 For example, the US Supreme Court, at a time 

when there were more conservative judges, held the view that homosexuality should be 

condemned, as stated in one of its judgements.
717

 As a result, it came under strong criticism 

given the amount of effort expended to uphold these conservative values.
718

 A more liberal 

anti-discrimination agenda holds that vulnerable groups such as homosexuals or persons with 

disabilities should be protected by the law.
719

  

      Another reason for the difficulty in extending protection to new groups is that this 

constitutional approach is based largely on precedents; thus when there is no precedent there 

will be no new protected group.
720

 An example relates to women, who had been excluded in 

the past from jury service, there having been no precedent of women doing jury service.
721

 As 

a result, women were excluded from doing jury service, and for a long time there would be no 

new protected categories for women.
722

  

     These two approaches are said to be at the two extremes, and relatively rigid.
723

 The third 

approach, in which legislation is adopted with a non-exhaustive list, can however balance the 

two extremes, as it gives judges some power to interpret the list, and the list itself can be 

added to or modified by the legislature.
724

 This non-exhaustive feature can be incorporated 

through the words ‘such as’, ‘including’, ‘other status’, and in particular, ‘or the like’.
725

 An 
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example of this approach is the Canadian Charter of Rights and Freedoms.
726

 This model 

gives judges some power to extend the non-exhaustive list in different ways through 

interpreting other status or finding a similar ground stated in the list.
727

 The legislature can 

amend the list as required. However, conservative groups have expressed concern that in this 

way the non-exhaustive list can be extended by a liberal court by adding non-traditionally 

protected groups such as homosexuals or persons with disabilities, and the list would become 

too long.
728

 

     This discussion illustrates the various mechanisms for introducing grounds of anti-

discrimination into the laws, but we first need to ask which substantive grounds of non-

discrimination should be included in the law. Substantive grounds would be race, sex, 

sexuality, ability, age, and so on. In the following sub-subsection, I will discuss how a 

substantive ground is identified as a characteristic protected from discrimination. 

 

4.3.2.2. The Substantive Grounds for Formulation of a Protected Characteristics 

Several criteria have been enlisted for what constitutes a substantive ground as a characteristic 

protected from discrimination. These include the presence of a significant minority segment 

of a population sharing the same characteristic(s), their experience with discrimination, the 

absence of protection under existing legislation, and/or a social movement for change. Every 

substantive ground established will not necessarily be selected from these criteria. 

     According to the first criterion there should be a significant minority segment of the 

population of a society who share the same characteristics and consequently suffer 

disadvantages. In establishing race as a substantive ground for non-discrimination legislation 

in the UK, the way of classifying an ethic minority, which only referred to black people, had 

been changed.
729

 It included immigrants from all backgrounds as a minority accounting for 
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5.5 per cent of the general population according to a 1991 Census.
730

 Another example is 

where Australia established disability as a substantive ground for non-discrimination 

legislation by presenting a comprehensive statistic that 15.6 per cent of the Australian 

population had some form of disability; they used a statistical method to define a significant 

minority segment of the population sharing the same characteristic.
731

       

     The second criterion is that there should be increasing evidence that the minority segment 

of the population has experienced discrimination in all aspects of life. For example, in 

establishing disability as a substantive ground for non-discrimination legislation in Australia, 

there was evidence that people with disabilities were discriminated against in the employment 

sector, such as in dismissals on the grounds of disability.
732

 They also had been discriminated 

against in education, housing and accommodation, and public transportation.
733

 Similarly, the 

mentioned immigrants in the UK experienced racial inequality, and racial attacks, as well as 

discrimination in housing, employment and education.
734

 

     The third criterion is that there should be an absence of protection under the existing 

legislation for the minority segment of the population. For example, the Civil Rights Act of 

1964 in the US did not cover disability,
735

 and the US Supreme Court had never before 

considered disability as a possible ground for discrimination under the equal protection clause 

of the Fourteenth Amendment.
736

 In the UK, in establishing sex as a substantive ground for 

non-discrimination legislation, it was pointed out that related grounds of sexual orientation, 

marital discrimination, paternity leave, and sexual harassment had not been considered as sex 

discrimination under the existing legislation such as the Equal Pay Act.
737

 

     The fourth criterion is that there should be a social movement to change the disadvantaged 

situation for the minority segment of population. In establishing disability as a substantive 

ground for non-discrimination legislation in the UK, a disability movement of persons with 
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disabilities emerged in the early 1980s, with an increasing number of disability rights 

organisations and a campaign for anti-discrimination legislation.
738

 This provided a sustained 

push for comprehensive anti-discrimination legislation.
739

 

     This discussion briefly reveals how substantive grounds such as race, sex, ability have 

been made as a protected characteristic from discrimination. Once a protected characteristic 

has been established, it requires legal remedies to discrimination taking place against this 

protected characteristic. In the following sub-section, I will turn to this topic. 

 

4.3.3. Legal Remedies for Discrimination 

Legal remedies are available for dealing with discriminatory acts, both in mainstream 

legislation or as stand-alone antidiscrimination laws. The measures used to tackle 

discrimination include criminal law, civil law, affirmative action, and dispute resolution 

through conciliation.
740

 

     Disability has been made a substantive ground for formulating a protected characteristic, 

as just discussed; hence it is self-evident that disability is also a substantive ground for legal 

remedies. In addition, at present, on the basis of my research, I estimate that there are around 

104 countries worldwide that have disability legislation of some kind in the form of anti-

discrimination or general disability laws and regulations.
741 

The research results also show 

that anti-discrimination legislation in those approximately 104 countries applies one, or some, 

of the four abovementioned approaches to dealing with disability discrimination.
742

 

     In this subsection I will assess the relative suitability of utilising these kinds of law – 

criminal law, civil law, and dispute resolution through conciliation – for tackling 

discrimination. Affirmative action, a model using policy decisions rather than individual 
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actions as in civil or criminal laws, has been discussed in Sub-subsection 3.3.2.2 of Chapter 

III. I will in due course describe the results of my research on national discrimination laws 

regarding legal remedies as examples of each approach. 

 

4.3.3.1. Criminal Approach 

The criminal law model is used where discriminatory acts are criminalised under criminal 

laws and any alleged offender is taken to a criminal court by prosecutors. The main idea of 

the criminal law is to sanction or apply a penalty. The advantage of this criminal law model is 

that it represents the strictest punitive measure possessed by society in response to any 

discriminatory conduct.
743

 Thus the effectiveness of the anti-discrimination laws seems to be 

maximised, in virtue of being enforced by the whole law enforcement system, including 

prosecutors, courts, the police, prisons, and the like. This is so because it is contended that 

criminalised conduct is not only harmful to the victim but to the whole society, and the 

punishment is legal and imposed upon the persons who have violated the shared norms of the 

society.
744

 Thus litigation of a criminal penalty in law for discrimination should result in 

‘deterring potential discriminators’ from engaging in discriminatory acts.
745

 

     However, criminal sanctions have many disadvantages. First, criminal law can only be 

applied to deal with direct discrimination, because the intention to harm must be proved 

according to the fundamental principle of penal law.
746

 There are situations where intention to 

harm cannot be proven, even though there is apparently (indirect) discrimination, and the 

perpetrator goes unpunished.
747

 Hence indirect discrimination cannot be dealt with using a 

criminal approach. Moreover, in terms of the level of proof required, it is difficult to ascertain 

that there is no reasonable doubt that an act of discrimination has occurred, at least in the 

common law system.
748

 In terms of legal proceedings, the victims cannot initiate a complaint 
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directly to a court. Instead they must report the incident to the police.
749

 The involvement of 

prosecutors will then follow the police investigation, before the case can even reach a court. 

This whole process takes time. 

     Other drawbacks relate to the lack of compensation for the victims. It has also been argued 

that criminal law punishes the perpetrator of a criminalised discriminatory act yet it 

guarantees no tangible redress to the victims.
750

  

     I add one more disadvantage: that the criminal approach can be hard to apply to structural 

discrimination or to direct or indirect discrimination where the action cannot be attributed to 

an individual. This is because the fundamental principle of criminal law is that criminal 

responsibility is solely that of individuals. Yet discrimination is conducted not only by 

individuals but also supra-individuals or organisational subjects. In this sense, holding supra-

individuals or organisational subjects of discrimination criminally liable is contrary to the 

fundamental principle of the criminal law. 

     Countries that follow the criminal law approach include France, Finland, Spain and 

Luxembourg. Their anti-discrimination laws prohibit discrimination against persons with 

disabilities in their criminal laws mainly in the employment sector, and result in punishment 

or fine. Countries such as Australia, Hong Kong, Mauritius, Israel, the Philippines, Zambia 

and Zimbabwe have adopted a civil or social law approach to prohibit disability 

discrimination with a reference to sanctions under their criminal laws.
751

 For example, the 

Australian discrimination statute characterises unlawful discrimination or harassment as an 

offence punishable with six months of imprisonment or a fine, and the Hong Kong 

Discrimination Ordinance imposes up to two years of imprisonment if somebody incites 

hatred towards, serious contempt for, or severe ridicule of persons with disabilities.
752
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4.3.3.2. The Civil Approach     

The civil approach, in contrast to the criminal approach, is mainly used to deal with disputes 

between or among private parties.
753

 The state plays a passive and neutral role as an arbiter in 

these disputes in civil courts,
754

 even though the court’s judgements will be enforced properly 

by the law enforcement system.
755

 The aim of these civil proceedings is to compensate the 

victims who have suffered to the greatest extent possible, rather than to condemn the 

wrongdoers.
756

 Hence, in civil proceedings conciliation, mediation, and settlement are 

important tools for settling disputes and for compensating the victims without stigmatising or 

condemning the alleged discriminator.
757

 In addition, neither party involved has to prove 

intention to harm.
758

 Because of these advantages, civil proceedings for dealing with 

discriminatory conduct are increasingly used, especially in Europe.
759

  

     Individual complaint to tribunals or courts is the main method of enforcing anti-

discrimination laws in the civil proceeding.
760

 Tribunals are more informal, and incur lower 

costs than courts.
761

 For example, tribunals use a panel of experts to consider the case, and 

representatives for parties involved are not necessarily lawyers.
762

 Decisions are made by a 

legal chair and lay members with specialised experiences in the dispute field.
763

 Courts, in 

contrast are very formal with complicated pleadings and lengthy process, and above all very 

costly.
764

  

     This method, however, poses some limitations. First, the burden of proof is solely the 

victims’ responsibility if they wish to bring an incident to court.
765

 One of the difficulties in 

this regard is that there is always a difference in the information available to the parties 
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involved.
766

 The victims have to provide evidence that discrimination has taken place but the 

information required for proof is not necessarily in their control or possession.
767

 It is 

extremely difficult to obtain evidence when evidence is in the hand of discriminators.
768

 The 

most deterrent factor of this method is that it places greater financial burdens and risks to 

victims of discrimination and discourage them from pursuing their civil claims, even when 

they have chance to win the case.
769

 All complainants have to pay court fees and may face an 

order for costs and expenses for the other parties if unsuccessful,
770

 because court fees and 

expenses are accounted on the ‘loser pays’ basis.
771

 In addition, of course, there are also 

lawyers’ fees and costs.
772

          

     In the civil proceeding, there are several types of remedies after a liability judgment or a 

settlement following an individual complaint of discrimination. The most popular type of 

remedy is monetary compensation for emotional and economic losses.
773

 The payment also 

contains an inbuilt deterrent element because it holds that discriminator is responsible for the 

harm done to the victim by paying out for the damages.
 774

 The payment of damages is also 

designed to deter other potential discriminators in the community.
775

  

     Another type of remedy is in injunctive form.
776

 For example, injunctive forms in civil 

discrimination lawsuits require that public institutions or companies are required to take 

measures to eliminate existing discrimination and prevent future discrimination.
777

 Injunctive 

remedies in the employment context include measures such as reviewing recruitment 

procedures in order to increase representation of the disadvantaged groups in the workforce, 
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providing training on anti-discrimination, and accommodating the individual needs of 

employees.
778

 

     However, remedies of the individual complaint procedure are limited to their focus on the 

individual and primarily available in the form of monetary compensation.
779

 Both courts and 

tribunals are very reluctant to award remedies in a punitive form, where monetary 

compensation or injunction is not sufficient enough to punish discriminators for their 

discriminatory act.
780

 In addition, even though there is an inbuilt punitive element in the 

payment of monetary damages as discussed, the primary aim of monetary compensation is to 

restore the victim to their rightful economic status in which they would have been without the 

unlawful discrimination,
781

 not to punish the discriminators. 

     This is the most common approach employed by countries to deal with discrimination on 

the grounds of disability.
782

 These countries include Australia, Canada, Chile, Costa Rica, 

Ethiopia, Ghana, Guatemala, Hong Kong, Hungary, India, Ireland, Israel, Korea, Madagascar, 

Mauritius, Namibia, Nigeria, the Philippines, South Africa, Spain, Sri Lanka, Sweden, the 

UK, the US, Zambia, and Zimbabwe.
783

 Most of these statutes cover employment-related 

discrimination against persons with disabilities. The most comprehensive disability 

discrimination laws are from Australia, Canada, Hong Kong, the Philippines, the UK and the 

US. Critics argue that if disability is treated as positive discrimination, and dealt with under 

anti-discrimination laws, not all deep-rooted structural barriers that discriminate against 

persons with disabilities can be removed.
784

 For example, the ADA can prohibit an employer 

from discriminating against a qualified candidate with disabilities, but it cannot prohibit the 

employer from failing to equip their workplace with accessible features,
785

 based on the 
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principle of proportionality, which can allow a private entity to override fundamental 

rights.
786

      

 

4.3.3.3. Conciliation 

Conciliation refers to a procedure of dispute settlement through an informal proceeding, 

where the parties involved try to seek some sort of compromise, and none of the rules applied 

for criminal and civil approaches are followed.
787

 A panel may act as a conciliation body or as 

a commission trying to find a compromise solution for the parties involved.
788

 This body is 

impartial,
789

 and can require the parties involved to appear before or submit relevant 

documents to it.
790

 Conciliation is a private but voluntary process initiated by either party and 

decided by both parties, in which the outcome is non-binding.
791

 If conciliation attempts are 

ineffective, the parties involved can bring the matter to court.
792

 

     Conciliation has a number of disadvantages. The fact that none of the formal rules are 

applied could mean ‘that any evidence, or rumours, or hearsay, impressions or opinions may 

be brought up’ in the conciliation process,
793

 which might prolong the process, as the 

information needs validating. Conciliation is dependent very much upon the negotiation and 

communication skills of the parties involved.
794

 Aggrieved complainants may feel constrained 

to negotiate to their own disadvantage, or an inefficient conciliator or uncooperative 

respondent might lead the process to deadlock.
795

 The most difficult aspect of this procedure 

is that it requires the goodwill of the parties involved, especially the discriminator. This is 

sometimes very difficult to achieve, because when a person has intent to discriminate, it is 

hard for them to admit this and go through a process that might be embarrassing to them.  
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     Conciliation is, however, a better approach to handling complaints than going directly 

court,
796

 and many cases are solved this way.
797

 Thus all anti-discrimination laws use 

conciliation as their preferred method.
798

 For example, the ADA encourages the application of 

conciliation to resolve disputes arising under the ADA.
799

 The AusDDA makes reference to 

conciliation in the Australia Human Rights Commission Act 1986.
800

 The UKDDA has 

conciliation as a measure of dispute settlement for employment.
801

        

    

4.4. Concluding Remarks 

Discrimination as discussed in this chapter is a complex concept affecting individuals, groups 

and society. Discrimination has been defined here as a form of detrimental treatment based on 

one or more actual or perceived personal characteristics such as disability. Against this 

background, by extending the discussion of discrimination to the context of disability, it has 

been suggested that the understanding of discrimination in law in the disability context is no 

different from the understanding of discrimination in general.       

     The main concern is how this understanding fits into the disability context. As explained 

above, it has fitted into the disability context because the conceptual understanding of 

discrimination has been reflected in disability discrimination national laws. This is illustrated 

in the analysis of the examples of the national laws of Australia, the US and the UK.  

     A more important concern is how this understanding has been transformed into concrete 

normative rules to protect persons with disabilities from discrimination. Disability has been 

made a substantive ground for formulating a protected characteristic, as indicated in the 

analysis of the national laws of Australia, the US and the UK, as well as a substantive ground 

for legal remedies. It is clear that national protections from discrimination for persons with 

disabilities is more pragmatic than international human rights law – something that will be 

discussed in the next chapter – by using legal remedies such as criminal law, civil rights law, 
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affirmative action and conciliation for dealing with disability discrimination.  

     The central issue now is how this understanding fits into international human rights law in 

the context of disability, specifically the CRPD. The next chapter will investigate how the 

concept of discrimination, together with those of disability and equality, are formulated under 

the CRPD as its ideological framework. 
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CHAPTER V: THE CONVENTION ON THE RIGHTS OF PERSONS 

WITH DISABILITIES 

 

5.1. Introductory Remarks  

The Convention on the Rights of Persons with Disabilities (CRPD) was adopted on 13
th

 

December 2006 and came into force on 3
rd

 May 2008.
802

 It is the first comprehensive human 

rights treaty of the twenty first century and the first human rights convention to be open for 

signature and subsequent formal confirmation by regional integration organisations.
803

 At the 

time of writing, the CRPD encompasses 166 States Parties.
804

  

     The analysis in this chapter is undertaken to ascertain to what extent the CRPD 

conceptually advances the cause of the protection of the human rights of persons with 

disabilities. It will show that the CRPD, with its fundamental principles and provisions, does 

indeed conceptually do so. Specifically, the analysis will help to establish a clear 

understanding of the concepts of disability, equality and discrimination under the CRPD 

through discussing to what extent the CRPD incorporates the concepts of equality, 

discrimination and disability, as discussed from the beginning of this thesis, in its principles 

and provisions. It is noted that alongside the conception of the liberal legal equality on human 

rights as discussed above, the CRPD is also based on a semi-relational model. To enrich the 

discussion on the theoretical framework of the CRPD, I will briefly discuss this semi-

relational model known as the ethic of care. 

     The analysis of this chapter is also intended to ascertain to what extent, overall, the CRPD 

normatively advances the cause of the protection of the human rights of persons with 

disabilities. This doctrinal analysis will present evidence that the CRPD possesses inherent 

normative merits and values for creating platforms for positive changes for the advancement 

of the human rights of persons with disabilities. It will then serve as a normative background 
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for investigating, in Chapters VII and VIII, how the CRPD’s principles and provisions will be 

implemented.  

     This chapter is divided into five sections. Section 5.1 is the introduction. Section 5.2 gives 

a brief history of the CRPD, which will help set out the context for the analysis of the CRPD 

in the following sections. Section 5.3 explores the conceptualisation of disability, equality and 

discrimination with regard to how these concepts developed and how they are construed 

under the CRPD in relation to the established understanding of them, and to show that the 

CRPD conceptually advances the cause of the protection of the human rights of persons with 

disabilities. A brief discussion on the ethics of care is also included. Section 5.4 examines the 

most distinctive features of the CRPD that make it different from other human rights treaties, 

using selected articles of the CRPD to show that it normatively possesses inherent merits and 

values, creating platforms for positive changes in the advancement of the human rights of 

persons with disabilities. Section 5.5 concludes the discussion of the chapter. 

 

5.2. A Brief History of the CRPD 

In this section I will briefly discuss how the CRPD was promoted on the UN’s legal 

development agenda, how it was negotiated, and who helped shape it. This brief history will 

serve as a context for interpreting the CRPD’s principles and substantive provisions for its 

implementation. 

     UN Member States had for some time attempted to campaign for the development of a 

convention on human rights of persons with disabilities. The Governments of Italy and 

Sweden, at the forty-second and forty-fourth sessions of the General Assembly, recommended 

drafting a convention on the rights of persons with disabilities,
805

 but they were unsuccessful. 

Lamenting these unsuccessful attempts,
806

 the Special Rapporteur of the Sub-Commission on 
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Prevention of Discrimination and Protection of Minorities in his report on Human Rights and 

Disabled Persons pointed out that ‘persons with disabilities are going to find themselves at a 

legal disadvantage in relation to other vulnerable groups’ such as women, or migrant workers 

because those groups have had the protection of the legally binding norms namely the 

CEDAW or CMW.
807

 He stressed that there was the need for defining specific rights of 

persons with disabilities with regard to civil, political, economic, social and cultural right, and 

specific issues such as discrimination, and institutionalisation;
808

 and that there was also a 

need for an international monitoring mechanism to oversee realisation of their human rights 

and fundamental freedoms.
809

 The Special Rapporteur emphasised that adopting a convention 

on the rights of persons with disabilities was the matter of time rather than a lack of good 

intention.
810

 

     In 2001 the Government of Mexico led a campaign to the General Assembly against the 

backdrop of the Millennium Development Goals (MDGs), which were formulated based on 

the United Nations Millennium Declaration, with the aim, among other things, of halving 

extreme global poverty by 2015, but persons with disabilities were not identified as a specific 

target group for action in the MDGs.
811

 The Government of Mexico argued that the MDGs 

could not be realised if persons with disabilities were excluded from this global development 

effort.
812

 As a result of this advocacy the General Assembly adopted a resolution to establish 

an Ad Hoc Committee, with New Zealand as chair, to negotiate an international convention to 

confirm that persons with disabilities had a right to claim their human rights and that these 

rights were to be protected.
813
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     At the beginning of the negotiation process there were many ideas for the future of the 

convention, and some countries such as Mexico,
814

 and Venezuela, 
815

 had already submitted 

their proposals for a future convention. This effort was well-intentioned, but it diverted the 

focus to the medical model of disability, because it used the WHO’s definition on disability, 

which had long been criticised for its focus on the functional limitations of individuals.
816

  

     Recognising that the CRPD could not be shaped by so many different ideas and opinions, 

the European Union recommended setting up a group of experts with the aim of preparing and 

presenting a draft text for a convention, to serve as a basis for negotiation by Member 

States.
817

 This working group was set up by the Ad Hoc Committee with a membership that 

included mainly governments with equal geographical representation, and other stakeholders 

such as non-governmental organisations NGOs, and National Human Rights Institutions 

(NHRIs).
818

 

     As can be seen from the membership of the Working Group, in shaping the CRPD, civil 

organisation such as NGOs, and especially Disabled Persons Organisations (DPOs), actively 

participated in the negotiations, moving from a state-centric model of treaty negotiation, in 

which treaties are negotiated by states behind closed doors, towards a participatory 

approach.
819

 Though non-state participants in the treaty negotiations have only consultative 

status, their role should not be underestimated in arguing for the necessary content 
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incorporated into the CRPD draft. For example, Disabled People's International (DPI)
820

 

called for the inclusion of women with disabilities.
821

 The International Disability Caucus 

(IDC)
822

 played a particularly important role in setting out, among many other things, the 

definition of disability and legal capacity which will be discussed in the following sections of 

this chapter. Hence it has been argued that the CRPD is the product of ‘the persuasive, 

educative and advocatory roles performed by the civil society’,
823

 rather than the conventional 

treaty negotiations of UN Members States.  

     In addition, negotiations happened not only around the UN negotiating table with 

participation of the negotiating states, but many international and regional conferences and 

seminars were organised to consult about the draft text – for example, the  Regional Seminar 

on an International Convention on Disability, held in Beijing, China, on 4th – 7th November 

2003, or Non-EU Eastern Europe Consultative Meeting on a Draft Comprehensive Integral 

International Convention on the Protection and Promotion of the Rights and Dignity of 

Persons with Disabilities, held in Belgrade, Serbia and Montenegro, on 21st – 23rd March 

2006.
824

 The outcomes of those conferences and seminars were presented at the official 

negotiation meetings as the negotiating sessions’ documents for consultation. After eight 

negotiating sessions of the Ad Hoc Committee, from July 2002 to August 2006, the CRPD 

was adopted on 13
th

 December 2006, confirming that persons with disabilities have a right to 

claim their human rights, and that their human rights are to be protected.        

     This brief history will serve as the context for examining the CRPD’s fundamental 

definitions and principles on disability, equality and discrimination, and for understanding its 

substantive provisions in the following sections. 
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5.3. Conceptual Framework of the CRPD 

In Chapters II, III, and IV I explored conceptions of disability, equality and discrimination in 

relation to their philosophical and political understandings, and how these understandings 

have been transferred into legal concepts, especially in the disability context. Against this 

background, in this section, I will explore whether and to what extent these conceptions are 

present under the CRPD. Specifically, I will investigate which model(s) of disability – 

medical, social, minority civil rights, and/or the human rights-based approach – have been 

incorporated into the CRPD. I will then examine whether the CRPD has employed the liberal 

ideal of equality and equality as difference as I endorsed it earlier. Finally, I will investigate a 

normative understanding of the concept of discrimination under the CRPD in order to 

compare it to a theoretical conception.   

     The doctrinal analysis in this section will help establish a clear understanding of the crucial 

conceptions of disability, equality, and discrimination under the CRPD, serving as an 

ideological and conceptual framework for the CRPD for its implementation with regard to 

state reporting and individual complaint procedures, to be discussed in Chapters VII and VIII 

of this thesis, respectively. 

 

5.3.1. The Conceptualisation of Disability under the CRPD 

The following discussion takes the position that the concept of disability should be a careful 

selection of elements from various approaches, so that policy is context-specific. In this 

subsection, I will briefly discuss the context for formulating the definition of disability under 

the CRPD. I will then show that it has selectively adopted a conception of disability by 

choosing the best and most reasonable aspects of all existing understandings of disability, to 

make them legally binding. The analysis will help me investigate, in Chapters VII and VIII, 

which inquire into the implementation of the CRPD, how this normative understanding of 

disability is in turn understood and interpreted by the States Parties to the CRPD and the 

CRPD Committee. 
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5.3.1.1. The Historical Context for Understanding Disability under the CRPD 

Before the adoption of the CRPD there was no universal understanding of disability, 

especially in relation to its legal aspect, and it has always been a great challenge to come up 

with such a common understanding. This challenge includes that disability should be defined 

broadly, and that existing ICF definitions should be utilised. The challenge was clearly 

reflected in the negotiation process, and in the interpretation of the definition, under the 

CRPD.  

     During the negotiation process, opinions about an understanding of disability were so 

divergent that a definition of disability was always absent in the draft texts. The reason for 

this divergence was that most participating NGOs and some States supported the option that 

the future CRPD should define disability broadly and apply it to all persons with all types of 

disabilities, while a large number of States objected to any attempt to incorporate a 

generalised definition.
825

 The opposing States argued that such a broad definition may limit 

the scope of the future of the convention.
826

 Yet it has been pointed out that the main reason 

for this objection was that a broad definition of disability might compel States to recognise, 

during future domestic implementation efforts, a large number of persons with impairments 

who are not traditionally identified as persons with disabilities within their societies, such as 

persons with psycho-social disability.
827

 Other members were of the view that a definition of 

this term was not necessary.
828

 Some members of the Working Group considered that it was 

more important to provide a definition of ‘persons with disabilities’ rather one of 

‘disability’.
829
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     Some other delegations suggested using the existing ICF definitions.
830

. However, the IDC 

vehemently opposed that suggestion on the basis that the ICF comprised a ‘very controversial 

definition of disability that many disability organizations do not accept’.
831

 In addition, the 

IDC argued that the ICF is revised every five years, while there is no precedent for a human 

rights treaty to be revised every five years, and the IDC stressed that disability was an 

evolving concept.
832

 

     Despite this divergence, it is important to note here that there was general agreement that if 

a definition was included, it should be one reflecting the social model of disability rather than 

the medical model.
833

 The negotiating text did not reflect this general argument because it was 

suggested in one way or the other by the negotiating parties that disability was to be 

understood as an individual functional limitation.
834

 For example, Australia proposed a 

definition of disability from its DDA,
835

 that strongly views disability as a biological 

condition and has a focus on the medical meaning of terms such as ‘mental’, ‘physical’, or 

‘emotional impairment, and on individual functional limitations expressed in words such as 

‘loss’ or ‘malfunction of the body’.
836

 

     A breakthrough was reached during the 7th session when the Chair suggested that 

disability should be understood to be a result of interaction between persons with impairments 

and environmental and attitudinal barriers.
837

 This served as a foundation for the facilitator of 
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the group discussion on the definition of disability to come up with a complete definition on 

disability for the final CRPD text. The final text came out reflecting the IDC’s view of 

disability as an ‘evolving concept’ and the result of the interaction between persons with 

impairments and physical and structural barriers. The final definition reads:  

Disability is an evolving concept and results from the interaction between persons with 

impairments and the attitudinal and environmental barriers that hinder full and effective 

participation in society on an equal basis with others.
838

 

     One concern is that this concept of disability is placed in the Preamble of the CRPD. A 

preamble of an international treaty is not considered legally binding or operative; instead it 

only forms a part of the context for interpreting a treaty.
839

 Therefore the impact of this 

concept of disability was rather weak in virtue of not being in a legally binding part of the 

CRPD. However, because a Preamble forms an integral part of the context for interpreting a 

treaty, and a treaty is required to be interpreted in good faith according to the ordinary 

meaning of the treaty’s language taken in its context and given its purpose,
840

 this evolving 

concept of disability should certainly be taken into consideration in interpreting the CRPD. In 

addition, the evolving concept is affirmed by the definition of persons with disabilities being 

placed in a legally binding section confirming that a disability is a result of the interaction 

between personal impairments and external factors that may hinder a person’s full and 

effective participation in society on an equal basis with others.
841

 In the following sub-

subsection this definition will be analysed in the broader context of the CRPD.  
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5.3.1.2. A Depiction of the CRPD’s Definition of Disability 

From the above reading of the definition of disability under the CRPD, disability is generally 

not a fixed but an evolving concept.
842

 In addition, it is no longer considered a medical 

condition, but rather as the result of the interaction between ‘negative attitudes or an 

unwelcoming environment with the condition of particular persons’.
843

 However, the adopted 

concept of disability has to be discerned not only from the definition in the Preamble but 

accumulatively over the CRPD’s text and even in its drafting documents. I will therefore go 

through the CRPD’s text and its drafting documents in order to show that it has selectively 

adopted a conception of disability by choosing the best and most reasonable aspects of all 

existing understandings of disability, to make them legally binding. 

     First of all, even though it has been commented that the CRPD departs from the medical 

model of disability,
844

 I argue that the CRPD has partly retained and applied the medical 

model. The basis of my argument is that although elaboration on what an impairment would 

entail cannot be found in the CRPD’s text itself, it can be found by revisiting the CRPD’s 

drafting documents as a source of reference for interpreting the term ‘impairment’ in this 

definition.
845

 The negotiating documents suggest that limited biological conditions of 

individuals such as deafness, blindness or immobility resulting from polio or spinal cord 

injury, and so on, are referred to as individual impairments.
846

 I conclude that the CRPD has 

recognised disadvantaging biological conditions of individuals and has at the same time partly 

applied the medical model of disability. This is not to say that it is a bad thing that the medical 

model is partly retained under the CRPD, and it is important to recall here that I suggested in 

Section 2.5 of Chapter II that the medical model of disability is not something undesirable, 

because individual functional limitation does indeed contribute to creating disability. 
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     Secondly, though it has been welcomed that the social model of disability prevails over the 

medical model under the CRPD,
847

 the question arises to what extent the CRPD has adopted 

the social model. I argue that the CRPD has partly adopted this model. The basis for my 

argument is that since the CRPD has certainly partly adopted the medical model, it cannot 

rely fully on the social model. As an example, rehabilitation and early detection of and 

intervention in disability, which are always a part of medical intervention as conducted by 

health professionals under the medical model, are highlighted under Articles 25 and 26 of the 

CRPD.
848

 Specifically, rehabilitation comes in parallel with an emphasis on the society’s 

adjustment and accommodation, which can be seen in, for example, Article 9 on accessibility. 

In addition, the early detection of and intervention in disability are conducted on the basis of 

informed consent, as required under Article 25. The society’s adjustment and accommodation, 

and informed consent always form a crucial part of the social model of disability. Therefore, I 

conclude that the CRPD has adopted the social model of disability, but only partly; because it 

does not reject individual functional limitations, but simultaneously stresses that a society 

needs to change to accommodate the needs of persons with disabilities, and that only by doing 

so can it facilitate the full integration of persons with disabilities.  

     Thirdly, I contend that to some extent the CRPD has adopted the civil rights model of 

disability. Because it holds that disability is a result of social construction shaped by external 

factors, including built environments, cultural attitudes and social behaviours, it requires 

reasonable accommodation of the built environment as specified under Article 9,
849

 and 

changes in attitudinal and social behaviours as defined in Article 8.
850

 Moreover, the CRPD 

incorporates the view that structural discrimination toward persons with disabilities results in 

institutional rules and procedures of both public and private entities; hence this structural 
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discrimination must be eliminated.
851

 Additionally, as mentioned, the CRPD does not reject 

personal impairment but affirms that personal impairment does to some extent contribute to 

creating disability, thus partly adopting the medical model of disability. All of these are also 

features are of the civil rights model of disability. 

     Finally, I support the interpretation that the CRPD embraces the human rights approach to 

disability. This is because it claims persons with disabilities as rights holders and subjects of 

human rights law on an equal basis with persons without disabilities.
852

  It also recognises 

disability as a part of human diversity
853

 and places the responsibility on society and 

governments for ensuring that political, legal, social, and physical environments support a 

realisation of the human rights of persons with disabilities.
854

 Any limitations imposed on 

persons with disabilities by the social and physical environment are regarded as violations of 

their basic human rights. The human rights-based approach under the CRPD can help ensure 

the political rights of persons with disabilities to mobilise with their peers. For example, a 

right to freedom of association and to form organisations of persons with disabilities will 

ensure that their collective voice on their needs will be heard by legislators and society.
855

  

     Thus the CRPD can be seen to have taken a pluralistic approach to disability by selectively 

adopting the most reasonable aspects of all existing understandings of disability. This 

selective combination, rather than simple summation of all three main models of disability, 

and the human rights-based approach to disability, means that the CRPD departs from 

previous definitions of disability under the WPA and Standard Rules.
856

 Furthermore, it 

illustrates that the understanding of disability under the CRPD is not about the settlement of 

an endless theoretical debate about which model of disability is better than the others in 

disability discourse, nor is it about the rejection of impairment or disability. Neither is it about 

the dichotomy between disability as resulting from personal functional limitation versus its 

resulting from social and structural barriers. The significance of this moderate and pragmatic 
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stand is that it allows flexibility in interpreting the CRPD, and most importantly, ensures that 

any understanding of disability that works to assist the implementation of the CRPD for 

relevant stakeholders in order realise the human rights of persons with disabilities will count.  

     Just as disability forms an integral part of the CRPD in terms of crucial concepts, equality 

also forms an integral part of the fundamental principles in the CRPD. Therefore, in the next 

subsection the discussion will move on to an examination of the multiple concepts of equality 

embodied in the CRPD. 

 

5.3.2. Conceptualisation of Equality under the CRPD 

In Chapter III of this thesis I explained why the concept of ‘equality as difference’ is so useful 

for an understanding of equality and for combating discrimination. I use the same concept 

now to assess the concept of equality incorporated into the CRPD. Therefore, in this 

subsection, I will briefly discuss the context of the concept of equality to be found in the 

CRPD. I will then show that it has employed multiple understandings of equality, which 

include equality of opportunity, equality as sameness, equality as difference, a transformation 

of structural factors that goes beyond equality as sameness or difference, and de facto 

equality. This analysis will help me investigate, in Chapters VII and VIII, how the States 

Parties to the CRPD and the CRPD Committee interpret these different normative 

understandings of equality. 

 

5.3.2.1. Context for Understanding Equality under the CRPD  

Prior to the CRPD, the legally non-binding document on disability, namely the WPA, gave 

some suggestions on the equalisation of opportunities, as distinct from equality, the former 

referring to a 

process through which the general system of society, such as the physical and cultural 

environment, housing and transportation, social and health services, educational and work 
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opportunities, cultural and social life, including sports and recreational facilities, are made 

accessible to all.
857

  

Again, the Standard Rules suggests that 

equalisation of opportunities means the process through which the various systems of society 

and the environment, such as services, activities, information and documentation, are made 

available to all, particularly to persons with disabilities.
858

  

These two concepts of equality under these two legally non-binding instruments focus heavily 

on physical and tangible factors, which they deem to be causes of inequality. It follows that if 

these physical and tangible problems were solved, the inequality of persons with disabilities 

would be eliminated. I however argue that it is not that simple, because these two concepts 

completely ignore structural factors, which are the root-causes of the inequality of persons 

with disabilities.  

     During the CRPD’s drafting process, the concepts of equality and non-discrimination were 

hotly debated. At the beginning of the drafting process the discussion mainly focused on 

equality before the law, requiring equal treatment for persons with disabilities without any 

further elaboration.
859

 Later on, negotiating States suggested that the concepts of equality 

before and under the law without any discrimination, and the equal benefit of the law, should 

be added.
860

 At the fifth session of the drafting process, Mexico stressed the importance of 

distinguishing between equality under the law and equality of opportunity, these being related 

but separate concepts.
861

 According to Mexico, equality under the law will be achieved 

through strict respect for non-discrimination, while equality of opportunity is a social goal, 

and measures for achieving it should be listed.
862

 Thus Mexico suggested that, because the 
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draft article on equality and non-discrimination only mentioned equality under the law, a 

separate article should be created to address equality of opportunity. This separate article 

could then promote accessible environments to facilitate the freedom of movement of persons 

with disabilities and their participation in all activities of daily life.
863

 

     At the seventh session, most of the negotiating parties agreed with the proposed provision 

on equality that ‘States Parties recognise that all persons are equal before and under the law 

and are entitled without any discrimination to the equal protection and equal benefit of the 

law’.
864

 This proposal was considered as being consistent with Article 26 of the ICCPR.
865

 

Thus the CRPD recognises two general principles of equality,
866

 and prescribes a stand-alone 

article on equality and non-discrimination.
867

 Different forms of equality, namely, equality of 

opportunities,
868

 gender equality,
869

 equality before the law,
870

 and equality in the law,
871

 are 

mentioned, but without any explanation or elaboration.  

 

5.3.2.2. Depiction of Equality under the CRPD 

The question, therefore, is what it really means to say that the CRPD incorporates a guarantee 

of equality. Because there is no elaboration on what equality would entail, I will review the 

whole of the CRPD’s text for clues to identify its concept of equality. Another source of 

reference for interpreting equality under the CRPD comprises the other legally binding 

international human right treaties as well as non-binding documents on disability such as the 

WPA and Standard Rules. This is because the CRPD, in its Preamble, recognises all these 
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instruments as its predecessors.
872

 I suggest that the CRPD has taken a pluralistic approach to 

equality by selectively adopting the most reasonable aspects of all existing understandings of 

equality, which include equality of opportunity, equality as sameness, equality as difference, 

transformation of structural factors that go beyond equality as sameness or difference, and de 

facto equality. 

     First of all, the CRPD strongly emphasises equality of opportunity as one of its general 

principles in Article 3(e).
873

 Being placed under Article 3, on the CRPD’s normative 

principles, equality of opportunity not only provides the ideological foundation of the CRPD 

but is also a crosscutting principle for its implementation.
874

 In addition, equality of 

opportunity is considered an integral part of the moral compass for change under the CRPD, 

because it empowers persons with disabilities ‘to use the new opportunities opened up to them 

by an equality strategy’.
875

 I examine the concept of equality of opportunity under the CRPD 

according to formal and substantive understandings illustrated in Articles 24 and 27.  

     In the disability context, not every person with disability needs assistance to compete from 

the same starting point; in the other words, some persons with disabilities already have an 

equal chance in applying for desirable social positions.
876

 Article 24.1 reflects this formal 

understanding of equal opportunity by prescribing that every person with a disability has an 

equal chance of receiving a general education at all levels, which means that they have the 

same access to education as those without disabilities.
877

 In a similar sense, Article 27.1 

should be understood as saying that persons with disabilities should stand an equal chance of 

gainful employment.
878

 We can read these provisions as prescribing that persons with 

disabilities should have equal access to education and employment and should be free to take 
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these opportunities, and that society is happy to stand aside as a neutral observer to make sure 

that selection processes are fair and objective for them. 

     However, in the case where a person with disabilities requires assistance to develop the 

needed skills in order to become qualified for desirable social positions, States Parties are 

obligated to take a proactive stance in assisting persons with disabilities to acquire the needed 

skills. This proactive intervention would include the provision of accessible communication 

formats such as Braille and sign language, personal assistance, and individualised support in 

education.
879

 It would also include vocational training, placement services, and accessible 

workplaces in employment.
880

 All of these proactive measures of reasonable accommodation 

mean that the education system and the workplace should change to fit the needs of persons 

with disabilities, rather than expecting persons with disabilities to act as if they do not have a 

disability.   

     The important point with the concept of equality of opportunity under the CRPD is that it 

urges respect for and accommodation of the differences of persons with disabilities, hence 

respecting the choices of those with disabilities who can compete equally with others, and 

accommodating those who require assistance to realise their choices.     

     The next concept of equality that the CRPD has adopted is equality as sameness.
881

 The 

CRPD requires equal treatment for persons with disabilities in confirming that persons with 

disabilities should enjoy equal protection of the law,
882

 making persons with disabilities equal 

to those without disabilities.
883

 The CRPD stresses that persons with disabilities should be as 

fully recognised before the law as persons without disabilities
884

 with its emphasis that 

persons with disabilities should be ‘on an equal basis with others’ – a sentiment it repeats 

many times.
885

  

                                                           
879

 Ibid art 24.2. 
880

 Ibid art 27. 2. 
881

 The concept equality as sameness in the context of disability has been discussed in Subsection 3.4.2 of Chapter III on 
Equality of this thesis. 
882

 CRPD art 5.1. 
883

 Ibid Preamble para (d). 
884

 Ibid art 12.1. 
885

 Ibid arts 1, 10, 14.  



166 
 

     In addition, the CRPD implicitly allows special treatment for persons with disabilities. For 

example, it allows guardianship arrangements based on the presumption of the incapacity of a 

person with a disability, especially in the case of those with intellectual disabilities.
886

 An in-

depth analysis of guardianship arrangements will be undertaken in Subsection 5.4.2 on legal 

capacity in this chapter. 

     The CRPD explicitly requires preferential treatment for persons with disabilities.  

For example, it aims to increase the number of persons with disabilities in the workforce by 

urging its States Parties to employ persons with disabilities in the public sector,
887

 or to 

employ teachers with disabilities in relation to education for persons with disabilities.
888

 More 

importantly, with a view to boosting the representation of persons with disabilities in the 

development and implementation of legislation and policies in order to implement the CRPD, 

it urges its States Parties to actively involve persons with disabilities in those processes.
889

 In 

addition, the CRPD requires the representation of experts with disabilities in the CRPD 

Committee in monitoring the CRPD’s implementation.
890

  

     The concept of equality as sameness under the CRPD primarily focuses on increasing the 

participation of persons with disabilities to the highest level if possible. This might well mean 

prioritising the quantity, not quality, of the participation. For example, in the reference to 

increasing the number of persons with disabilities working in the public sector in Article 27, it 

is not clear as to whether it is promoting the participation of persons with disabilities working 

as technical experts or just doing simple manual work. Thus equality as sameness might be of 

little use for the implementation of the CRPD if it is aiming at a quality effect.       

     Another ideal of equality that the CRPD has explicitly adopted is equality as difference, 

which it strongly emphasises as one of its normative principles.
891

 Again, being placed under 

Article 3, equality as difference is not only an ideological foundation of the CRPD but also a 
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crosscutting principle for its implementation.
892

 In addition, equality as difference is 

considered an integral part of the moral compass for change under the CRPD because equality 

as difference ‘nurtures the capacities of persons with disabilities so that they can take their 

place alongside their fellow citizens as equal participants in society’.
893

 

     As a normative rule, equality as difference under the CRPD acknowledges the differences 

of persons with disabilities and considers these to be an integral part of human diversity.
894

 It 

also recognises different types of differences among persons with disabilities.
895

 More 

importantly, it stresses that the differences of persons with disabilities are not brought in to be 

compared with the ability of the able-bodied persons, but instead, it is emphasised throughout 

the CRPD that these differences are to be accommodated physically and structurally. 

Physically, this means the elimination of all physical barriers of inaccessible built 

environments. For example, it requires buildings accessible
896

 or communicative devices in 

accessible and usable formats for persons with disabilities.
897

 Structurally, it means the 

elimination of oppression of and discrimination against persons with disabilities. For 

example, the CRPD requires its States Parties to ‘modify, or abolish existing laws, 

regulations, customs and practices that constitute discrimination against persons with 

disabilities’,
898

 and to prohibit discrimination on the grounds of disability.
899

 The entire text of 

the CRPD is about the accommodation of the differences of persons with disabilities in 

exercising their human rights, from civil and political rights to economic, social and cultural 

rights. This ideal of accommodating the differences of persons with disabilities will be 

analysed in detail in the next section on the CRPD’s substantive provisions. 

     The CRPD adopts an approach of transformation of structural factors.
900

 In this respect, it 

expresses a very subtle stand. In order to end oppression in terms of the capacities of persons 
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with disabilities, especially those with intellectual disabilities, who formerly had no freedom 

to make their own choices, the CRPD requires that persons with disabilities should have this 

freedom.
901

 This is because traditionally, persons without disabilities have been designated as 

the guardians of persons with disabilities (and especially those with intellectual disabilities) 

on the presumption of the incapacity of a person with a disability, especially those with 

intellectual disabilities. These persons without disabilities, in the capacity as guardians, have 

been able to make decisions on behalf of persons with disabilities under their guardianship, 

often without consultation. 

     In addition, in order to end the oppression resulting from deep-rooted discriminatory 

institutional norms and practices in all aspects of life, the CRPD urges its States Parties to 

take all the necessary measures to eliminate all existing laws, regulations, customs and 

practices that constitute discrimination against persons with disabilities, as one of their 

general obligations.
902

 It also requests the States Parties to abolish all discriminatory existing 

laws, regulations, customs and practices in all other articles, for example Articles 24.   

     More significantly, the adoption of the CRPD itself constitutes a transformation of the 

structural factors that oppress persons with disabilities. This is because the CRPD considers 

disability as a human rights issue rather than a medical or charity-based one. In addition, the 

UN has been convinced that ‘a comprehensive and integral international convention to 

promote and protect the rights and dignity of persons with disabilities will make a significant 

contribution to redressing the profound social disadvantage of persons with disabilities and 

promote their participation in the civil, political, economic, social and cultural spheres with 

equal opportunities, in both developing and developed countries’.
903
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     Lastly, the CRPD recognises de facto equality.
904

 There is de facto equality when the law 

does not specifically prescribe the enjoyment of equality in its provisions, but in reality 

persons with disabilities enjoy equality, thanks to sensible strategies of law enforcement. De 

facto equality is recognised given the fact that persons with disabilities may enjoy equality as 

stated in the law known as de jure equality, however this de jure equality may not be realised 

when the law is enforced.
905

 An example I have previously pointed out is that, generally, 

persons with disabilities were assumed to be a target group of protection interpreted under 

‘other status’ in all previous international human rights treaties. This meant that they were 

entitled to de jure equality. However, these international human rights treaties have generally 

been underused in advancing the rights of persons with disabilities when it comes to the 

implementation of these treaties. The same holds true with regard to national legislation. It is 

a fact that the constitutions of States Parties always state that everyone is equal before the 

law, including persons with disabilities. However, persons with disabilities still face 

inequality, such as high unemployment rates due to limited education and vocational training. 

The CRPD therefore encourages its States Parties to take any practical measures to achieve de 

facto equality for persons with disabilities, and any measures used to achieve de facto equality 

for persons with disabilities are not considered discriminatory under the CRPD.
906

 The CRPD 

thus demonstrates that all forms of equality concurrently and harmoniously work together. 

The significance of this approach is that it allows flexibility in interpreting the CRPD’s 

provisions when needed and in particular cases. Importantly, it sends a message that the 

important issue is not about which theoretical understanding of equality is preferred over 

others but instead that all forms of equality are available to be applied when needed.  

     Equality and discrimination are theoretically always conjoined and form a complete 

picture of anti-discrimination legal ideology for protecting a certain disadvantaged group 

from discrimination on the grounds of a trait or characteristic. Equality and discrimination 

under the CRPD also form an integral part of its fundamental principles. However, unlike the 
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concept of equality, which lacks a single concrete definition, the concept of discrimination is 

precisely defined in the CRPD. In the next subsection, therefore, my discussion will move on 

to an investigation of the concept of discrimination as enshrined in the CRPD. 

 

5.3.3. Conceptualisation of Discrimination under the CRPD   

In this subsection I use the conception of discrimination discussed in Chapter IV to analyse in 

detail the concept of discrimination operative in the CRPD. Specifically, I will briefly discuss 

the context of that concept and then analyse it in relation to the general definition of 

discrimination as well as the different forms of discrimination envisaged in the CRPD, which 

include direct and indirect discrimination, structural discrimination, de jure discrimination 

and de facto discrimination. I will lastly discuss legal remedies for discrimination. All of these 

issues will then be compared with those raised in other international human rights treaties. 

This analysis will help me investigate, in Chapters VII and VIII, how the States Parties to the 

CRPD and CRPD Committee might interpret the normative understanding of the concept of 

discrimination in relation to the implementation of the CRPD. 

 

5.3.3.1. Context for Understanding Discrimination under the CRPD 

The principle of non-discrimination in the UN human rights law can be traced back to the 

Universal Declaration of Human rights. It states that everyone is entitled to all rights and 

freedoms without distinction of any kind and that everyone is equal before the law.
907

 Though 

this declaration is not legally binding, it provides a foundation for the protection of rights, and 

is acknowledged in all later legally binding instruments on human rights of the UN, including 

the ICCPR, ICESCR, CERD, CEDAW, and CRC. 

     The concept of discrimination is defined under international human rights treaties, unlike 

the concept of equality, which is not defined in any legally binding instruments. Two general 

covenants – the ICCPR and ICESCR – prescribe that everyone is entitled to all the rights and 
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freedoms without discrimination and is equally protected from any kind of discrimination.
908

 

Even though there is no hint of what that discrimination might be, the ICCPR and ICESCR 

enumerate the grounds of prohibited discrimination, such as race, sex and nationality.
909

 

Discrimination under the thematic conventions, namely the CERD and CEDAW, is defined as 

‘any distinction, exclusion, restriction or preference’ based on the grounds of race, colour, 

descent, or national or ethnic origin, and sex, ‘which has the purpose or effect of nullifying or 

impairing the recognition, enjoyment or exercise, on an equal basis, of human rights and 

fundamental freedoms in the political, economic, social, cultural, civil or any other field’.
910

  

     During the CRPD negotiation process, several proposals towards a definition of 

discrimination worded similarly to the ones under the CERD and CEDAW on discrimination 

were made by the negotiating parties. Suggestions were made for a more detailed explanation 

as to what discrimination really entails, such as using a clear distinction between direct and 

indirect discrimination, or using a definition of multiple discriminations.
911

 It was also 

suggested that attention should be paid to situations where discrimination can be justified by 

undue hardship or disproportionate burden, and to the reversal of the burden of proof to other 

parties involved rather than claimants with disabilities, and to affirmative action for dealing 

with all forms of discrimination.
912

 

     The final text of the CRPD consists of a definition of discrimination and non-

discrimination as one of its general principles, and a stand-alone article on equality and 

discrimination. The CRPD, like the CERD and CEDAW, defines that: 

Discrimination on the basis of disability means any distinction, exclusion, or restriction on the 

basis of disability which has the purpose or effect of impairing or nullifying the recognition, 

enjoyment or exercise, on an equal basis with others, of all human rights and fundamental 

freedoms in the political, economic, social, cultural, and civil or any other field.
913
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A detailed analysis of this definition will follow in the next sub-subsection. 

 

5.3.3.2. The Depiction of Discrimination under the CRPD 

A Definition of Disability Discrimination  

The CRPD’s definition of disability discrimination squarely reflects the theoretical definition 

of discrimination discussed in the previous chapter, including the presence of differential 

treatment practiced by a subject or subjects, a ground, and a disadvantage, which I will point 

out. It is noted that the understanding of the concept of discrimination includes a general 

definition and different forms of discrimination, while the CRPD’s definition alone does not 

mention any forms of discrimination. Therefore, I will analyse the understanding of 

discrimination under the CRPD using several articles for illustrating the general definition and 

different forms of discrimination. 

     Differential treatment implied under the CRPD’s definition of disability discrimination 

refers to the occurrence of an act of distinction, exclusion, or restriction. This act must be 

intentional, having the purpose or the intended or unintended result of impairing or nullifying 

the ‘recognition, enjoyment or exercise, on an equal basis with others, of all human rights and 

fundamental freedoms in the political, economic, social, cultural, civil or any other field’, of 

persons with disabilities. This definition implies that discrimination involves actions, policies 

or practice that assumes distinction, or makes an exclusion, or restriction. It is not clear why 

the CRPD restricts itself to acts of distinction, exclusion, and/or restriction without 

mentioning ‘preference’ as the CERD and CEDAW do. 

     Another form of a differential treatment under the CRPD is a refusal of or failure to 

provide reasonable accommodation. Reasonable accommodation under the CRPD refers to 

necessary and appropriate modification and adjustments without imposing a disproportionate 

or undue burden, where needed in a particular case to ensure that persons with disabilities 

enjoy or exercise all human rights and fundamental freedoms on an equal basis with others.
914
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     In terms of the subjects implied in this definition of disability discrimination of the CRPD, 

they are States Parties to the CRPD.  Hence this differential treatment must be practiced by 

States Parties to the CRPD.  These supra-persons are required by the CRPD to undertake 

appropriate measures to restrain any sub-subjects under their jurisdiction from discriminating 

against persons with disabilities on the grounds of disability.
915

  

     In relation to the protected ground also implied under the CRPD’s definition of disability 

discrimination, it is easy to see that the CRPD has set out to deal with discrimination on the 

grounds of disability at the outset as stated in its title, like other thematic conventions such as 

the CERD to deal with discrimination on the ground of race, and the CEDAW on the ground 

of gender.
916

 In other words, persons with disabilities are the target group of protection under 

the CRPD. 

     Last but not least, the presence of a disadvantage completes the CRPD’s definition of 

disability discrimination. The disadvantage in this case is the impairment or nullification of 

the recognition, enjoyment or exercise of all human rights and fundamental freedoms in the 

political, economic, social, cultural, civil or any other field of persons with disabilities, on an 

equal basis with others.
917

 

 

Forms of Discrimination 

The CRPD, like the CERD and CEDAW, does not explicitly define any specific forms of 

discrimination; however, it states that discrimination on the ground of disability includes all 

forms of discrimination including the failure to provide reasonable accommodation.
918

 This 

means that all forms of discrimination including direct, indirect, structural, and de facto 

discrimination are included. I will indicate the presence of all these forms of discrimination 

under the CRPD by examining its definition of discrimination and the measures it prescribes 

for dealing with those forms of discrimination.  
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      Direct discrimination, according to the CRPD, can be identified through the presence of 

intention and a comparator, and the application of the harm principle. Regarding the presence 

of intention, the CRPD requires that the acts of distinction, exclusion, or restriction must be 

intentional because it stresses the purpose behind these acts of ‘impairing or nullifying the 

recognition, enjoyment or exercise of all human rights and fundamental freedoms in the 

political, economic, social, cultural, civil or any other field’ by persons with disabilities on an 

equal basis with others.
919

 This means that the presence of intention is necessary for 

identifying direct discrimination in this context. In addition, the identification of direct 

discrimination under the CRPD requires the presence of a comparator. This requirement can 

be interpreted through the phrase ‘on an equal basis with others’.
920

 This comparator is to be 

individuals but not necessarily persons without disabilities.
921

 This wording implies that the 

bodily differences of persons with disabilities are not brought in to be compared to those of 

persons without disabilities in order to claim equality.  

     Furthermore, direct discrimination can be traced to the application of the harm principle.
922

 

The CRPD requires States Parties to take appropriate measures for dealing with different 

types of harm. Denial harm must be eliminated to ensure equality of opportunity for persons 

with disabilities with regard to employment in Article 27,
923

 and to ensure the political rights 

of persons with disabilities by fair and accessible voting and election procedures in Article 

29.
924

 The CRPD urges States Parties also to eliminate stigmatic harm by ensuring there is no 

form of confinement imposed upon persons with disabilities, by facilitating independent 

living within the community so as to prevent feelings of segregation, as mentioned in Article 

19.
925

  

     Indirect discrimination under the CRPD can be identified through different results, the 

presence of a comparator, and the application of the concept of distributive justice. With 
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regard to different results, the CRPD requires that the acts of distinction, exclusion, or 

restriction must have an intended or unintended result, as it emphasises the effect, behind 

those distinctions, exclusions, or restrictions, of impairing or nullifying the recognition, 

enjoyment or exercise of human rights and fundamental freedoms in the political, economic, 

social, cultural, civil or any other field by persons with disabilities, on an equal basis with 

others.
926

 In addition, the CRPD requires the presence of a comparator to identify indirect 

discrimination. Again, this requirement can be interpreted through the phrase ‘on an equal 

basis with others’.
927

 Because the wording ‘others’ is in plural form, it can be understood to 

imply a group of people. Hence it can be interpreted as a group-based comparator as applying 

in the case of indirect discrimination.
928

  

     The application of the concept of distributive justice further helps in clarifying the idea of 

indirect discrimination in the CRPD. It is clear that the CRPD’s fundamental principle, in this 

sense, is that persons with disabilities incontestably possess the chief primary social goods in 

the form of equal rights, liberties and opportunities, income and wealth, and value of self-

respect, and that it is the responsibility of the States Parties to ensure or redistribute these 

primary social goods for them. Specifically, Article 24 on education reflects this proposition. 

It urges States Parties to redistribute social and economic resources in order to invest in an 

inclusive education system at all levels in their countries for persons with disabilities, 

including the provision of accessible forms of learning equipment such as sign languages and 

Braille format, personal assistance or training of teaching personnel with disabilities.
929

 This 

is because an inclusive education system for persons with disabilities helps them achieve a 

sense of dignity and self-worth.
930

 Article 27, too, requires States Parties to redistribute social 

and economic resources for ensuring persons with disabilities have opportunities to work in 
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an open labour market.
931

 This is because ‘work is a primary means of enhancing self-esteem 

and dignity and sense of both belonging and contributing to something larger than oneself’.
932

  

     Structural discrimination under the CRPD is considered to be a form of de jure 

discrimination (discrimination in law). The CRPD, like the CERD and CEDAW, envisions 

the existence of de jure discrimination in States Parties’ existing laws, regulations, customs 

and practices.
933

 Hence it obligates States Parties to eliminate this form of discrimination by 

all necessary measures.
934

 However, such measures, in this regard, are entirely at the 

discretion of the States Parties, as in other international human rights treaties except the 

CEDAW, which requires states to embody the principle of equality and non-discrimination in 

their highest legislation.
935

 Hence States Parties to the CRPD have to work out how to 

implement this obligation, will be discussed in Chapter VII on the implementation of the 

CRPD.  

     Lastly, the CRPD has further categorised discrimination as de facto discrimination, which 

refers to discriminatory acts conducted by a person, an organisation, or a private enterprise.
936

 

Measures to combat de facto discrimination are clearly mentioned throughout the CRPD in 

several articles. For example, Article 24 on education requires States Parties to intervene 

actively to ensure that the general education system is inclusive so as to increase the numbers 

of students with disabilities to have the chance to study in the general education system rather 

than in a segregated one.
937

 Article 27 on work and employment does not rule out the use of 

an employment quota system in order to promote employment for persons with disabilities.
938

 

Nor does Article 29 rule out the possibility of a political quota system to increase the 

representation of persons with disabilities in political parties in States Parties.
939

 Measures 
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used to combat de facto discrimination and to achieve de facto equality are not considered 

discriminatory under the CRPD.
940

 

 

Legal Remedies for Disability Discrimination  

There is no explicit provision under the CRPD on how to use legal measures to remedy 

disability discrimination. The CRPD generally requires that States Parties shall take effective 

and appropriate measures to tackle discrimination.
941

 Indeed, the CRPD plays the role of a 

guiding policy on human rights for the States Parties. Therefore, States Parties, in order to 

tackle disability discrimination, can take any measures which are conducive to the realisation 

of the human rights of persons with disabilities which are not contrary to the CRPD’s 

provisions.
942

 This implies that States Parties, if they so choose, can apply a criminal 

approach or a civil and/or conciliation approach in combating disability discrimination. 

     However, the CRPD explicitly acknowledges affirmative action as a measure for dealing 

with disability discrimination. For example, the CRPD authorises the designation of quotas or 

the use of affirmative action policies to increase the numbers of persons with disabilities in 

the workforce, by urging its States Parties to employ persons with disabilities in the public 

sector in Article 27,
943

 or to employ teachers with disabilities in relation to education for 

persons with disabilities in Article 24.
944

  

     The above analysis of the concept of discrimination under the CRPD demonstrates that the 

CRPD reflects the theoretical discussion of discrimination to the extent that any aspect of 

discrimination which falls under the context of disability is to be taken into consideration. 

This is significant as it allows flexibility in interpreting and then implementing the CRPD for 

all stakeholders. It sends a message that the theoretical account of discrimination is available 

when needed to assist all stakeholders in implementing the CRPD. Most importantly, it 
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presents the view that any understanding that works within the CRPD’s guiding principles in 

order to protect, promote and realise the human rights of persons with disabilities will count. 

     In the following and last section of this chapter I will analyse the CRPD’s substantive 

provisions and indicate how a connection between the general principles and specific human 

rights (specific articles) of persons with disabilities is to be made. Rather than discuss every 

article, I have selected a few examples that create platforms for positive changes for 

protecting and advancing the human rights of persons with disabilities. 

 

5.3.4. The Semi-relational Model under the CRPD 

It is noted that alongside the conception of the liberal equality as discussed above, the CRPD 

is also based on a semi-relational model. To enrich the discussion on the theoretical 

framework of the CRPD, I will briefly discuss this semi-relational model known as the ethics 

of care with regard to the concept of the ethics of care and its application in the context of 

disability and under the CRPD.  

 

5.3.4.1. The Concept of the Ethics of Care 

Before discussing the ethics of care, it is important to understand the term ‘care’ in this 

context. ‘Care’ represents a practice, and value.
945

 As a practice, care involves work of care-

giving with care-giving skills on the part of the carer and uptake of care on the part of the 

care-receiver.
946

 The effectiveness of the practice of care can be evaluated based on set 

standards.
947

 Care as a value involves caring relations associating with mutual concern, 

trustworthiness, attentiveness, and responsiveness, and this relation will be criticised while 

turning exploitative, mistrustful, or hostile.
948

 Care as a value also involves caring persons 

                                                           
945

 Virginia Held, The Ethics of Care: Personal, Political, and Global (Oxford University Press, 2006), 36–40. 
946

 Eva Feder Kittay, 'The Ethics of Care, Dependence, and Disability' (2011) 24(1) Ratio Juris 49, 52; Held, above n 945, 36. 
947

 Kittay, above n 946, 52; Held, above n 945, 36. 
948

 Kittay, above n 946, 52; Held, above n 945, 36. 



179 
 

who are care-givers and care-receivers.
949

 Care-receivers maintain caring relations through 

care-givers’ responsiveness to their needs.
950

  

     An ethics of care develops on the normative characteristics in this practice and value of 

care.
951

 The ethics of care recognises the interdependence of human beings that we are all 

care-receivers and care-givers at some point.
952

 Everyone needs care for their early years of 

life, and many need care when becoming ill and dependent due to frail old age or severe 

disability.
953

 The ethics of care reconceptualises traditional mindset about the private and 

public spheres by maintaining that care is not exclusive private matter of caring for the 

vulnerable and needy, instead it breaks all the boundaries between the private and public 

spheres,
954

 and reinforces that care is also the centre of the public life.
955

 

     The ethics of care calls for various forms of state support for caring and meeting people’s 

needs in caring ways.
956

 It urges society to recognise the responsibilities to its dependent 

members such as children, persons with disabilities, and the elderly by providing the best 

possible bringing up and education for children, and appropriate responses to meet the needs 

of healthcare, and assistance for persons with disabilities, and the elderly.
957

 In addition, it 

urges the members of wealthy societies to recognise their responsibilities to eliminate hunger 

and gross deprivations in care in poorer societies.
958

  

     Finally, the ethics of care calls for the structural transformation with caring values and 

cooperation including elimination of discrimination of all kinds; promotion of family values; 

development of educational, health care, and child care institutions; economic development 

benefiting the poor; increase of women’s representation in diplomatic and political 
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institutions; and legal and political systems with recognition of the values of care as well as 

justice.
959

 

 

5.3.4.2. The Ethics of Care in the Context of Disability      

In the context of disability, the supporters of the semi-relational model have strongly 

criticised the liberal equality for considering independence as a ‘route to a dignified life and 

dependence as a denigration of the person’ because it is not practical for persons with 

disabilities as well as those without.
960

 They argue that many persons with disabilities cannot 

make choices for themselves since their cognitive functions are seriously impaired; hence this 

emphasis on independence automatically excludes many of them.
961

 It is further contended 

that an ethics that only accepts autonomy, rejects the importance of dependence, and ignores 

people’s needs, is not preferred in the construction of an ethics of care in the disability 

context.
962

 They have also criticised the disability theorists for associating care with 

impairment cure, institutional confinement, limited social engagement, second-class 

citizenship, disempowerment and exclusion.
963

 It is evident from this discussion that the 

liberal equality is primarily about treating everyone the same and this is done by ignoring 

their particularities, while the ethics of care recognises that different people need different 

levels of care. 

     The supporters of the semi-relational model therefore have searched for an ethics of care 

that emphasises the importance of additional assistance required by persons with disabilities 

to realise their human rights, and recognises their dependence resulting from their 

impairments.
964

 That is called an ethics of inclusion for persons with disability.
965

 They have 
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also looked for an ethics of care that enables person with disabilities to express their views, 

participate in decision making processes, and fully integrate into society.
966

  

 

5.3.4.2. The Ethics of Care under the CRPD     

Under the CRPD, though it is not obvious very subtle ethics of care can be found in several 

articles, expressing vulnerability and interdependence in the disability context, especially by 

tracing back to the drafting documents of the CRPD. For example, Article 7 on children with 

disabilities was drafted with the notion of care as is evident in the drafting documents where it 

is stated that children with disabilities are entitled to inclusive care including early detection, 

early referral and early intervention and other services.
967

 Article 11 was drafted based on the 

notion of care for person with disabilities especially those in situations of risk, because States 

Parties are required to take all feasible measures to ensure protection and care of all persons 

with disabilities.
968

 Similarly, even though Article 16 on freedom from exploitation, violence 

and abuse, conceptualises the right in terms of a ‘freedom’, it is in fact based on the idea of 

care and protection,
969

 because persons with disabilities are at greater risk, both within and 

outside the home of violence, injury, abuse, negligent treatment, maltreatment or 

exploitation.
970

 Article 12 requires additional support for persons with disabilities to exercise 

their legal capacity as to be discussed.
971

Article 23 foresees a situation of a need for care, 

where his or her immediate family would not care for a child with a disability will be 

provided with alternative care within the wider family.
972

 Article 26 mentions the notion of 

peer support to enable persons with disabilities to attain full inclusion and participation in all 
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aspects of life.
973

 This notion of care can be found in many other articles in the CRPD as well 

but due to space constraints I cannot list them all. 

 

5.4. Substantive Rights Provisions – Platforms for Change  

The CRPD comprises 50 articles, of which the first 30 relate to general principles and 

substantive rights. The rest of the CRPD relates to issues of monitoring the implementation 

and procedures, and will be discussed in the next chapter. Article 1 sets out the general 

purpose of the convention and the States Parties’ obligation to promote, protect and ensure the 

human rights and fundamental freedoms of persons with disabilities.
974

 Article 2 defines five 

key terms of the CRPD, which have very specific meanings and implications for the CRPD’s 

implementation.
975

 They are ‘communication’, ‘language’, ‘discrimination on the ground of 

disability’, ‘reasonable accommodation’ and ‘universal design’. Articles 3 to 9 of the CRPD 

are overarching or crosscutting principles, especially the principles of equality and non-

discrimination, and measures to be applied in the implementation of the CRPD.
976

       

     Articles 10 to 30 of the CRPD prescribe the specific obligations of the States Parties 

regarding the human rights of persons with disabilities. In particular, Articles 10 to 23 and 

Article 29 are related to civil and political rights. In some cases, there are new or amplified 

applications or extensions of these rights.
977

 For example, Article 19 extends the right to 

deinstitutionalisation. Articles 24 to 28 and Article 30 are economic, social and cultural rights. 

These Articles place overriding emphasis on inclusion and participation by persons with 

disabilities in the mainstream education and healthcare systems, the labour market, cultural 

life, recreation, leisure, and sport, supported by reasonable accommodation and other positive 

measures required by persons with disabilities to realise these rights.
978

  

     Three crucial aspects can be noted from this brief introduction of the CRPD’s substantive 

rights. These are that (1) the CRPD is an authoritative and irrefutable combination of two sets 
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of human rights, including a set of civil and political rights and another set of economic, 

social and cultural rights; (2) it portrays itself as an anti-discrimination treaty, employing the 

principles of equality and non-discrimination as its guiding principles; and (3) it constitutes 

extensions of the traditional rights applicable in the context of disability. Such extensions 

include the right to equal recognition before the law as a legal capacity, the right not to live in 

a particular living arrangement as deinstitutionalisation, freedom from involuntary medical 

treatment, and the right to live in a barrier-free society as accessibility. All of these three 

aspects make the CRPD unique and distinctive from other international human rights treaties.  

     The normative analysis below will present convincing evidence that the CRPD possesses 

inherent merits and values for creating platforms for positive changes in the advancement of 

the human rights of persons with disabilities. 

 

5.4.1. A Hybrid Convention 

The CRPD is considered to be a hybrid convention in promoting and protecting the human 

rights of persons with disabilities.
979

 The question that arises is: what does a hybrid 

convention mean? The history of international human rights treaties shows that there are 

different human rights conventions specifying or regulating different subjects. For example, 

the ICCPR regulates the protection of civil and political rights, the ICESCR is concerned with 

economic, social and cultural rights, the CERD with dealing with racial discrimination, the 

CEDAW with tackling discrimination against women, and the CRC with protecting children 

rights. In the case of the CRPD, hybrid means a combination of various subjects covered by 

all these previous conventions in promoting and protecting the human rights of persons with 

disabilities. Specifically, the CRPD as a hybrid convention is a double combination: a 

combination of two sets (or generations) of human rights, which include a set of civil and 

political rights and another set of economic and cultural rights, entwined with an anti-

discrimination treaty. 
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     The CRPD is primarily a combination of the two abovementioned sets of existing human 

rights. Thus it does not solely regulate civil and political rights, as the ICCPR does, or 

economic, social and cultural rights, like the ICESCR. Civil and political rights such as the 

right to free elections, trial by jury, respect for property and freedom of the press, religion, 

speech, peaceful assembly, etc., belong to the first set (or generation) of human rights,.
980

 also 

known as ‘negative’ human rights, which require states to abstain from activities that would 

violate them.
981

 The set of economic, social and cultural rights, such as the right to work, 

education, health, adequate living standards, social protection, sport and culture are viewed as 

the second set (or generation) of human rights, known as ‘positive’ human rights, requiring 

governments’ active intervention to be realised.
982

  

     There is disagreement on which of these two sets of human rights are true rights.
983

 It is 

contended that the first category are genuine human rights because they are clearly definable, 

self-executing, and easily enforceable.
984

 In addition, they only require governments to refrain 

from activities which would violate them,
985

 and as a result, few resources are required to 

implement them.
986

 In contrast, many commentators say that economic, social and cultural 

rights are not truly human rights.
987

 This is because these are intractable and require 

significant resources to implement.
988

 In addition, due to their unmanageable aspect, the 

realisation of economic, social and cultural rights is only progressively achieved.
989

 The 

CRPD framers seem clearly aware of this dichotomy. 

     It can be said that the combination of the different categories of human rights under the 

CRPD has been the intentional product of the negotiating parties. Before the CRPD’s drafting 
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process a UN study on a possible human rights convention on disability suggested the 

combination of these two categories of human rights,
990

 in order to avoid being caught in this 

dichotomy. This suggestion was based on the rationale that the interpretation of human rights 

as different generations of rights is not valid because ‘all human rights are justifiable, 

obligating the states to respect by non-interference, to fulfil by positive actions, and to protect 

them against the third parties’.
991

 The UN study argued that in the disability context these two 

traditional sets of human rights were interdependent and interrelated.
992

 Thus the CRPD’s 

final text combines the two. The civil and political rights are defined from Articles 10 to 23 

and in Article 29 and the economic, social and cultural rights are defined from Articles 24 to 

28 and in Article 30.  

     By virtue of this combination, the CRPD text itself explains why and how in the disability 

context these two traditional sets of human rights are interdependent and interrelated. More 

specifically, it explains why and how the realisation of the economic, social and cultural 

rights is an essential precondition for realising civil and political rights. For example, for 

persons with disabilities, the civil right to freedom of expression and opinion and access to 

information under Article 21 of the CRPD cannot be realised without the realisation of an 

economic, social and cultural right to accessible communication and/or reasonable 

accommodation as a precondition. This is because persons with different types of disabilities 

use different modes of communication to communicate or access information. Persons with 

speaking and hearing impairments would literally listen with their eyes through seeing others’ 

hand movements or by lip-reading, and listen and speak with their hands rather than their ears 

and mouths. Hence they can only access information in written form or sign languages, when 

it comes to accessing information for example on TV screen. Thus the assumption that civil 

rights, such as freedom of expression and opinion and access to information in general only 

require States to refrain from interfering with the exercise of these rights is not quite 
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applicable in the disability context.
993

 Instead, States need to take positive action and make 

interventions either by legislation or practical measures to ensure reasonable accommodation 

of communication as defined under Article 2 of the CRPD. This may require the use of sign 

languages for persons with hearing impairments or large print or Braille for persons with low 

vision or complete loss of vision. To ensure this reasonable accommodation, resources have 

to be mobilised, and non-interference by the States in this sense would only refer to non-

interference with what people want and want to express. 

The same is true of the political right to participation in political and public life under 

Article 29 of the CRPD. After confirming that the States are required to guarantee persons 

with disabilities these rights, the CRPD requires that they should ensure accessibility and 

necessary reasonable accommodation in relation to voting procedures and the election 

process, including personal assistance for those needing access to public premises such as 

polling stations, or needing voting materials in accessible forms. Thus the argument that 

negative rights require no or few resources to implement is simply flawed; the 

implementation of a political right requires States to organise elections, which involve the 

provision of election laws, campaigns, and voting procedures and materials and so on. All of 

these require an outlay by the State of quite significant financial and human resources. For 

persons with disabilities to exercise their political rights, in particular, extra resources need to 

be mobilised.  

The CRPD also explains why and how the realisation of civil and political rights in turn 

serve as an essential prerequisite for realising economic, social and cultural rights. For 

example, the social right of persons with disabilities to enjoy the highest attainable standards 

of health, defined under Article 25, becomes forced or involuntary medical treatment if it is 

conducted without free and informed consent by persons with disabilities, as defined under 

Article 17, on the civil right protecting the integrity of persons with disabilities. Thus the 

social right to health defined in Article 25 cannot be realised without the presence of Article 
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17 – a civil right. In other words, the realisation of the civil right to free and informed consent 

is an essential prerequisite for implementing the social right to the highest attainable standard 

of health of persons with disabilities.  

The interrelatedness and interdependence of the two sets of human rights are not only 

found between and among the articles on substantive rights provisions but can also be found 

in each individual article.
994

 For example, let us take the right to work under Article 27 for 

discussion. If persons with disabilities are not protected from degrading treatment such as 

being held in slavery or servitude – a civil right, as defined under Article 27.2 – the right to 

work, as an economic right for persons with disabilities, can never be realised.  The right to 

work also serves as a good example of interrelatedness and interdependence, because it 

combines two kinds of human rights in one article: the right to work as an economic right, 

combined with freedom of association, as a civil right, and freedom from degrading treatment 

as another civil right.
995

 By the same token, the civil right to personal mobility ‘with greatest 

possible independence for persons with disabilities’ under Article 20 will not be realised 

unless the social right to access to assistive devices and other forms of living assistance such 

as a personal assistant, is ensured.
996

 

This interrelatedness and interdependence of the two categories of human rights under the 

CRPD cannot be found in any other human rights treaties. It can be argued that the CRPD has 

put an end to the prolonged argument about the need for a complete separation of the two 

categories of human rights.
997

 I now move on to discuss the CRPD as an anti-discrimination 

convention. 

     Because the CERD and CEDAW are anti-discrimination treaties designed to combat 

discrimination on the ground of race and sex, respectively, I take these two treaties as 

examples and pinpoint similar features shared by both of them in order to establish a general 

format for an anti-discrimination convention. The CERD and CEDAW, as anti-discrimination 
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conventions, are titled to indicate the elimination of discrimination on the grounds of race and 

sex, as their core mandates.
998

 They both define discrimination.
999

 They both also prohibit 

discrimination, on the grounds of race in the case of the CERD,
1000

 and on the grounds of sex 

in the case of the CEDAW.
1001

 They both require States Parties to take appropriate measures 

to tackle de jure,
1002

 and de facto discrimination.
1003

 More importantly, both the CERD and 

CEDAW stipulate that the prohibition and elimination of discrimination should be considered 

a prerequisite for the enjoyment and realisation of all civil, and political, and economic, social 

and cultural rights for the members of the target groups.
1004

 Therefore a general format for an 

anti-discrimination treaty suggested by this brief introduction of these two treaties includes a 

title indicating the elimination of discrimination on a certain protected ground, the prohibition 

of discrimination, proactive measures for eliminating discrimination, and prohibition and 

elimination of discrimination as prerequisites for the realisation of human rights.      

     Based on this general format, I contend that the CRPD is an anti-discrimination treaty, 

even though it is not explicitly named as an anti-discrimination convention like the CERD and 

CEDAW, yet it possesses the features of an anti-discrimination treaty. It contains a definition 

of discrimination on the grounds of disability,
1005

 and in addition prohibits discrimination on 

the basis of disability.
1006

 It also urges States Parties to take all appropriate measures to 

eliminate de jure and de facto discrimination.
1007

 The CRPD enunciates prohibition and 

elimination of discrimination as a prerequisite for the realisation of human rights of persons 

with disabilities.
1008

 Unlike the CERD, but like the CEDAW,
1009

 it affirms that equality and 

non-discrimination are two of its guiding principles.
1010
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     The combination of the two sets of human rights and the features of an anti-discrimination 

treaty hence make the CRPD a double combination or hybrid convention. This hybrid 

character is a distinctive feature of the CRPD, and distinctive in the context of disability. If 

the CRPD had been constructed without this hybrid feature, it would simply be like other 

treaties and might have been less able to protect the human rights of persons with disabilities. 

But with these features, I argue that, theoretically and doctrinally, the CRPD is a distinctive 

advance in protecting the human rights of persons with disabilities. 

     Another striking feature of the CRPD is that it extends the traditional understanding of the 

right to equal recognition before the law in specific ways as the legal capacity, the right to 

choose where to live as deinstitutionalisation, freedom from non-consensual medical 

treatment, and the right to live in a barrier-free society regarded as accessibility in the context 

of disability. The next four subsections discuss these issues. 

 

5.4.2. A Tactical Proposition on Legal Capacity 

The CRPD builds upon the provisions in the UDHR and ICCPR in regard to the concept of 

legal capacity. The earlier documents of the UDHR and ICCPR talk about ‘the right to 

recognition everywhere as persons before the law’ without any further description.
1011

 But the 

CRPD has extended the concept of legal capacity to be applied to the unique situation of 

persons with disabilities. This right under Article 12 of the CRPD constitutes, inter alia, a 

regulation on legal capacity and supporting measures necessary for persons with disabilities to 

exercise this legal capacity with a safeguard against abuse.
1012

 However, this extension of 

legal capacity is controversial on two important issues: legal capacity should be understood as 

a capacity to have rights, or a capacity to act, or both; and which decision-making models 

(supported or substituted) should be applied to assist persons with disabilities to exercise their 
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legal capacity. I will argue below that the CRPD has adopted a tactical proposition on both of 

these matters. However, it is first necessary to explain briefly the concept of legal capacity. 

     Legal capacity universally refers to an individual’s status and authority within a given 

legal system.
1013

 In simple terms, legal capacity has two elements: the capacity to have rights 

and the capacity to act.
1014

 The capacity to have rights refers to an individual’s status to 

acquire rights such as the right to ownership or the inheritance of property.
1015

 The capacity to 

act is based on the rights they acquire, for instance the right to conclude contracts in buying, 

selling or transferring, or renting a property which they own, or the right to appear in court as 

a party or as a witness.
1016

 Since, without the capacity to act, the rights that a person may have 

cannot be exercised and/or realised,
1017

 it is recommended that in legal systems that 

distinguish between the capacity for rights and the capacity to act, legal capacity is best 

interpreted as the capacity to act or as a combination of both.
1018

 

     In the context of disability, persons with disabilities are generally presumed to have legal 

capacity; yet their legal capacity is subject to a test of proving the incapacity.
1019

 There are 

three methods of carrying out this test, called the status, functional and outcome methods.
1020

 

The status method applies when an individual is labelled a person with a disability and this 

person is automatically presumed incapable.
1021

 This status method of determination implies 

that a person having a disability is considered incapable, and a person having no disability is 

considered capable.
 1022

 The functional method applies when a person with a disability is 

considered incapable only when he or she is unable to perform a specific function due to his 

or her functional impairment.
1023

 This functional method implies that having the disability 
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does not mean this person is incapable but that their capacity is subject to an assessment.
1024

 

The last method applies when a person with a disability is considered incapable only when 

this person makes a decision that is not socially accepted.
1025

 For example, a person with an 

intellectual disability decides to discontinue psychiatric treatment, and this decision is 

considered unacceptable by society on the assumption that person with an intellectual 

disability should receive psychiatric treatment.
1026

 This outcome method implies that having a 

disability does not mean this person is incapable but that their capacity to make the right 

decision is subject to question.
1027

 Each of these three methods have been criticised for 

operating on the presumption that all persons with disabilities lack legal capacity,
1028

 and for 

establishing a guardianship system resulting from a finding of incompetence, in which 

guardians make decisions on behalf of the incompetent person.
1029

  

     Thus an alternative way of understanding the legal capacity of persons with disabilities has 

been suggested. That is that all persons with disabilities are presumed to have a legal capacity 

and the burden of establishing incapacity is shifted to those who allege incapacity.
1030

 

Moreover, the legal capacity of persons with disabilities is, on this approach, understood as 

distinguishing the incapacity to make a decision from the incapacity to communicate the 

decision.
1031

 In addition, it is suggested that assistance to exercise legal capacity should be 

provided if such assistance is required.
1032

 And finally it is suggested that legal systems 

should support rather than take control of the lives of persons with disabilities requiring 

assistance.
1033

  

     However, these recommended understandings of legal capacity in general, and in the 

disability context, were contested during the CRPD negotiations. On the surface, it seemed to 

be a linguistic disagreement. The UN consists of more than 200 Member States using many 

                                                           
1024

 Ibid. 
1025

 Ibid. 
1026

 Ibid. 
1027

 Ibid. 
1028

 Ibid 433. 
1029

 Ibid 434. 
1030

 Ibid 433. 
1031

 Ibid. 
1032

 Ibid 433–4. 
1033

 Ibid 434. 



192 
 

different languages, hence possibly interpreting the concept of legal capacity differently. The 

divergence started within the six UN official languages (Arabic, Chinese, English, French, 

Russian and Spanish). Out of these six, three – Arabic, Chinese and Russian – understand 

legal capacity to mean legal capacity for rights, rather than legal capacity to act.
1034

 This 

linguistic explanation is found in a footnote in one of the CRPD’s negotiation documents.
1035

 

However, on a deeper analysis, the footnote has been criticised in that it has the effect of 

levelling down the standards of protection of the human rights of persons with disabilities in 

those countries rather than merely compromising on a linguistic issue.
1036

 This is especially 

true for persons with intellectual disabilities, who are potentially the first to be subjected to 

discrimination due to this denial of the legal capacity to act.
1037

  

Even though the CRPD has been adopted without this linguistic footnote, some Arabic-

speaking countries have maintained their position on the understanding of the concept of legal 

capacity as a capacity to have the right, by entering a reservation when ratifying the CRPD. 

For example, Egypt and Syria have stated in their reservation documents that legal capacity as 

understood under their national law means the capacity for acquiring the right, not the 

capacity to act.
1038

 This reservation has the disadvantage in implementing Article 12, which 

limits the rights of persons with disabilities, for example, the right to conclude contracts in 

buying, selling or transferring, or renting a property which they own. Moreover, this 

limitation is not only confined to Article 12 alone but also extends to other rights such as the 

right to education or the right to work, or to freedom of speech and expression, or political 

participation’.
1039

 This is because rights under the CRPD are interdependent and interrelated. 

Hence, in the absence of one of those rights as a result of such a reservation, it becomes very 

difficult to realise the other rights.  
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Additionally, Article 12 should be read in light of the CRPD’s object and purpose in 

accordance with the general rule of treaty interpretation in international law.
1040

 It has been 

also argued that the recognition of full legal capacity, both the capacity to acquire rights and 

the capacity to act, is necessary for exercising the guiding principles of equality and non-

discrimination under the CRPD.
1041

 Even though the CRPD does not explicitly require that 

the concept of legal capacity should be understood as both the capacity to acquire rights and 

capacity to act, it does in fact implicitly require this. Therefore, it has been argued that the 

common comprehension of legal capacity as the capacity to act should be upheld.   

     How the concept of legal capacity is understood is an important issue, as discussed above. 

Yet the issue of which decision-making models, supported or substituted, the CRPD allows is 

more important. This is because it relates to how the right to recognition everywhere as 

persons before the law, for persons with disabilities, will be implemented in reality. The 

supported decision-making model
1042

 refers to the provision of information to a person with a 

disability, and to assistance for this person in understanding the given information, so that he 

or she can make decisions relating to their own lives based on their own preferences, when 

having been fully informed.
1043

 This model is an aid to individual empowerment for persons 

with disabilities in virtue of supporting them to make decisions of their own choice.
1044

 In 

addition, it enables all persons with disabilities to retain their legal capacity and their right to 

exercise that legal capacity.
1045
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     In contrast, a substituted decision-making model known as a guardianship arrangement 

refers to the appointment of a personal or legal representative as a guardian who is authorised 

to make all decisions on behalf of, and even without consultation with, a person with a 

disability under their guardianship. These decisions are related to the private lives of those 

placed under guardianship. This model is based on the presumption of the incapacity of a 

person with a disability, especially those with intellectual disabilities. Hence it is a concern 

that if this guardianship model is allowed under the CRPD, guardians would be able to make 

all decisions on behalf of and even without consultation with the persons placed under their 

guardianship.
1046

  

     It is to be noted that the substituted decision-making model is neither allowed nor 

prohibited under the CRPD.
1047

 From the text of the CRPD it is evident that it avoids using 

strong words such as ‘prohibition’ and mentioning contentious issues in relation to 

guardianship arrangements. The CRPD details some safeguard measures dealing with these 

arrangements, including their application on a case-by-case basis and in the shortest time 

possible, and being made subject to regular review by a competent or judicial authority, and 

in the best interests of persons with disabilities placed under the guardianship arrangement. 

However, it leaves these matters completely open for States Parties to interpret in a way that 

is easiest for them to implement. Therefore, persons with disabilities in different countries 

have different types of legal capacity, in spite of the fact there is a universal standard on legal 

capacity in place, namely, Article 12 of the CRPD.  

     Supporters of the substituted decision-making model argue that not all persons with 

disabilities can by themselves exercise their legal capacity, despite more intensive support, 

and that some persons with disabilities will require others to make decisions on their 

behalf.
1048

 They therefore argue that the CRPD should be understood to permit the substituted 

decision-making model involving appointment of a personal or legal representative as the last 
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resort, and that safeguard measures should be made available to prevent any future abuses.
1049

 

Many States Parties to the CRPD, for example Australia, Canada, Norway, and Poland, have 

supported this position by entering reservations to Article 12 declaring that they understand 

that the CRPD does permit both substituted and supported decision-making models, and that 

they will interpret Article 12 in relation to this matter in accordance with their domestic 

law.
1050

  

     This analysis illustrates that the CRPD does not explicitly define a particular 

understanding of the concept of legal capacity. It leaves the concept to States Parties to 

interpret. In addition, it neither permits nor prohibits a substituted decision-making model and 

leaves the application of either such model entirely to the States Parties. However, in both 

matters it requires that its substantive provisions should be interpreted in light of its object 

and purpose and in accordance with the general rule for treaty interpretation in international 

law.  

     This tactical silence would also fit with the plural approach to disability under the CRPD, 

as it adopts selective aspects from all three models of disability including the medical model. 

The final goal is to transform the legal concepts and normative rules of the CRPD into 

concrete results in which persons with disabilities are able to exercise their legal capacity in 

reality. It cannot be denied that persons with very severe intellectual disabilities cannot 

always make a decision for themselves and in some situations there needs to be somebody 

there to help them. This should be done in the best interests of the person concerned. 

Therefore, the matter of there being no specific account of how the concept of legal capacity 
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is to be read, and the failure either to endorse or prohibit an alternative decision-making 

model are not the issue. The more important issue is to achieve this final goal. That is why the 

CRPD has adopted this tactical stand as its distinctive feature to protect the human rights of 

persons with disabilities. The next distinctive issue of the CRPD to be discussed is the 

deinstitutionalisation of persons with disabilities. 

 

5.4.3. Deinstitutionalisation  

In this subsection, I will briefly introduce the understanding of the concept of 

institutionalisation and discuss the proposition of the CRPD over institutionalisation and 

deinstitutionalisation of persons with disabilities.  

     In order to understand the concept of institutionalisation, it is important to learn about four 

ways to understand institutionalisation namely bricks and mortar care, policy and legal 

framework care, clinical responsibility and paternalism in the clinician-patient relationship 

care, and patient’s adaptive behaviour to institutionalised care.
1051

 

     The classic type of institutionalised care referred to as bricks and mortar of care refers to a 

closed system of care, isolated from the outside world.
1052

 The name ‘bricks and mortar’ 

symbolises physical barriers with the outside world such as locked doors, high walls, barbed 

wire, cliffs, water, forests or moors.
1053

 Inside these institutions, patients receive custodial 

care with restricted freedom, being stigmatised, and no normal social roles.
1054

 These 

institutions are perceived to have similar characteristics as prisons, concentration camps and 

monasteries.
1055

 

     The policy and legal framework of institutional care sounds transparent, however, this care 

is still being operated with the patient spending a considerable amount of time behind locked 

doors, with a staff member to watch patients closely at all times in order to manage the risk of 
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patients running away or self-harming.
1056

 Besides, seclusion, restraint and sedation are in use 

and restriction of freedom is still in force.
1057

  

     The clinical responsibility and paternalism go together in the clinician-patient relationship 

where shelter and protection are offered as a part of treatment to patients.
1058

 It is undeniable 

that these institutions protect patients from the prejudice and the hostility that they might 

experience in the larger society.
1059

 However, patients’ safety and wellbeing are sometimes 

endangered due to the risk of violence from other patients. Such risks arise among other 

things because some negative forms of environmental and interpersonal stimulation such as 

disorganisation, noise, the lack of interesting activities, and communication problems with 

staff members could trigger violent behaviours among patients.
1060

 

     The last type of institutional care is where patients have adaptive behaviour to 

institutionalised care. ‘Social withdrawal’ is the term used to describe patient status after a 

long time of being institutionalised,
1061

 because patients who live in any institutional setting 

are often socially isolated or have limited access to the outside world, and they may lose 

independence and responsibility after all.
1062

   

     Given the fact that institutionalised care of any type to an extent carries a negative impact 

on the lives of persons with disabilities such as freedom restriction, or some negative 

environmental and interpersonal forms as discussed above, the proponents of 

deinstitutionalisation stress the need to eliminate institutions altogether. To them, 

institutionalisation is not only a typical measure of the medical model of disability, but also 

that persons with disabilities living in institutionalised settings face degrading and inhumane 

living conditions such as a lack of adequate food, clothes and medical care, and are subject to 

physical, sexual and mental abuses, as well as forced medical treatment.
1063

 This plight 
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usually goes unnoticed and unreported because it takes place in institutions which are not 

normally open to outsiders. In virtue of this, their human rights are violated – in particular, the 

right to be free from inhumane and degrading treatment. Thus the institutionalisation of 

persons with disabilities amounts to the violation of this right.  

     To the proponents of deinstitutionalisation, the right to freedom from inhumane and 

degrading treatment is a human right and is resolutely protected under international human 

rights law. In other words, inhumane and degrading treatment is strictly prohibited under 

international human rights treaties such as the ICCPR
1064

 and CAT.
1065

 Specifically, the 

prohibition of inhumane and degrading treatment is placed under a non-derogation provision 

under the ICCPR,
1066

 which means that no one in any circumstance may be subject to such 

treatment. This applies even in a time of war or a state of emergency, when it continues to be 

the States’ responsibility to protect people from such treatment. In addition, inhumane and 

degrading treatment is to some extent considered a form of torture under the CAT,
1067

 and 

includes many forms of exploitation, violence and abuse.  

Given this causal link between the institutionalisation of persons with disabilities and 

inhumane and degrading treatment, the proponents of deinstitutionalisation tend to emphasise 

that the CRPD seeks to outlaw any form of confinement imposed upon persons with 

disabilities. The right not to be obligated to live in particular living arrangements is not only 

regulated in a specific article, Article 19, but can also be found in other articles. For instance, 

Article 17 is about protecting the integrity of the person, where the point is made that persons 

with disabilities shall not be forced to live in a place against their wills. The recognition of the 

right of persons with disabilities to independent living requires a shift away from institutions 

towards deinstitutionalisation, the use of ‘in-home, residential and other community support 

services’, and respect for their freedom to make their own choice of where and with whom to 
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live.
1068

 Because forced institutionalisation on the basis of disability amounts to inhumane and 

degrading treatment, it is prohibited in Article 19 under the CRPD, which also requires that 

support services enabling persons with disabilities to live in the community are made 

available.
1069

 Furthermore, because other rights under the CRPD such as the right to privacy 

under Article 22 cannot be maintained and protected in institutional settings, 

institutionalisation goes against the CRPD’s purpose and objective. 

The institutionalising of persons with disabilities is thus a systematic violation of the 

fundamental freedom of persons with disabilities under international human rights law. It is in 

violation of Articles 7 and 16 under the ICCPR and CAT, respectively. More importantly, it is 

also a systematic violation of several other articles, namely, Articles 15, 16, 17, 19 and 22 

under the CRPD, which specifically set out to protect the fundamental freedom of persons 

with disabilities from, inter alia, being subject to inhumane, cruel and degrading treatment, 

and to ensure that they are free from any forms of exploitation, violence and abuse.
1070

  

The proponents of deinstitutionalisation conclude that the rejection of all forms of 

confinement imposed upon persons with disabilities under the CRPD sends out a message that 

there is a need for the deinstitutionalisation of persons with disabilities, and that the 

segregation and institutionalisation of persons with disabilities is not in the best interest of 

those persons or the society in which they live.
1071

    

     However, it is argued that these ways of understanding institutionalisation only rely on a 

restrictive meaning, where patients are victims without autonomy, who are being isolated 

from the outside world.
1072

 Thus relevant research that exists supports the idea that 

institutionalisation involves patients accepting institutional life and developing a lack of 

desire to leave after a long stay.
1073

 However, it is also argued that institutionalisation is still 

considered an essential type of care today, as community care may not be suitable for all 
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patients, especially those with acute mental illness and a lack of support.
1074

 In addition, 

persons with severe mental illness living in the community still episodically get admitted to 

those institutions.
1075

 Hence it has been argued that the importance of institutionalised care 

may increase again regardless of the promotion of the community-based care over the past 

few decades.
1076

 

     It is in this context that it should be understood that the CRPD does not prohibit 

institutionalisation, it just promotes as much as it can deinstitutionalisation by providing 

necessary services for this process.
1077

 At the same time it respects the preference of persons 

with disabilities with whom and where they live.
1078

 This is to say that if persons with 

disabilities make a decision to live in an institution, then the response of the CRPD is that his 

or her preference should be respected. Thus the moderate view is that it cannot be denied that 

there are many good institutions providing quality institutional care. Hence, institutional care 

for persons with disabilities is needed and hopefully with some legal measures as preventive 

methods, persons with disabilities, if they so choose to live in such settings would not be 

subject to degrading and inhumane treatment. 

     Institutionalisation of persons with disabilities perpetuates a harmful environment that in 

turn makes forced medical treatment more probable. Correspondingly deinstitutionalisation of 

persons with disabilities can help them choose whether or not to undergo medical treatment 

deemed necessary for their disability. The issue of involuntary medical treatment is another 

distinctive matter in the disability area, which I will discuss in the next subsection. 

 

5.4.4. A Strategic Proposition on Involuntary Medical Treatment 

Under the medical model of disability, involuntary medical treatment has been considered a 

potential measure to save lives and protect persons with disabilities, especially those with 

severe intellectual disabilities, and to protect others from imminent harm. However, I argue in 
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this subsection that involuntary medical treatment on the grounds of disability is always 

detrimental. I will then show that the CRPD can be interpreted as not prohibiting but at the 

same time not permitting involuntary medical treatment on those grounds. It is therefore 

necessary to explore the implications of the message sent out by the CRPD in neither 

prohibiting nor permitting involuntary medical treatment. 

     Involuntary medical treatment imposed upon persons with disabilities is so detrimental that 

instead of saving and protecting persons with severe intellectual disabilities from imminent 

harm, it actually accelerates mental health problems in different forms.
1079

 The treated 

individuals are made to believe that they are bad or dangerous to society and incapable of 

making decisions.
1080

 They lose their sense of self
1081

 and feel segregated because involuntary 

medical treatment might include repeatedly forced hospitalisation and institutionalisation. In 

addition, persons with disabilities who have been forced into involuntary medical treatments 

have undergone various horror experiences in terms of inhumane and degrading treatment, 

such as being drugged or even clinical experimented upon against their will.
1082

 

Consequently, persons with disabilities whose conditions have become worse after 

undergoing forced medical treatment outnumber those who have become better.
1083

 The so-

called ‘best-intention’ use of involuntary medical treatment can lead to irreparable 

damage.
1084

 Those who have undergone such treatment encounter many social problems such 

as post-traumatic stress and loss of a sense of autonomy, self-worth and self-determination, 

1085
 which in some cases leaves them feeling suicidal.

1086
  

     Because of its detrimental effect on persons with disabilities, involuntary medical 

treatment had been addressed under international human rights laws before the adoption of 

the CRPD. The principal document in this regard is the Principles for the Protection of 
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Persons with Mental Illness and the Improvement of Mental Health Care.
1087

 However, 

instead of considering involuntary medical treatment as tantamount to inhumane and 

degrading treatment and condemning its detrimental effects on persons with disabilities, these 

Principles allow for involuntary medical treatment to be conducted. They do provide certain 

safeguard measures such as supervision by an independent authority and the requirement that 

the treatment is in the best interests of the patient.
1088

 Despite controversy, the Principles were 

considered ‘a new departure in the perception of the role of law’ pertinent to the protection of 

persons with intellectual disabilities, since they emphasise positive treatment and the quality 

of the treatment, 
1089

 and also prohibit clinical experimentation, sterilisation and 

psychosurgery.
1090

 In addition, the Principles were considered to be guidelines for the 

interpretation of Article 7 under the ICCPR in the context of the institutionalisation of persons 

with disabilities, and to provide necessary information on free and informed consent for 

medical treatment.
1091

 Furthermore, the Principles served as a reference for the interpretation 

of the right to physical and mental health pertaining to persons with disabilities under the 

ICESCR Committee’s General Comments.
1092

 

     The CRPD seems not to be able to escape from the shadow of the controversy about 

involuntary medical treatment, but regulates the issues in Article 17 in a pragmatic way. That 

is, the CRPD does not explicitly prohibit the use of involuntary medical treatment, but neither 

does it endorse the idea. In the absence of any explicit regulations, the issue on involuntary 

medical treatment can only be interpreted by reading the CRPD drafting documents.
1093

 From 

these, the drafting text of Article 17 requires States Parties to protect persons with disabilities 

from any coercive interventions that aim at ‘correcting, improving or alleviating any actual or 

                                                           
1087

 Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care 1991, UN Doc 
A/RES/46/119. 
1088

 Ibid Principle 11.6. 
1089

 Quinn and Degener, above n 164, 33–4. 
1090

 Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care 1991, UN Doc 
A/RES/46/119 Principle 11. 
1091

 Quinn and Degener, above n 164, 33–4.  
1092

 ICESCR Committe General Comment No. 5, UN Doc HRI/GEN/1/Rev.9 (Vol. I) [7]; Committee on Economic, Social and 
Cultural Rights, General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), 22

nd
 sess, UN Doc 

HRI/GEN/1/Rev.9 (Vol. I) (11 August 2000) [2] (‘ICESCR Commitee General Comment No. 14’).   
1093

 Vienna Convention on the Law of Treaties art 32.   



203 
 

perceived impairment’.
1094

 This means that the draft of Article 17 did not prohibit involuntary 

medical treatment. Because the final text of Article 17 of the CRPD is confined only to a 

simple statement on the protection of the physical and metal integrity of the person, without 

any specific description,
1095

 and within the context of the discussion on the draft text of 

Article 17, it can be argued that the CRPD does not explicitly prohibit the application of 

involuntary medical treatment. 

Concurrently, it can be argued that the CRPD does not support involuntary medical 

treatment on the ground of disability. This is because the international disability community, 

especially DPOs, resolutely advocated for eliminating all forms of such treatment on the 

ground of disability during the CRPD negotiation process.
1096

 However, when they 

recognised that their recommendation on the elimination of all forms of such treatment on the 

ground of disability for the draft text of Article 17 would not be taken seriously by the 

negotiating States and would not be incorporated into the draft text of Article 17, they 

changed their tactic. Thus, instead of having an explicit provision on elimination of all forms 

of such treatment on the ground of disability, they lobbied for a future CRPD without any 

regulation on the issue of involuntary medical treatment. The reason behind this tactic was 

that where there was no provision on either prohibiting or permitting compulsory medical 

treatment under the CRPD, there would be no legal framework for the interpretation of the 

issue in the future implementation of the CRPD.
1097

 Hence it can be argued that the CRPD 

does not support involuntary medical treatment on the grounds of disability.  

     In contrast to this position, it is contended that the CRPD should be interpreted to mean 

that it explicitly prohibits involuntary medical treatment on the grounds of disability. The 

basis for this argument is that the CRPD recognises equal legal capacity, free and informed 

consent of persons with disabilities, their equal right to respect for their physical and mental 

integrity, and their freedom from torture and cruel, inhumane or degrading treatment or 
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punishment as envisaged under Articles 12, 25, 17, and 15 respectively.
1098

 It is even further 

contended that involuntary medical treatment should be criminalised as it is considered a 

grave violation of human rights.
1099

 I however maintain that this suggestion is extreme and a 

step beyond what is practical, and that the CRPD does not in fact prohibit involuntary medical 

treatment as discussed.  

     I therefore contend that the CRPD does not explicitly permit involuntary medical 

treatment, even though the draft text of Article 17 appears to allow it with some strict 

conditions such as it being conducted only in exceptional circumstances, in ‘the least 

restrictive setting possible’ and with appropriate legal safeguards, and where it is concerned 

with the best interests of the person with disabilities.
1100

 My reasoning is that rights and 

fundamental freedoms of persons with disabilities, including the freedom to make their own 

choices which the CRPD seeks to protect, are unambiguously stated under its Preamble (n) 

and Article 1.
1101

 In addition, the freedom to make one’s own choices has been recognised as 

one of the CRPD’s guiding principles,
1102

 and made available to all persons with disabilities. 

Therefore, in the context of all this background information and the CRPD text, I conclude 

that the CRPD does not permit involuntary medical treatment.  

     It has been said that ‘the most critical areas of human rights violation for persons with 

disability – the use of coercive state power for the purpose of ‘treatment’ – remains without 

any specific regulation’.
1103

 However, I argue that by neither prohibiting, nor supporting, nor 

permitting involuntary medical treatment, the CRPD has adopted a strategic position on 

involuntary medical treatment. That is, when involuntary medical treatment is neither 

prohibited nor permitted, there would be no legitimacy for the interpretation of the issue for 

the future implementation of the CRPD. This is because the drafters of the CRPD envisioned 

that there would be States Parties who would interpret around the text to apply involuntary 

medical treatment, and indeed Australia, Canada and Norway have declared that the CRPD 
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permits compulsory medical treatment when needed.
1104

 In addition, this subtle refusal on the 

part of the CRPD to opt for a specific approach on involuntary medical treatment would also 

fit into its pluralistic view of disability, as discussed, in particular, its adoption of selective 

aspects of all three models of disability including the medical model. The final goal is to 

avoid persons with disabilities being subject to involuntary medical treatment, but at the same 

time, to avoid hostility towards or privileges for being a person with a disability. Therefore, 

having no specific regulations on involuntary medical treatment does not mean disaster for 

persons with disabilities. This then is a distinctive feature of the CRPD in dealing with the 

issue in the disability context.  

     Having comprehended the hybrid feature, legal capacity, deinstitutionalisation, and 

freedom from involuntary medical treatment under the CRPD through the preceding analysis, 

the next step is how to implement all these distinctive normative rules in order to realise the 

human rights of persons with disabilities. One of the preconditions for the implementation of 

all these issues is to ensure a barrier-free society for persons with disabilities. By a barrier-

free society, I mean accessibility for persons with disabilities, which I will discuss in the 

following subsection.    

 

5.4.5. Accessibility 

The concept of accessibility for persons with disabilities is not novel. It is regulated in many 

legally non-binding instruments,
1105 

and several municipal laws,
1106 

spelt out in general 

comments by the ICESCR Committee, though it is narrow in scope, attending only to health 

facilities, goods and services.
1107

 The concept is also developed by professional organisations 

specialising in universal and inclusive design.
1108 

But accessibility is an issue of ongoing 

debate concerning both de facto and de jure solutions to bringing changes to the lives of 
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persons with disabilities worldwide. Therefore, it is not unexpected that accessibility has been 

recognised as one of the CRPD’s guiding principles defined under Article 3(f),
1109

 and 

strengthened by a stand-alone article, Article 9.
1110

  

     In this subsection I will briefly discuss the concept of accessibility. I will introduce the 

content of Article 9 covering the scope of accessibility under the CRPD, and look at the 

importance of accessibility as a precondition for realising the human rights of persons with 

disabilities under the CRPD. I will then set out the over-reaching scope of Article 9, which in 

fact represents another tactical choice on the part of the CRPD, rather than a point for 

criticism. More importantly, I will contend that accessibility is an integral part of universal 

design and an essential step towards achieving social inclusion for persons with disabilities. 

     Accessibility refers to the relationship between a person and their environment.
1111

 

Specifically, it is the interaction of personal functional capacity and the built environment, in 

which functional capacity can be that of a person or a group of persons; and the built 

environment refers to barriers in the environment resulting in noncompliance with official 

technical norms and standards.
1112

 Hence there are always three components in this 

relationship: (1) the personal component referring to the functional capacity of the individual 

or group; (2) the environmental component referring to barriers in the environment in relation 

to the norms and standards available; and (3) an evaluation of the interaction of (1) and (2) 

indicating any issue of accessibility.
1113

 

     Accessibility is designed to accommodate or to respond to an individual experience of 

disability in interacting with a built environment, or products, services, etc.
1114

 Because 

accessibility seeks to eliminate specific barriers in the original design to increase usability, it 

usually entails applying the minimum standards set by regulations and building codes. The 

resolution may be very specific and only address the needs of a particular impairment without 

                                                           
1109

 CRPD art 3(f). 
1110

 Ibid art 9. 
1111

 Susanne Iwarsson and Agnetha Ståhl, 'Accessibility, Usability and Universal Design — Positioning and Definition of 
Concepts Describing Person-Environment Relationships' (2003) 25(2) Disability & Rehabilitation 57, 61–2. 
1112

 Ibid. 
1113

 Ibid. 
1114

 Inger Marie Lid, 'Developing the Theoretical Content in Universal Design' (2013) 15(3) Scandinavian Journal of Disability 
Research 203, 209. 



207 
 

considering the needs of others.
1115

 In this sense, accessibility represents the ideal of equality 

as difference, for it accommodates the particular differences of persons with disabilities.  

     In keeping with the understanding of the concept of accessibility, Article 9 of the CRPD 

stresses the importance of accessibility to enable persons with disabilities ‘to live 

independently and participate fully in all aspects of life’.
1116

 It describes the need to make the 

built environment accessible, which includes transportation, information and communications 

technologies, and facilities open to the public in urban or rural areas.
1117

 In addition, the 

CRPD stresses that accessibility is not just about public places and built environment, it also 

extends to the services such as information, communications and other services, including 

electronic services and emergency services.
1118

 

     States Parties are obligated to discharge several duties with regard to realisation of 

accessibility.
1119

 These include, inter alia, developing and monitoring standards and 

guidelines on accessibility, providing tangible assistance such as signage in Braille in public 

buildings, providing professional sign language interpreters, and promoting access to new 

technologies, including the internet and accessible information and communication 

technologies for persons with disabilities.
1120

  

As a guiding principle, accessibility can be found throughout the CRPD as a precondition 

for exercising and realising the human rights of persons with disabilities. As discussed in the 

previous section, the right to freedom of expression and opinion and access to information 

under Article 21 of the CRPD become meaningless if there are no accessible formats of 

communication and technologies. Similarly, where there is no physical accessibility, 

notwithstanding the availability of assistive devices, the right to personal mobility as defined 

under Article 20 will not be realised. The same is true for the rights to justice, to independent 
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living and inclusion in the community, and to participation in political and public life.1121 In 

this regard, accessibility is considered a right belonging to the category of economic, social 

and cultural rights to assist the realisation of civil and political rights. 

Furthermore, accessibility also helps realise economic, social and cultural rights. For 

example, segregated education would be the main educational method for persons with 

disabilities if the general school system failed to reasonably accommodate students with 

disabilities. Such accommodation would require appropriate learning materials and 

facilities1122
 
such as learning materials in Braille for students with complete loss of vision. By 

the same token, inaccessible workplaces, health facilities and recreation areas would create 

chronic underemployment of persons with disabilities, and their exclusion from healthcare 

and cultural services.1123
 
To summarise, without an accessibility dimension attached, the 

human rights of persons with disabilities would seldom be realised.  

The fact that Article 9 on accessibility being considered as a precondition for realising the 

human rights of persons with disabilities does not mean that it is not subject to criticism. It 

has been criticised for being too overarching and offering insufficient regulation on technical 

standards and guidelines on accessibility such as universal architectural design or measures 

for the assessment of their future implementation.
1124

 However, I argue differently, that it is 

not a preferred option to have legally binding uniform standards in relation to accessibility 

while States Parties have diverse economic, social and cultural conditions. Given that the 

universality of human rights has sometimes been contested,
1125

 it is hardly likely that States 

Parties would agree with the idea of having legally binding uniform standards on 

accessibility. It would therefore be more practical to have an authoritative interpretation made 

by the CRPD Committee to be available for States Parties to consult when needed.  
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     The right to accessibility as the right to live in a barrier-free society is a precondition for 

realising the human rights of persons with disabilities, and at the same time is an integral part 

of universal design. The concept of universal design under the CRPD refers to ‘the design of 

products, environments, programmes and services to be usable by all people, to the greatest 

extent possible, without the need for adaptation or specialised design’,
1126

 and universal 

design ‘shall not exclude assistive devices for particular groups of persons with disabilities 

where this is needed’.
1127

 This is an essential step for achieving social inclusion for persons 

with disabilities. 

                                                                                                                                                                                  

5.5. Concluding Remarks 

In this chapter I have articulated that the CRPD conceptually possesses inherent merits and 

values for creating platforms for positive change towards the advancement of the human 

rights of persons with disabilities. I have analysed to what extent the CRPD has incorporated 

the concepts of equality, discrimination and disability. I have contended and shown that the 

CRPD has taken a pluralistic approach to disability by selectively adopting the most 

reasonable aspects of all existing understandings of disability. Therefore, the CRPD avoids 

the theoretical quagmires about models of disability and instead has adopted a pragmatic 

approach. That is, that any understanding of disability that works in the light of the CRPD’s 

guiding principles to assist the implementation of the CRPD in order realise the human rights 

of persons with disabilities will count. I have contended, in terms of equality, that the CRPD 

has demonstrated that all forms of equality concurrently and harmoniously work together. 

Similarly, with regard to discrimination, the CRPD has reflected the theoretical discussion of 

disability discrimination, and adopts the position that any aspect, which fits into the context of 

disability, is to be taken into consideration.  

     I have also argued that the CRPD normatively possesses inherent merits and values for 

creating platforms for positive changes towards the advancement of the human rights of 
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persons with disabilities by its double combination of an anti-discrimination treaty and a 

combination of two sets of human rights – a tactical position with respect to the understanding 

of legal capacity and the issue of involuntary medical treatment, along with a rejection of the 

institutionalisation of persons with disabilities. It has prioritised the final goal of transforming 

the relevant legal concepts and normative rules into concrete results through which persons 

with disabilities are able to exercise their legal capacity, and are protected from 

institutionalisation and involuntary medical treatment. Lastly, the CRPD has defined 

accessibility as a precondition for realising the human rights of persons with disabilities and at 

the same time constitutes the essential step towards achieving social inclusion for persons 

with disabilities.      

     It is important however, to mention here that the CRPD indeed has much more to offer 

than just its normative merits and values as discussed above. The CRPD is evidently a product 

of a social change in understanding the concept of disability. The adoption of the CRPD 

resulted from a long struggle of the disability movement both nationally and internationally, 

in which the understanding of the concept of disability has evolved from personal impairment 

and misery to politics of disablement demanding changes from society and eventual 

recognition of their human rights. This redefining of the concept of disability has helped 

change the language of the disability discourse in a way that it puts an end to the endless 

theoretical debates about which model of disability is better than the others, about the 

rejection of impairment or disability, and about whether disability results from personal 

functional limitation or social and structural barriers. Now when disability is mentioned, it is 

the understanding of disability under the CRPD which prevails.  

     The CRPD is a product of long but much awaited legal developments. Like other UN 

human rights treaties commencing as ‘soft law’ and then conjuring up as ‘hard law’ 

instruments,
1128

 the CRPD comes into being from not just one but many non-legally binding 

instruments dealing with the disability issues. Among other things these include from the very 
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beginning resolutions on rehabilitation and prevention of disability to the very primitive 

notion of human rights for persons with disabilities under the World Programme of Action 

concerning Disabled Persons and Standard Rules on the Equalization of Opportunities for 

Persons with Disabilities. Now as a normative standard, the CRPD has made it clear that 

disability is to be dealt with as a human rights issue rather than as charity work.  

     As such, the CRPD plays a very important role at the national level when its normative 

merits and values are transformed into domestic laws. That is the CRPD provides insights for 

development and reform of disability legislation for States Parties by creating new regulatory 

regimes that respect and protect the human rights of persons with disabilities. In addition, the 

CRPD carries the potential to empower persons with disabilities and their DPOs through 

ensuring their full and meaningful participation in all processes of development, 

implementation and monitoring of national legislation on disability, which will be discussed 

further in Chapter VI. The CRPD helps in altering power relations within a State Party 

through the processes of consulting persons with disabilities when making laws affecting their 

lives, not just dictating the law as used to be done before, and considering them as equal 

partners in those law making and implementing processes, not just a target group of help. 

Yet it is undeniable that the CRPD has weaknesses, as other international human rights 

treaties do. In fact, its main strength – of pragmatic flexibility – might create difficulties for 

the CRPD Committee, who will have to tackle all of its ambiguities in coming times. For 

example, a compromise has been made on important issues such as legal capacity. One might 

expect that an international human rights treaty should constitute strict provisions of common 

standards in order to protect vulnerable groups from all forms of exploitation, violence and 

abuse in even the most isolated and remote corners of the world. But the CRPD does not 

always meet that expectation and the CRPD Committee will have to work with its 

ambiguities.
1129
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Another issue is that despite the CRPD’s compromises, various States Parties have 

expressed extensive reservations while ratifying the CRPD.
1130

 At the time of writing, 166 

states have ratified the CRPD, and 29 States Parties and the European Union have lodged 69 

substantive reservations and interpretative declarations.
1131

 This number seems small, and 

certainly not as extreme as in the case of the CEDAW and CRC.
1132

 However, these 

reservations have been made to key issues and to all substantive provisions on the rights of 

persons with disabilities from Article 9 to Article 33. This might be a threat to the CRPD’s 

integrity.  

     Finally, the biggest challenge now is how to transform these normative rules of the CRPD 

into domestic disability legislation to bring real changes to the lives of persons with 

disabilities. A domestic transformation of this kind may be considered as bringing in the 

greatest impact of a human rights treaty to a State Party.
1133

 There are two ways of 

internalising the provisions of the CRPD, in terms of procedure. According to the monist 

approach,
1134

 the CRPD’s provision  automatically become part of the domestic laws of States 

Parties through ratification or accession, while according to the dualist approach,
1135

 the 

CRPD’s provisions need to be incorporated through a legislative process after ratification 

before they become part of the domestic law.  

     Yet more importantly, the complexity of internalising the normative merits and values 

expressed in the CRPD into the domestic laws changes the discourse at various levels. Thus 

views underlying the concept of disability, principles of equality, non-discrimination and 

normative norms such as legal capacity, deinstitutionalisation, issue of forced medical 
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treatment and accessibility all change in subtle ways.  These internalising processes of 

necessity involve different stakeholders including state actors, civil society (DPOs, parents’ 

organisations of persons with disabilities – even though the CRPD missed out to mention 

families of persons with disabilities, and NGOs), and market actors (service providers, 

employers). A powerful aspect of the CRPD lies in its ability to engage those relevant 

stakeholders especially DPOs and parents’ organisations of persons with disabilities in 

understanding its normative merits and values, and then advocating for development of 

domestic disability policy and legislation, and national action programmes, as well as judicial 

interpretation on the disability issues for its implementation.  

     This complexity will be investigated in Chapter VII on the implementation of the CRPD 

by its States Parties through examining actual policies and legislation internalised and 

implemented by States Parties to the CRPD. Before that, however, I will introduce, in the 

following chapter, the monitoring mechanism of the CRPD, including the CRPD Committee 

as a main player, along with other players such as NHRIs and DPOs.  
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CHAPTER VI: THE MONITORING MECHANISM UNDER THE CRPD 

 

6.1. Introductory Remarks 

A monitoring system is the single most visible method of measuring compliance with treaty 

obligations by states parties. In this thesis so far, I have argued that the distinctiveness of the 

CRPD lies in it adopting flexible and multi-variant dimensions of the concepts of disability, 

equality and non-discrimination. It thus stands out as an international convention that pursues 

the goal of achieving a fairer society for persons with disabilities. However, this goal is 

significantly tied up with the existence of mechanisms to ensure that the State Parties perform 

their obligations well. It is in this way that the monitoring mechanisms can play a significant 

role.  

     The CRPD, like all other human rights treaties, has established the Committee on the 

Rights of Persons with Disabilities – the CRPD Committee – to oversee its 

implementation.
1136

 The CRPD and its Optional Protocol have adopted three procedures: a 

state reporting procedure, an individual complaint procedure, and an inquiry procedure, which 

are assumed by the CRPD Committee at the international level.  

     The CRPD, unlike all other human rights treaties, requires States Parties at national level 

to establish a framework to promote, protect, and monitor the implementation of the CRPD 

within their jurisdiction. The framework that the CRPD refers to here concerns national 

human rights institutions (NHRIs).
1137

 It requires States Parties to involve civil society 

organisations, including non-governmental organisations (NGOs) and organisations of 

persons with disabilities (DPOs) in the monitoring process.       

     The monitoring mechanism, therefore, is essential for upholding the CRPD’s principles 

and normative rules. In this chapter I argue that the monitoring mechanism under the CRPD is 

distinctive. The analysis will provide a context for the discussion, in Chapters VII and VIII, of 

the implementation of the CRPD and its Optional Protocol.  
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     The chapter is divided into five sections. Section 6.1 is the introduction. Section 6.2 

introduces the CRPD Committee with regard to its membership. I will then analyse its three 

established functions, namely, consideration of State reports, individual complaints and 

conducting inquiries. Section 6.3 is an analysis of DPOs and their roles and functions in 

monitoring the implementation of the CRPD. A similar analysis of NHRIs will be undertaken 

in Section 6.4. Section 6.5 is the conclusion of the chapter. 

     It is important to note that this chapter will not present any substantive features of the work 

of this monitoring mechanism of the CRPD, such as the implementation of concrete Articles 

of the CRPD. Substantive aspects will be discussed in the next chapters on the CRPD’s 

implementation through monitoring work. 

 

6.2. The CRPD Committee 

The CRPD Committee is a body of 18 independent experts established under Article 34 of the 

CRPD with the responsibility of monitoring the implementation of the CRPD at an 

international level.
1138

 Members of the CRPD Committee are elected from a list of candidates 

nominated by the States Parties to the CRPD at a Conference of the States Parties, for a four 

year term, with a possibility of being re-elected once.
1139

 Members must be nationals of the 

States Parties.
1140

 However, the CRPD does not specify the qualification requirements for 

being a member, but simply states that the members of the CRPD Committee shall be of high 

moral standing and recognised for their competence and experience in the field covered by the 

                                                           
1138

 Ibid art 34.1. In a very popular form of understanding, the CRPD Committee means a human rights treaty body or 
committee. 
1139

 Ibid art 34. Nominations are usually due 2 months before the days of the States Parties Conference. By the time of this 
writing, there have been 4 Conferences of States Parties to elect new members of the CRPD Committee, which are 1st, 3rd, 
5th, and 7th Conferences of States Parties. The due date for nomination for the 7th meeting of the States Parties was 10 
April 2014.  The nominations and biographical data should be submitted to the Office of the United Nations High 
Commissioner for Human Rights, United Nations Office at Geneva. At the time of entry into force, there were 12 members 
elected by the first Conference of States Parties on 3 November 2008, as per regulation under Article 34.2 of the CRPD. The 
composition of full membership of the CRPD Committee with18 experts started after there were additional 60 States Parties 
to the CRPD as per regulation under Article 34.2 of the CRPD and the additional 6 members were elected by the 3

rd
 

Conference of States Parties on 1 September 2010. The number of 18 experts is a standard number for most of the human 
rights treaties committees; however, the number is varied for different committees. For example, the CAT and CED 
Committees both consist of as few as 10 members; CMW Committee of 14, while the CEDAW Committee and CAT sub-
committee on torture prevention comprise up to 23, and 25, respectively. 
1140

 Ibid art 34.5. 



216 
 

CRPD.
1141

 What is meant by this will be very much based on the claims of States Parties 

when putting forward their candidates. 

     The CRPD Committee is basically no different from any other human rights treaty 

committee with respect to the procedures for membership nomination and election, 

monitoring functions and working rules and methods. However, it is distinctive with regard to 

its membership composition and the formal participation of non-state and other state players, 

including civil society organisations such as DPOs, NGOs and NHRIs in discharging its 

functions. It is distinctive, for example, regarding the presence of independent experts with 

disabilities as members of the CRPD Committee and in that the CRPD Committee works 

closely with DPOs as non-state players and NHRIs and other state stakeholders in 

implementing and monitoring the implementation of the CRPD.  

     In the next section a discussion of the membership of the CRPD Committee is followed by 

an analysis of the three functions performed by the CRPD Committee.      

 

6.2.1. Members 

In the current composition of the CRPD Committee of 18 experts, 6 experts are women and 

12 are men.
1142

 Their geographical distribution shows 3 experts from Latin America and the 

Caribbean, 4 from Africa, 3 from Eastern Europe, 3 from Asia-Pacific and 5 from Western 

Europe and other States,
1143

 allocated according to the UN voting regions. Among the 18 

members, 17 of them are persons with disabilities, including 7 with visual impairments, 1 

with a hearing impairment and 9 with physical impairments. The current members of the 

CRPD Committee are aged from 40 to 71 years old.
1144

               

     The CRPD Committee’s members have a variety of professional backgrounds such as law, 

the arts, political and policy science, education, international relations, EU studies, human 

rights, disability and gender studies, as well as science, including maths, chemistry, 
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information technology, engineering, and computer science.
1145

 This reflects that disability is 

present in all aspects of life.  

     A human rights treaty body is often considered to be a quasi-judicial body, so the work 

tends to appeal to persons with a legal background. 7 out of 18 members of the CRPD 

Committee have a legal background.
1146

 The extreme cases are the HRC and CEDAW 

Committee, which have been criticised for having a majority of people from legal professions 

as their members,
1147

 and this is still the case, with the HRC of 18 being comprised only of 

people with a legal background.
1148

  

     Like other human rights committees, the CRPD Committee members tend to be those who 

have been educated in Western institutions. In the current composition of the CRPD 

Committee, 7 out of 13 members from non-Western countries have obtained their higher 

education in Western institutions, mainly the UK, the US and Australia, which means 12 

members in total or roughly 70% with a Western university education.
1149

 Critics have argued 

that this might result in the imposition of a western view of disability on non-western cultural 

systems.
1150

 

     In terms of qualifications, all members of the CRPD Committee hold senior positions such 

as directors, managers, professors and members of Parliaments in their home countries.
1151

 

There is no formal prohibition by any human rights treaties against members of the human 

rights treaty committees holding government positions or being employed by inter-

governmental organisations.
1152

 In practice, members of any human rights treaty committee 

tend to be primarily academic. For example, the current HRC has 16 out of 18 members who 

are university lecturers or professors.
1153

 However, the CRPD Committee only has 4 out of 18 
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members who are university lecturers or professors. This illustrates that in the disability field, 

practical experience is considered more important than academic knowledge.  

     A distinctive feature of the CRPD is that all members of the CRPD Committee have 

personal and professional experience in the disability field. Of a total of 18 members, 17 of 

them are persons with disabilities. The member who is not a person with disability has 25 

years of working experience with persons with disabilities.
1154

 This personal and professional 

experience with disability is vital for being a member of the CRPD Committee, because such 

experience enables them to understand the challenges and disadvantages of being a person 

with a disability. It also enables them personally to understand the nature of the oppression 

exercised over persons with disabilities by society, because persons who have had personal 

experience with a disability ‘are less likely to distort the collective experience of oppression 

and are less likely to sell out to the highest bidder precisely because of intellectual work is 

rooted in personal and collective experience’.
1155

  

     Furthermore, they have better insight in relation to the values of social participation and 

integration, self-determination, social justice, equality and dignity for persons with 

disabilities. Importantly, the characteristic of self-determination for persons with disabilities 

has been shifted from self-advocacy for their daily needs to a stronger emphasis on the 

elimination of structural discrimination and social integration. The presence of persons with 

disabilities on the CRPD Committee gives them a chance, at a very macro level, to take 

control of matters related to their own lives, including their human rights and fundamental 

freedoms, without requiring the help or participation of persons without disabilities, thus 

claiming their autonomy, independence and power.
1156

   

     Being a member of the CRPD Committee means participating in an individual and 

collective empowering process for persons with disabilities. As an individual empowering 

process, it helps build up knowledge on human rights and other issues relating to persons with 
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disabilities, and gaining international working experience. As a collective empowering 

process, it helps create a ‘sense of solidarity, purpose, and collective strength’, which 

enhances the disability community.
1157

 Therefore persons with disabilities are the most 

qualified, and best equipped, and in the best position, to work for themselves and for others 

with disabilities.
1158

 

     This is confirmed by the CRPD Committee members themselves. I conducted face-to-face 

interviews from 31 March to 9 April 2014 with the members of the CRPD Committee in 

Geneva. In these interviews most of the members stated that being a person with a disability 

has motivated them to work as disability activists and to become members of the CRPD 

Committee. However, one member cautioned that being a person with a disability should not 

be considered as a pre-condition for being a good member of the CRPD Committee.
1159

 

     With regard to the nature of their service, members of the CRPD Committee serve in their 

personal capacity, which means that they work as members of the CRPD Committee 

independently and impartially from their own governments, not as government 

representatives, even though they are nominated and elected by their governments as the 

States Parties to the CRPD. The nature of their service is therefore voluntary, yet honourable. 

Being a member of an international human rights treaty committee requires personal sacrifice, 

because it is a part-time and unpaid job. One commentator observed critically that ‘no one can 

make their living by being a member of a human rights treaty committee’.
1160

 The UN only 

covers travelling and accommodation expenses and provides a daily allowance for the 

meeting sessions.  

     Each year, during their membership tenure, each member has to take time off from their 

full-time job to go to Geneva for 6 weeks for the 2 meeting sessions and pre-sessions. This 

involves long-haul travel, time-zone difference hardship, and spending their personal time to 

read all the relevant materials before travelling, thus spending well over 6 weeks on official 
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meetings. The members of the CRPD Committee that I interviewed shared with me that they 

spend a significant amount of time reading States’ reports, individual communications and 

other relevant materials before going to Geneva for the meetings.
1161

 All of this is undertaken 

on a voluntary basis.  

     More importantly, however, members of the CRPD Committee working on a voluntary 

basis see their work as community service, and as such it is rewarding. It means gaining 

valuable knowledge for their own personal experience, and their service is internationally 

recognised and highly respected. The presence of persons with disabilities on the CRPD 

Committee combines with their personal background and qualifications to create an ethos of 

community service in the CRPD Committee.  

     I will now move on to discussing the CRPD Committee’s functions in terms of procedures 

adopted in the monitoring and implementation of the CRPD and its Optional Protocol.  

 

6.2.2. Functions 

As mentioned, the CRPD Committee has been established to discharge its functions in 

relation to State reporting, individual complaint and inquiry procedures. In order to discharge 

these functions, the Committee convenes for two meeting sessions a year. Before 2014, the 

one meeting session was usually in April and lasted one week, and the other was in 

September and lasted 2 weeks. However, due to the proliferation of State reports and 

individual complaints, since 2014 both meeting sessions are for 2 weeks and an additional 

week has been added as a pre-session for each meeting. So in total the CRPD Committee 

meets for 6 working weeks per year, although nothing official takes place during the pre-

sessional meetings.      

     The CRPD omits one procedure from its functions, namely, the state complaint procedure. 

Under other human rights treaties, this procedure refers to one where a State Party can bring 

another State Party to the attention of the relevant treaty committee on alleged violations of a 
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relevant international human rights treaty.
1162

 This procedure is either mandatory or optional. 

It is mandatory only under the CERD; any State Party to the CERD can invoke this 

procedure.
1163

 However, the procedure is an optional one under the other treaties.
1164

 The 

procedure is not automatic, because States Parties must first declare that they accept this 

procedure.
1165

 To date the procedure has never been used in the history of international human 

rights treaty implementation.
1166

 It is suspected that States Parties prefer to use informal 

bilateral diplomatic methods over this formal international complaint procedure when they 

disagree with another State on their human rights policies and practices.
1167

 They believe that 

informal diplomatic methods between the two States Parties are more effective than involving 

a third party, in this case which is a human rights treaty committee acting as a quasi-judicial 

body and that preparation for this formal procedure would involve sufficient financial and 

human resources.
1168

 Because the CRPD and its Optional Protocol do not prescribe this 

procedure, no State complaint is possible under the CRPD.  

     In the following discussion I will introduce three procedures regulated under the CRPD, 

which are State reporting, individual complaint and inquiry procedures with regard to general 

formats of these procedures and these three procedures under the CRPD Committee. The 

State complaint procedure will not be discussed in this thesis.  

 

6.2.2.1. Examining State Reporting  

The State reporting procedure is the only mandatory procedure under all international human 

rights treaties
1169

 under which States Parties to a human rights treaty report periodically to the 
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respective human rights treaty committee on their implementation of the human rights treaty 

concerned. The main purpose of the State reporting procedure is for human rights treaty 

committees to monitor the compliance of States Parties with their human rights treaty 

obligations under a human rights treaty to which they have consented to be bound.
1170

 

     The following part discusses the general format of the state reporting procedure, followed 

by a discussion of State reporting procedure, working methods for considering State reports, 

concluding observations after examination of State reports, and the elaboration of general 

comments by the CRPD committee.  

The General Format of State Reporting Procedure 

There are two types of reports that States Parties are required to submit to a human rights 

treaty committee associated with the treaty to which they are States Parties. The first are 

initial reports that States Parties are required to submit one or two years after the entry into 

force of the treaty. The second are periodic reports that States Parties are required to submit 

following the submission of their initial reports, at intervals of every four or five years, or 

whenever requested by the treaty body. However, a problem with respect to initial and 

periodic reports is that there are no guidelines on the content of these reports under any 

international human rights treaties. The treaties only state that State reports should contain 

measures adopted to give effect to the respective treaty and mention factors and difficulties in 

its implementation.  

     In order to solve this problem and effectively support States Parties in preparing their 

reports, the Office of High Commissioners for Human Rights has published harmonised 

guidelines on the State reporting procedure. According to these guidelines, State reports, both 

initial and periodic, consist of two integral parts: a common core document and treaty-specific 

documents. A common core document refers to background information on a State Party, 

including factual and statistical information in relation to the social, economic, cultural, 
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political and legal context of the State Party in which human rights treaties are being 

implemented.
1171

 This information aims to assist human rights treaty committees in 

understanding the domestic context of the State Party concerned.
1172

 The Secretary General 

submits these common core documents to all human rights treaty committees to which the 

countries are the States Parties. The aim is to help each committee consider the situation 

regarding human rights in every State party on an equal basis.
1173

 The common core 

documents, which can be updated easily and regularly to save time and resources, also help 

State Parties avoid unnecessary duplication of information when preparing reports to different 

human rights treaty committees.
1174

 The treaty-specific documents are to follow the guidelines 

of the respective human right treaty committees. 

      The human rights treaty committee then considers the reports. When studying the report, 

it can request more information from the State Party concerned. This is the format that applies 

to the State reporting procedure under all international human rights treaties, though the 

wording on the format varies from treaty to treaty.
1175

 After the examination of the State 

reports, the human rights treaty committees issue concluding observations on how the State 

Party concerned has fulfilled its treaty obligations according to the provisions of the treaty 

concerned. 

 

The State Reporting Procedure under the CRPD Committee 

The CRPD has also adopted this traditional format of the State reporting procedure and 

assigned the CRPD Committee to assume the task.
1176

 States Parties to the CRPD are 

obligated to submit initial and periodic reports. They are required to submit initial reports 

within two years of ratifying the CRPD.
1177

 Along with the common core documents, in 

                                                           
1171

 Compilation of Guidelines on the Form and Content of Reports to Be Submitted by States Parties to the International 
Human Rights Treaties  — Report of the Secretary-General, UN Doc HRI/GEN/2/Rev.6 (3 June 2009) [27]. 
1172

 Ibid [32]. 
1173

 Ibid [4(b)]. 
1174

 Ibid [4]. 
1175

 ICCPR art 40; ICESCR art 16; CERD art 9; CEDAW art 18; CRC art 44; CAT art 19; CRPD art 35; CMW art 73; CED art 29. 
1176

 CRPD art 35. 
1177

 Ibid art 35.1. 



224 
 

which the CRPD Committee requests information on disability,
1178

 in addition to the 

background information detailed under the harmonised guidelines on the State reporting 

procedure, a State Party is required to report on every article under the CRPD in the initial 

reports.
1179

 Specifically, the initial reports should focus on the impact of legal norms on 

persons with disabilities’ factual situation and the practical availability, implementation and 

effect of remedies for violations of the CRPD’s provisions. Special attention to particularly 

vulnerable population groups such as women and children with disabilities is required.
1180

 

The initial reports should also focus on any distinctions, exclusions or restrictions made on 

the basis of disability, even of a temporary nature, imposed by law, practice or tradition, or in 

any other manner on the enjoyment of the human rights under the CRPD by persons with 

disabilities.
1181

  

     The periodic reports are due every 4 years or whenever requested by the CRPD Committee 

following the submission of the initial report.
1182

 Reporting on every article of the CRPD for 

the reporting period is also recommended for the periodic reports.
1183

 The periodic reports 

should include information on the implementation of the CRPD Committee’s concluding 

observations resulting from the consideration of the previous report. Particular attention is 

required with regard to the CRPD Committee’s concerns and recommendations detailed in the 

previous report, and on measures on implementation and explanations for non-

implementation, as well as on difficulties encountered in relation to all the human rights and 

freedoms set forth under the CRPD.
1184

 Due attention should be paid to anti-discrimination 

measures.
1185

 At the time of writing, many States Parties who ratified the CRPD at the very 
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beginning should by now have submitted their first periodic reports following their 

submission of their initial reports, although few States Parties have actually done so.
1186

 

     In terms of formatting, the treaty-specific documents submitted to the CRPD must be 

delivered in accessible electronic format and in print. The initial report should not exceed 60 

pages and the periodic report should be limited to 40 pages.
1187

 Both initial and periodic 

reports should include supporting annexes in relation to de facto and de jure measures for the 

implementation of the CRPD, such as summaries of the relevant constitutional, legislative, 

judicial and other texts.
1188

 

 

The Working Methods for Considering State Reports by the CRPD Committee 

Before examining State reports in a public meeting, following the receipt of the report 

submitted by a State Party, the CRPD Committee usually assigns either one or two of its 

members to be country rapporteur(s), thus to assume lead responsibility for the examination 

of the report.
1189

 The country rapporteur(s) will then analyse information on that country from 

all available sources rather than information available only in the set of the State report which 

includes common core and treaty-specific documents, and to formulate a List of Issues on that 

report comprising the critical issues which require further explanation from the State 

Party.
1190

 The List of Issues, once adopted by the full CRPD Committee, is sent to the State 

Party for written responses.
1191

  

     The CRPD Committee will subsequently examine the report at a public meeting, 

commonly known as a public constructive dialogue, in the presence of a delegation from the 

State Party. In the case where the State Party does not send a delegation to the meeting after 

being requested to do so by the CRPD Committee, the CRPD Committee may examine the 
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State Report in the absence of the State delegation.
1192

 A constructive dialogue between the 

State delegation and the CRPD Committee is presided over by the chairperson of the CRPD 

Committee.  

     The States Parties reports are normally examined in chronological order of receipt, with 

priority given to initial and long-overdue reports.
1193

 The report examination lasts for 6 hours 

and is divided into 2 three-hour meetings.
1194

 

     A constructive dialogue between the State delegation and the CRPD Committee starts with 

the head of the State delegation presenting a summary of their State report. Then the country 

rapporteur comments on the report and presents the list of issues. This is followed by a 

question and answer session in which each member of the CRPD Committee may in turn 

make comments, express their concerns and seek further clarification from the State 

delegation. The question and answer session focuses on the State implementation of the 

CRPD’s articles, which are divided into 3 groups, the first dealing with Articles 1 to 10, the 

second with Articles 11 to 20, and the third with Articles 21 to 33. The State delegation 

responds to the CRPD Committee members’ comments, concerns and questions after each 

cluster of articles. Finally, the head of the State delegation, the country rapporteur and the 

chairperson of the CRPD Committee in turn make concluding remarks.
1195

  

     It is to be noted that a constructive dialogue is a forum in which the State delegation and 

the CRPD Committee’s members alone take stock of the implementation of the CRPD by the 

State concerned. NGOs and DPOs are present at the public meeting as observers only; thus no 

comments, speeches or questions are allowed from them.
1196
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The Concluding Observation by the CRPD Committee 

After the constructive public dialogue with the State Party, the CRPD Committee adopts its 

concluding observations in a closed meeting.
1197

 The country rapporteur is responsible for 

drafting concluding observations after the CRPD Committee has examined the country report 

in a public meeting.
1198

 The concluding observations include the CRPD Committee’s positive 

comments on what the State Party has done well, and its general concerns on factors and 

difficulties affecting the implementation of the CRPD, along with its general suggestions and 

recommendations for improvement.
1199

 Although adopted in a closed meeting, the concluding 

observations are published at the end of the CRPD Committee’s meeting session on the 

OHCHR’s website.
1200

 There is a procedure for following up the implementation of the 

concluding observations in which the CRPD Committee may appoint a follow-up rapporteur 

to liaison with the State Party concerned for the follow-up process of 12 months.
1201

  

     It is important to note that the concluding observations of any human rights treaty 

committee are not binding and, in spite of being issued under the auspices of legally binding 

instruments, are no more than general recommendations to the State concerned.
1202

 However, 

these concluding observations do have their impact on a State’s human rights reputation, 

because the State concerned is required to facilitate access to the suggestions and general 

recommendations by the CRPD Committee to the general public in their own countries.
1203

 It 

is hoped that this public disclosure of information will contribute to raising general public 

awareness on the disability rights issues, and will help further improve the human rights 

situations of persons with disabilities in that State. 
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The Elaboration of General Comments by the CRPD Committee 

General comments or general recommendations in some treaties such as the CERD and 

CEDAW refer to written explanations issued by human rights treaty committees on how a 

particular article or provision or issue under international human rights treaties should be 

construed. The general comments are often issued sometime after the coming into force of a 

human rights treaty, and after the treaty committees have examined relevant States Reports 

and found any gaps of understanding and interpretation among the States Parties. Thus the 

purpose of the general comments are to provide a common and correct understanding and 

interpretation of particular articles or provisions or issues under international human rights 

treaties, in order to assist States Parties to fulfil their treaty obligations and for other relevant 

stakeholders to monitor and foster the realisation of the human rights specified under the 

international human rights treaties.
1204

 Despite their legally non-binding status, the general 

comments have become a valuable source of guidance on the provisions of human rights 

treaties for States Parties in discharging their treaty obligations.
1205

     

     Strictly speaking, the CRPD only authorises the CRPD Committee to make general 

recommendations based on the examination of State reports, but not to make general 

comments on the interpretation of the articles of the CRPD.
1206

 However, the CRPD 

Committee is authorised by the CRPD to establish its own rules of procedure.
1207

 Based on its 

practical experience in considering State reports – in particular, the fact that States Parties 

commonly do not have a correct understanding and interpretation of particular articles, 

provisions or issues under the CRPD, such as on matters of legal capacity
1208

  – the  CRPD 
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Committee has authorised itself to formulate general comments as stated under its Rules of 

Procedure.
1209

 

     A process of elaboration of a general comment by the CRPD Committee involves several 

steps. The CRPD Committee, when deciding to elaborate upon a general comment on a 

specific topic, normally designates a working group composed of several members to take 

lead responsibility. The working group is responsible for developing an outline, researching 

the contents and writing a first draft. Much of this work takes place between meeting sessions.  

     The next step is an extensive process of consultation with States Parties, specialised 

NGOs, DPOs and other civil society organisations, individual experts, UN departments and 

agencies, and other human rights treaty bodies.
1210

 Such consultative meetings are often 

organised during the formal meeting sessions of the CRPD Committee called ‘Days of 

General Discussion’, resulting in significant expert contributions, which help the working 

group conceptualise the draft general comment from different angles and perspectives.
1211

 The 

CRPD Committee will then put forward the outline of the draft general comments for further 

discussion and contributions from different stakeholders.
1212

 The CRPD Committee will 

finally organise a closed meeting for reading the draft general comments, then adopt them,
1213

 

often by consensus.          

     While consideration of States reports is a mandatory procedure, all other procedures, in 

particular, individual complaints and inquiry procedures under the CRPD, are optional. The 

individual complaint procedure is discussed next.  

 

6.2.2.2. Considering Individual Complaint 

An individual complaint procedure refers to a procedure that allows individuals who are 

citizens of a State Party to lodge a complaint on alleged violations of their human rights by 

their State to a respective human rights treaty committee. The purpose of the individual 
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complaint procedure is for a human rights treaty committee to determine whether a State 

Party has violated its treaty obligations in relation to the rights set forth under the respective 

human rights treaties.
1214

  

     An individual complaint procedure is a quasi-judicial procedure,
1215

 because those 

involved in resolving individual complaints are expert members of a human rights treaty 

committee, not judges.
1216

 The procedure is confidential and the proceedings are written 

without a public hearing.
1217

 Decisions are legally non-binding views rather than 

judgements.
1218

 In addition, under all human rights treaties and Optional Protocols, individual 

complaint procedures are named individual communications. It is explained that 

‘communication’ is a term that ‘portrays a relationship of good understanding, where a 

constructive dialogue may remedy all the problems raised by the complainant’, and ‘suggests 

a friendly environment free of tensions’ for all parties involved.
1219

  

     It is important to note that an individual complaint procedure is usually regulated under an 

optional protocol attached to the main treaty, except in the case of the CERD. It is also 

important to note that this procedure is not automatic, because States Parties to the main treaty 

must concurrently be the States Parties to the optional protocol, which regulates this 

procedure, and they must declare that they recognise the competence of the relevant 

Committee in this regard.
1220

        

 

The General Format of an Individual Complaint Procedure 

The general format of an individual communication under all human rights treaties is that it 

has a subject, meets criteria of admissibility in order to be considered by a treaty committee, 

is proceeded in the absence of an oral hearing, and results in legally non-binding views.  
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     Subjects of the individual complaint procedure are individuals or groups of individuals 

who are the citizens of States Parties to the treaties that regulate the individual complaint 

procedure or to the Optional Protocols on individual complaint procedures attached to 

respective human rights treaties. The subjects of an individual complaint are referred to as the 

authors in the wording under all the Covenants, Conventions or Optional Protocols. This 

procedure reflects the progressive development of international law in which individuals 

become a subject of international law,
1221

 specifically international human rights law.
1222

 It 

also contributes to changing the traditional understanding of international law under which 

only States were the subject of international law.
1223

    

     In order to be examined by a human rights treaty committee, all communications have to 

pass through an admissibility stage or test. A communication is considered inadmissible if it 

falls into any of the following criteria: being anonymous, constituting abuse of the right of 

submission of individual communications, overlapping matters, manifesting non-exhaustion 

of domestic remedies, being ill-found, or being retroactive.
1224

 Human rights treaty 

committees consider the merit of the cases only when the case has passed this admissibility 

test.  

     There is no testifying from any parties involved,
1225

 during the process of considering the 

merit of the case. The reason for the absence of a public oral hearing is that such a hearing 

would require time and resources.
1226

 For example, it would take substantial time to hear the 

witnesses,
1227

 while a human rights treaty committee only has two meeting sessions of 4 to 6 

weeks in which to do its work. In addition, it is often not affordable for the authors of the 

communications, their witnesses, and other relevant parties to travel to attend oral hearings in 
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Geneva, as there is no legal aid scheme for them.
1228

 More importantly, under this procedure, 

individual complaints are required to be examined in private meetings.
1229

  

     As with other functions performed by the human rights committees, the final decision in 

the examination of an individual complaint is not legally binding.
1230

 The final decision of a 

human rights committee is ‘a view’ on an individual case rather than a judgement. It is 

possible that this is for political reasons, because a group of experts cannot hold a state legally 

liable. Some scholars argue that, based on the functionalities of a human rights treaty 

committee, a legally binding perspective should be attached to their views on individual 

complaints, as in the case of the ICJ’s advisory opinions.
1231

 However, other scholars have 

contended that we should not take a rigid view of the legally binding aspect of these 

views.
1232

 Instead, treaty committees should focus more on the aspects of States’ obligations 

while examining individual communications in order to establish a common legal 

understanding for States Parties, which might help in promoting the actual implementation of 

their views on individual cases in States Parties.
1233

 

     Although all individual complaints are examined in closed meetings, the final views of 

treaty committees are published on the website of the Office of the United Nations High 

Commissioner for Human Rights (OHCHR). For the purpose of keeping the identity of all the 

authors of individual complaints anonymous, their names are often changed or abbreviated, 

but the names of States Parties are published. It is hoped this ‘name and shame’ practice will 

expose the human rights records of non-compliant States Parties with a view to protecting the 

human rights of individuals. 
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The Individual Complaint Procedure under the CRPD Optional Protocol 

The individual complaint procedure under the CRPD is regulated under the Optional Protocol 

to the CRPD, not the CRPD itself. It authorises the CRPD Committee to deal with individual 

complaints filed by or on behalf of individuals or groups of individuals with disabilities 

against States Parties to the CRPD Optional Protocol regarding an alleged violation of their 

human rights as set forth under the CRPD.
1234

 It is therefore important to note that even if a 

country is a State Party to the CRPD, it is not under the jurisdiction of the CRPD Committee 

with regard to the individual complaint procedure if it is not a State Party to the CRPD 

Optional Protocol.  

     The individual complaint procedure under the CRPD follows the same format as those of 

other human rights treaties, involving a number of steps after the authors of individual 

communications submit their complaint documents to the Secretary General.  In practice they 

send their complaint documents to the Petitions Team of the OHCHR in Geneva. These 

documents will then be transferred to the CRPD Committee after being registered by the 

Secretariat for the purpose of recording,
1235

 and after the Secretariat has requested 

clarification and additional information from the authors of the communications if needed.
1236

  

     After receiving the individual complaint documents from the Secretariat, the CRPD 

Committee will as a first step consider establishing a working group or appointing a special 

rapporteur on the individual communication, to assist the CRPD Committee in liaising with 

the State Party concerned for clarification in relation to the admissibility and merits of the 

communication.
1237

 This working group or special rapporteur also assists the CRPD 

Committee in deciding if the communications are admissible and if all the members of the 

CRPD Committee so agree,
1238

 and in drafting the CRPD Committee’s views and decisions 

on the case.
1239
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     The merit of the communication will be considered in a closed meeting after it has been 

accepted as admissible.
1240

 During this meeting the CRPD Committee will consider the merits 

of the communication and decide on whether the State Party has violated its treaty 

obligations, and if so, make recommendations to the State Party on measures to address the 

case in particular and measures to prevent similar violations in future.
1241

 Dissenting opinions 

of any Committee member on the final views or decisions adopted will at this stage be noted 

and registered.
1242

  

     The case will be published on the website of the OHCHR, while the working group or 

special rapporteur is in charge of following up the case in order to ensure that the CRPD 

Committee’s final views are properly implemented by the State Party concerned.
1243

  

 

6.2.2.3. The Inquiry Procedure 

The inquiry procedure allows a human rights treaty committee under the treaty it monitors to 

conduct an investigation into alleged serious or systematic violations of human rights 

committed by a State Party if the committee has received reliable information containing 

well-founded indications of these violations.
1244

 The main purpose of this procedure is to find 

out if a serious or systematic violation of the human rights under a human rights treaty has 

been perpetrated by a State Party. This procedure is often referred to as a fact-finding mission 

conducted by a human rights treaty committee. This procedure is not automatic because States 

Parties to the treaties must consent to the procedure by declaring that they recognise the 

competence of the relevant Committee in this regard;
1245

 alternatively they may opt out by 

declaring otherwise.
1246
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The General Format of an Inquiry Procedure 

An inquiry procedure includes several steps. After receiving reliable information on the 

alleged violation of human rights committed by a State Party, the human rights treaty 

committee concerned invites the State Party to co-operate in the examination of the 

information by submitting observations. The committee may, on the basis of the State Party’s 

observations and other relevant information available to it, decide to designate one or more of 

its members to conduct an inquiry and report urgently to the committee. If the State Party 

consents to an inquiry, it may include a visit to the State Party’s territory. The findings are 

then examined by the committee and transferred to the State Party together with any 

comments and recommendations. The State Party is requested to submit its own observations 

on the committee’s findings, comments and recommendations within a specific time frame 

(usually six months) and, where invited by the committee, to inform it of the measures taken 

in response to the inquiry. The inquiry procedure is strictly confidential.  

 

An Inquiry Procedure under the CRPD Optional Protocol 

The inquiry procedure is introduced under the Optional Protocol to the CRPD,
1247

 and applied 

only to the States Parties to the CRPD Optional Protocol who have declared that they accept 

the authority of the CRPD Committee in conducting an inquiry.
1248

 The inquiry procedure 

under the CRPD Optional Protocol involves several steps, as in the case of an inquiry 

procedure under other human rights treaties.  

     A significant value of this procedure under the CRPD Optional Protocol is that the CRPD 

Committee’s members who conduct the field mission can not only check whether grave and 

systematic violations of the rights set forth in the CRPD have taken place, but also witness the 

real situation, for example, on the accessibility of the built environment, which may or may 

not manifest signs of the progressive realisation of this programmatic right. The members 
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with disabilities of the CRPD Committee
1249

 would also have the chance to experience the 

situation of persons with disabilities in that country. This is an additional merit of the fact-

finding exercise. However, this is not a favoured method of inquiry because it must meet 

several preconditions, including the consent of the State concerned.
1250

 Because this inquiry 

procedure under the CRPD has never been used it will not be further discussed in this thesis.   

     While the CRPD Committee monitors the implementation of the CRPD at the international 

level, DPOs, NGOs and NHRIs play an important role in monitoring this at the national level, 

as discussed next.  

 

6.3. Organisations of Persons with Disabilities  

The CRPD not only prescribes a monitoring mechanism at the national level but also specifies 

who should be involved in this process, which makes it distinctive from other human rights 

treaties. Article 33.3 of the CRPD formalises the involvement of civil society in monitoring 

the CRPD’s implementation. In order to understand what the CRPD means by ‘civil society’ 

and its roles in monitoring this implementation, it is important to understand the theoretical 

and doctrinal aspects of this institution – civil society.  

     Civil society refers to individuals and groups in voluntary associations, including religious, 

private business, educational, research, and non-governmental organisations, along with the 

mass media.
1251

 The most important feature of civil society is that these associations exist on a 

voluntary basis and outside any political realm.
1252

 As a result, they function as non-state 

actors, sharing values on human dignity and well-being, and forming one of the most 

powerful forces in international human rights movements.
1253

 The growth of civil society has 

created a power shift from nation-states to civil society.
1254

 Because of the diversity of civil 

society, and also taking into account observations from my empirical research, I see two key 
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actors in civil society playing crucial roles in advocating for the adoption of the CRPD as well 

as implementing and monitoring its implementation. They are non-governmental 

organisations (NGOs) and organisations for persons with disabilities (DPOs), either at 

national or international levels.  

     In a very broad understanding, an NGO as a part of civil society operating on a voluntary 

basis, is a non-profit entity with members in the form of individuals or groups with shared 

interests.
1255

 NGOs exist in different forms such as hospitals, universities or research institutes 

working on a not-for-profit basis.
1256

 NGOs work for humanitarian causes such as poverty 

reduction and hunger eradication, environment protection, and community development.
1257

 

Some NGOs are classified as human rights NGOs because they devote significant resources 

to the promotion and protection of human rights.
1258

 NGOs assume many functions, such as 

contributing to the development of international law. In sum, NGOs are playing crucial roles 

in improving the lives of poor communities, promoting social justice, and defending human 

rights. However, NGOs have been criticised for having more reason to satisfy donors than to 

work towards the welfare of their beneficiaries.
1259

  Donations are the main source of funding 

for NGOs, with three-quarters of their budget coming from private donors, mostly giant 

corporations, placing their mandate of protecting their beneficiaries’ welfare at risk.
1260

 

Furthermore, NGOs’ employees are often privileged, with much higher salaries and nicer 

working conditions than those of the general public. It has been suggested that these 

privileged employees are not well placed to understand the hardship that their beneficiaries 

experience, set aside working to improve their lives. Another disadvantage of NGOs is that 

they are always set up under domestic law so they are confined to the domestic law of a given 
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country.
1261

 Some scholars have viewed the recent proliferation of NGOs with scepticism. 

They argue that this proliferation could mean too many players and too many causes, hence 

that we cannot ‘yet say whether NGOs collectively are any better at development than public 

or private sector institutions.’
1262

 

     Article 33.3 of the CRPD only requires participation of civil society in the monitoring 

process of the implementation of the CRPD, yet it does not specifically name NGOs as 

players.
1263

 In contrast, it particularly names DPOs as key players and stresses their roles this 

monitoring process.
1264

 I therefore will not discuss any further the role of NGOs in this thesis, 

but instead will focus primarily on the role of DPOs. 

     As mentioned, persons with disabilities are the most qualified, best equipped, and best 

positioned to support, inform and advocate for themselves and other persons with 

disabilities.
1265

 Therefore, coming together to form a collective voice to speak on their own 

behalf is crucial for their full participation and integration into society. DPOs are more 

motivated than anyone else to speak on their own behalf concerning the proper design and 

implementation of policy, legislation and strategies which will ensure their full participation 

in all aspects of life and enable them to contribute to the development of their 

communities.
1266

 Mindful of this fact, the CRPD has more than once stressed the roles of 

DPOs in both implementing and monitoring the implementation of the CRPD. A general 

understanding of DPOs is discussed next, followed by an analysis on their specific roles in 

monitoring the implementation of the CRPD.  

 

6.3.1. The Nature of a DPO 

The strong position of the social model of disability in disability discourse and the early legal 

development, with regard to disability, of legally non-binding instruments during the 1980s 
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and 1990s, gave rise to a number of organisations of persons with disabilities (DPOs).
1267

 

These are organisations established and controlled by persons with disabilities.
1268

 The 

purpose of DPOs is to collectively empower persons with disabilities.
1269

 Such collective 

empowerment refers to a process in which persons with disabilities demand a change in their 

power relationship with persons without disabilities, and social inclusion, and promote a new 

understanding of disability according to the social model.
1270

 Collective empowerment 

contributes to creating collective self-confidence among persons with disabilities, which in 

turn helps them engage in political activities to advocate for themselves.
1271

 The individual 

empowerment of persons with disabilities takes place at the same time and as a result of the 

collective empowerment.
1272

 

     In terms of membership, in the current form of a DPO, a majority of members of DPOs 

must have some form of disability, and their leaders must be persons with disabilities.
1273

 This 

understanding of a DPO results from the struggle in which persons with disabilities have 

gathered together to resist oppression and discrimination on the ground of disability, and to 

form their own organisations.
1274

 More importantly, this understanding of a DPO is confirmed 

by the CRPD Committee,
1275

 and Disabled Peoples’ International (DPI), a network with 130 

national DPOs as full members, established to promote the human rights of persons with 

disabilities.
1276

 As a result of the process of collective and individual empowerment, persons 

with disabilities have reached the point where they decide for themselves who they are and 

whom they would accept as members of their own organisations and elect as their leaders.
1277
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This self-conscious transformation stems from within and is defined by persons with 

disabilities themselves rather than by society.
1278

 

     With regard to their ideological direction, self-determination is the central value embraced 

by DPOs. This characteristic implies that DPOs have both rights and responsibilities to decide 

what they require and how they would realise their goals.
1279

 However, while self-

determination remains fundamental, the priority has changed, with autonomy, integration, and 

independence now assuming the status of central values.
  1280

 I assert that this shift of priority 

among DPOs might originate from the personal consciousness of impairment and disability 

on the part of persons with disabilities over the time, and that this personal consciousness had 

turned into the politics of being disabled where disability is understood as a combination of 

both personal impairment and social construction. This shift might also originate from better 

economic conditions, which led to a situation where economic needs are no longer a pressing 

problem; therefore, service delivery has become a least priority issue.  

     This ideological transformation also enables DPOs to embrace the view that all persons 

with disabilities are capable of making decisions, including those with intellectual disabilities, 

when they are reasonably accommodated.
1281

 They view persons with disabilities as equal 

partners in procuring social services, rather than clients or beneficiaries.
1282

 This ideological 

factor has also led to an affirmation that it is the responsibility of states to realise and protect 

their human rights and fundamental freedoms.  

     This ideological factor has also led to a change in the functions of DPOs, which now 

advocate for larger goals for their members, such as the realisation of both civil and political, 

and social, economic and cultural rights, rather than the satisfaction of individual daily needs, 

as did DPOs in a very basic form.
1283

 Because of this shift, DPOs are now considered active 
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and legitimate players in policy making processes affecting their lives rather than passive 

participants needing a great deal of self-advocacy effort for a particular issue.
1284

         

 

6.3.2. The Roles of DPOs in Monitoring the Implementation of the CRPD 

The CRPD formalises the establishment of DPOs,
1285

 and States Parties are obligated to create 

favourable condition for persons with disabilities to set up their own organisations. This 

means that States Parties are required to make their legal framework support the formation of 

DPOs. It also means that DPOs are now established according to a legal procedure and have 

formal status instead of self-organising as they did when they were in a very basic form.
1286

  

      The monitoring function of DPOs under the CRPD is defined under Article 33.3. 

However, no detail is available on how DPOs can be involved in monitoring the CRPD’s 

implementation. Hence the CRPD Committee, in its Working Methods, has specified 

activities that a DPO can participate in and contribute,
1287

 and elaborates further on this in its 

guidelines on the participation of civil society, including DPOs, in its work.
1288

 According to 

these documents, DPOs have a role in all State reporting, individual complaint and inquiry 

procedures. 

     DPOs can, during a state’s reporting period, submit written information on their country’s 

specific human rights situations of persons with disabilities, known as ‘shadow reports’.
1289

 

Usually, the content of a shadow report corresponds in subject matter to a State’s report. In 

order to submit the information, DPOs must closely monitor the implementation of the CRPD 

in their country. Although, during a state’s report examination DPOs are not allowed to take 

the floor in formal meetings, they can organise informal meetings, known as side-events, 
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between the meeting sessions of the CRPD Committee, to brief its members on developments 

concerning the CRPD’s implementation in their countries.
1290

 During my empirical research 

on the work of the CRPD Committee, I observed DPOs from Sweden, Azerbaijan, Mexico 

and Costa Rica organising briefing meetings on 13th March and 1st, 2nd and 7th April 2014 

for the CRPD Committee’s members during its 11
th

 meeting session. These briefing sessions 

often take place after a lunch break and before the afternoon session, between 1.45 and 2.45 

pm, before a constructive dialogue between the CRPD Committee and State delegations. The 

shadow reports and these informal briefing sessions are very important channels of 

information to help the CRPD Committee in examining State reports. 

     DPOs can submit written information when the CRPD Committee formulates general 

comments.
1291

 During the CRPD Committee’s meeting sessions, DPOs can also organise 

informal meetings in the same form with the country-specific meetings to express their 

opinions, positions or findings with respect to the content of the drafting general comments to 

the members of the CRPD Committee. During my empirical research on the work of the 

CRPD Committee I also observed DPOs organising informal meetings of this kind to brief the 

CRPD Committee’s members on their positions and research findings on legal capacity and 

accessibility when the CRPD Committee formulated its first and second general comments on 

Article 12 on legal capacity and Article 9 on accessibility. For example, Human Rights Watch 

briefed the CRPD Committee on its understanding of the supported decision-making model 

and the application of this model. 

     DPOs are given a significant role in the individual complaint procedure by the CRPD 

Committee.
1292

 They may play an advisory role, including provision of guidance for alleged 

victims, or potential authors of communications.
1293

 They may represent the alleged victim(s) 

and submit communications on their behalf to the CRPD Committee.
1294

 For example, a DPO 

in Hungary called the Disability Rights Centre has successfully assisted and represented six 
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individuals in Hungary to lodge a complaint to the CRPD Committee, holding Hungary liable 

for failure to comply with its obligations under Article 29 by the deletion of their names from 

the electoral registers on the basis of an intellectual disability.
1295

 Finally, they may 

disseminate the CRPD Committee’s final views and follow up the implementation of these 

views in the form of evidence-based reports to the CRPD Committee.
1296

 

     DPOs are playing an important role in assisting the CRPD Committee to perform inquiry 

procedures. They can initiate an inquiry through submitting reliable information on grave and 

systematic violations by a State Party of the rights set forth under the CRPD.
1297

 They can 

also assist the CRPD Committee’s members during field visits and follow-ups.
1298

 

     Given the important roles of DPOs in monitoring the implementation of the CRPD, the 

question arises as to how many countries who are the States Parties to the CRPD and its 

Optional Protocol have national DPOs. As my research results show at the time of writing, 

out of 166 States Parties to the CRPD, 113 States Parties have national DPOs with full 

membership of DPI,
1299

 a global network with 130 national DPOs as full members, 

established to promote the human rights of persons with disabilities as mentioned, accounting 

for 68% of all States Parties. And out of 89 States Parties to the CRPD Optional Protocol, 

there are 67 who have national DPOs with full membership of DPI,
1300

 making up 75% of all 

States Parties. It is important to note that several of these countries are States Parties to both 

the CRPD and its Optional Protocol.   

     While a DPO is independent from a government in monitoring the implementation of the 

CRPD, an NHRI is a part of the government for this process, because an NHRI is established 

by the state with specific authority and a mandate to promote and protect human rights. The 

role of NHRIs in monitoring the implementation the CRPD is discussed next. 
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6.4. National Human Rights Institutions 

The international community, especially the United Nations, has long recognised the 

importance of NHRIs in defending human rights, especially in monitoring compliance with 

international human rights standards at their meetings, ever since 1946,
1301

 and through 

several legally non-binding documents, especially training documents, on the roles of NHRs 

and capacity building for NHRIs.
1302

 By adopting the Paris Principles of 1993, the guidelines 

on establishing NHRIs for protection and promotion of human rights,
1303

 the UN has officially 

recognised these roles of NHRIs. However, in terms of legally binding instruments, the CRPD 

is the only treaty among nine core international human rights treaties which formalises the 

role of NHRIs in monitoring treaty implementation under its provisions – specifically, Article 

33.2. This is another distinctive aspect of the CRPD. In this section I will discuss the general 

understanding of NHRIs, their general roles and functions, and their specific roles in 

monitoring the implementation of the CRPD.  

 

6.4.1. Explanation of a National Human Rights Institution 

An NHRI refers to a statutory body, usually state sponsored and funded, set up either under an 

act of parliament, the constitution, or by decree, with specific powers and a mandate to 

promote and protect human rights.
1304

 In other words, an NHRI is a state entity set up to 

monitor the implementation of international human rights standards and promote human 

rights.
1305

  

     In terms of composition, an NHRI should include representatives of NGOs, professional 

organisations, trends in philosophical or religious thought, universities, and Parliament, 

according to the Paris Principles, in order to ensure the diversity of the composition of a 
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NHRI and the independence of the members.
1306

 It requires that if there is any representative 

of any governmental agency, this representative should serve in an advisory capacity only. 

The Paris Principles also require that the procedure for the election or appointment of all of 

the members should guarantee the diversity of the composition and the independence of those 

members.
1307

 

 

6.4.2. The Forms and Functions of NHRIs 

There are three forms of NHRIs, namely, ombudsman, human rights commission and human 

rights ombudsman. An NHRI in the form of ombudsman is the first and classic model of an 

NHRI. It originated from Sweden, dating back to 1809. This is a mechanism which 

sometimes consists of a single person, sometimes more than one person, elected or appointed 

by parliament to monitor and ensure the legal and fair conduct of public administration.
1308

 It 

is obvious that the ombudsman model was not created with an explicit human rights mandate, 

because this model was set up to hold government liable for any administrative misconduct by 

monitoring their practices to ensure that these practices are legal and fair. In addition, it has 

authority to receive complaints from the victims of the government’s administrative 

misconduct.
1309

 Traditionally, most ombudsmen have enjoyed relatively strong powers to 

investigate and, in some cases, prosecute instances of government malfeasance. Gradually, 

many have acquired a human rights mission in addition to their administrative focus.
1310

 

     An NHRI in the form of a human rights commission first appeared in the 1970s as a multi-

member body with an explicit and exclusive mandate to defend human rights.
1311

 Its members 

encompass representatives from government and civil society with human rights expertise 
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appointed or elected by the government or parliament, or a combination of both.
1312

 A human 

rights commission will generally assume several functions. It may serve as an advisory entity 

to the government on human rights law and policy; it may conduct human rights research and 

undertake human rights education.
1313

 A human rights commission may have jurisdiction over 

both the public and private sector – for example, it may examine complaints about human 

rights violations conducted by either governmental or private actors.
1314

  

     An NHRI in the form of a human rights ombudsman is a hybrid, combining some aspects 

of both the ombudsman and a human rights commission. It emerged in the late twentieth 

century in countries in southern Europe, Latin America and the former Soviet bloc.
1315

 A 

human rights ombudsman, as a combined office, is often appointed by the legislature, vested 

with the twin roles of protecting and promoting human rights and monitoring the 

government’s practice in relation to human rights issues.
1316

 As such, a human rights 

ombudsman is structurally comparable to the classic ombudsman, enjoying investigative and 

court-referral powers, although it does not have authority to examine complaints submitted by 

private entities and actors.
1317

 In addition, it oversees administrative fairness and legality, and 

occasionally has political jurisdiction over issues such as corruption and electoral 

monitoring.
1318

 At the same time, a human rights ombudsman shares with the human rights 

commission an explicit mandate to protect and promote human rights.
1319

 The institution may 

also actively engage in human rights policy research, advice, documentation and educational 

activities.
1320

 

     The main purpose of all three forms of NHRIs is to defend human rights. However, each 

has its unique features. The key difference between the classic ombudsman and a human 

rights commission is that the national ombudsman focuses primarily on the legality and 
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fairness of a government’s administrative conduct while a human rights commission mainly 

addresses issues of human rights violations and discrimination.
1321

 This substantive mandate 

may render the human rights commission more effective than the classic ombudsman.
1322

 Yet 

at the same time, a human rights commission generally assumes an advisory rather than an 

investigative role, and for this reason a human rights commission may be less effective than a 

classic ombudsman.
1323

 A human rights ombudsman is the newest of the three roles, which 

may make it less effective than the other two longer-established models.
1324

  

     In comparing these models with the regulations under the Paris Principles, the human 

rights commission model best reflects the requirements of the Paris Principles, which makes it 

the most popular model contemporarily. This is because the coordinating body of NHRIs 

worldwide applies the Paris Principles as the standards for determining what constitutes a 

good NHRI.
1325

 This ranking is also helpful in identifying an NHRI globally recognised. ‘A’ 

status means the establishment, composition, function and other attributes of an NHRI comply 

with the guidelines and requirements of the Paris Principles. An ‘A’ status NHRI represents 

the best existing monitoring mechanism at the national level for ensuring the application of 

international human rights standards. As of 5 August 2016, 75 NHRIs among 117 accredited 

NHRIs worldwide have acquired ‘A’ status.
1326

  

     By this global accreditation for NHRIs by their coordinating body and their formal 

recognition by the UN under its Paris Principles, the legitimacy of NHRIs in defending 

human rights and monitoring compliance with human rights treaty obligations of States 

Parties of UN human rights treaties is unquestionable. More significantly, the CRPD has 

stressed the importance of NHRIs in monitoring the implementation of the CRPD. I will next 
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discuss a form of NHRI recommended by the CRPD for monitoring the implementation of the 

CRPD. 

 

6.4.3. An NHRI under the CRPD 

Under Article 33.2 of the CRPD, States Parties are required to maintain and strengthen an 

independent monitoring mechanism if they already have one in place, or establish one if they 

do not.
1327

 Commentators have asked whether it is obligatory for the CRPD’s States Parties to 

have an NHRI but have received no definite answer.
1328

 This is because if a strict 

interpretation is applied, States Parties would certainly have to have one, but if Article 33.2 is 

taken into account, it only requires entities that promote, protect and monitor the 

implementation of the CRPD, which does not necessarily constitute an NHRI. I would argue 

that the wording of Article 33.2 is very clear and obligates States Parties to have an NHRI to 

promote, protect and monitor the implementation of the CRPD, because the CRPD should be 

interpreted in good faith and the true ordinary meaning given to its text in the context of its 

object and purpose.
1329

 

     A relevant question at this point is whether an NHRI in a State Party can sufficiently 

promote and protect the human rights of persons with disabilities, and effectively monitor the 

implementation of the CRPD. The reason for asking this is that a country is usually a State 

Party to more than one human rights treaty, and in fact many countries are States Parties to all 

nine core international human rights treaties – for example, Argentina,
1330

 Honduras,
1331

 and 

Morocco
1332

 – while each country has only one NHRI. Therefore, the task of overseeing the 

                                                           
1327

 CRPD art 33.2. 
1328

 Gauthier de Beco and Alexander Hoefmans, 'National Structures for the Implementation and Monitoring of the UN 
Convention on the Rights of Persons with Disabilities' in Gauthier De Beco (ed), Article 33 of the UN Convention on the 
Rights of Persons with Disabilities: National Structures for the Implementation and Monitoring of the Convention (Martinus 
Nijhoff Publishers, 2013) 9, 44–5. 
1329

 Vienna Convention on the Law of Treaties art 31.1. 
1330

 Office of the United Nations High Commissioner for Human Rights, View the Ratification Status by Country or by Treaty 
— Argentina (6 February 2016) 
<http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?CountryID=7&Lang=EN>.  
1331

 Office of the United Nations High Commissioner for Human Rights, View the Ratification Status by Country or by Treaty 
— Honduras (6 February 2016) 
<http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?CountryID=7&Lang=EN>. 
1332

 Office of the United Nations High Commissioner for Human Rights, View the Ratification Status by Country or by Treaty 
— Morocco (6 February 2016) 



249 
 

implementation of all human rights treaties in such a country for one NHRI is enormous. This 

also means that overseeing the implementation of the CRPD is just a tiny part of this huge 

task. It follows that the implementation of the CRPD can easily be neglected.  

     This also means that with only one NHRI responsible for all protected groups under 

different treaties, persons with disabilities are unlikely to be fully protected. This under-

protection happened before the adoption of the CRPD. It is well documented that although 

none of the previous human rights treaties ever excluded persons with disabilities from their 

protected groups, persons with disabilities were not paid adequate attention. The same is 

happening now at the national level, with one NHRI in a country covering all protected 

groups and trying to do justice for them all. One NHRI cannot effectively oversee the 

implementation of all human rights treaties including the CRPD, hence cannot offer full 

protection for all target groups. But there is no precedent of a country having more than one 

NHRI, with one specifically responsible for the implementation of the CRPD.  

     Therefore, I suggest a sub-commission specifically in charge of disability issues to be set 

up within the NHRI, and that the composition of this sub-commission should include 

members with disabilities and representatives of DPOs. 

 

6.4.4. The Roles of NHRIs in Monitoring the Implementation of the CRPD      

The CRPD specifies three functions for an NHRI: promotion, protection and monitoring of 

the implementation of the CRPD.
1333

 The first two functions will be discussed in Chapter VII 

on the implementation of the CRPD. The last function – to monitor the implementation of the 

CRPD within the State Party by an NHRI under the CRPD – is relevant to this discussion. 

The monitoring function includes advising Government, parliament and other competent 

agencies of a State Party on human rights matters regarding disability law, policy 

development and the implementation of the CRPD. It also includes ensuring the compliance 

of domestic law and policies with the CRPD, and assisting the State Party in completing its 
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State reporting obligations, by contributing to reporting preparation, all of which can be found 

in guidelines under the CRPD
1334

 and the Paris Principles.
1335

  

     In addition, an NHRI can monitor the State Party in compliance with the CRPD’s 

concluding observations and views in response to initial and periodic reports submitted by 

States Parties to the CRPD and individual communications.  

     The CRPD Committee also defines the roles of NHRIs in Rule 51 of its Rules of 

Procedure, where it indicates that NHRIs can assist the CRPD Committee in discharging its 

monitoring work by making oral or written statements and providing information or 

documentation in relevant areas at its meetings.
1336

 

     Given the important role of NHRIs in defending the human rights of persons with 

disabilities, it is necessary to clarify how many countries which are States Parties to the 

CRPD have some form of NHRI. At the time of writing, out of 166 States Parties to the 

CRPD, there are 107 States Parties that have at least one NHRI of some form.
1337

 And out of 

89 States Parties to the CRPD Optional Protocol, there are 53 that have, between them, 57 

NHRIs in some form.
1338

 It is important to note that some of these countries are States Parties 

to both the CRPD and its Optional Protocol.  

     

6.5. Concluding Remarks 

The discussion of this chapter on the CRPD Committee in relation to its composition and 

functions reveals that the CRPD Committee has in general not been different from any other 

human rights treaty committee. However, it is distinctive in many aspects. In particular, it is 

dominated by experts with disabilities as its members.  

     The discussion also reveals that the participation of civil society and NHRIs in monitoring 

the implementation of a human rights treaty is not novel. What is different about the CRPD is 
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that it formalises such participation, and particularly the involvement of DPOs in the 

monitoring work. 

     These two different features of the CRPD’s monitoring mechanism have made the CRPD 

distinctive from other human right treaties. Never before has there been a member with 

disabilities serving in a human rights treaty committee, even though persons with disabilities 

can be members of a human rights committee dealing with non-disability matters. And no 

DPOs, as representative of civil society organisations, have participated in monitoring the 

implementation of the UN’s previous human rights treaties. 

     These distinctive features of the CRPD are designed in such a way that they are well 

defined under the CRPD’s provisions, instead of being applied as customary rules that have 

evolved over the time, as in the case of other human rights treaties. They are designed so that 

the CRPD not only prescribes a monitoring mechanism at the national level but also specifies 

who should be involved in this process. 

     These distinctive features of the CRPD are not only well-designed but effective, because 

they involve persons with disabilities and DPOs in monitoring the implementation of the 

CRPD. This involvement means that society recognises that persons with disabilities should 

be actively responsible for themselves, and take control of their own lives through designing 

and implementing legislation and policies affecting their lives, and that no one is in a better 

position to assume these responsibilities – that this is all about ‘Nothing about Us without 

Us’, a motto of the international disability community. This involvement also serves as a 

process of collective and individual empowerment for persons with disabilities. I believe that 

for these reasons the implementation of the CRPD will be undertaken properly, with the 

involvement of persons with disabilities at both international and national levels. 

     This Chapter has discussed the monitoring mechanism for the implementation of the 

CRPD, and Chapter V has discussed the CRPD’s conceptual framework and important 

substantive provisions and issues. The discussion of these two chapters brings together a 

complete set of components for the implementation of the CRPD: the understanding of the 
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conceptual framework and substantive principles and provisions of the CRPD, and the 

monitoring mechanism for its implementation in reality. How the CRPD will be implemented 

and how this monitoring mechanism will work towards accomplishing its monitoring mission 

will be discussed next, in Chapters VII and VIII dealing with State reports and individual 

complaint procedures.  
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CHAPTER VII: THE IMPLEMENTATION OF THE CRPD – STATE 

REPORTING PROCEDURE 

 

7.1. Introductory Remarks  

The state reporting procedure is the only compulsory procedure assumed by all human rights 

treaty committees. Under the CRPD, this procedure is regulated under Article 35. 

Substantively, State reports should include measures undertaken by States Parties to fulfil 

their treaty obligations under the CRPD.
1339

 With the CRPD having been in force for 8 years, 

since May 2008, States Parties have submitted their initial and periodic reports on their 

implementation of the CRPD, and the CRPD Committee has been considering State reports 

submitted to it. This means that references are available for a discussion on the 

implementation of the CRPD by States Parties and the work of the CRPD Committee with 

regard to its consideration of State reports. Reading State reports produces the distinct 

impression that the CRPD is now being implemented and that States Parties have been 

transforming the CRPD’s norms and provisions into their national laws to realise the human 

rights of persons with disabilities. 

     In Chapter V, I contended that the CRPD theoretically and normatively possesses the 

inherent merits and values that create platforms for positive change in the protection of the 

human rights of persons with disabilities. In addition, in section 6.2.1 and sub-subsection 

6.2.2.1 of Chapter VI I introduced the CRPD Committee and the State reporting procedure 

under the CRPD, respectively.  

     Against this background, the question arises as to how States Parties have transformed the 

CRPD’s norms and provisions into their national laws. In this chapter I will demonstrate how 

this has been done, through investigating state reports on the implementation of the CRPD 

and the CRPD Committee’s work on examining states reports. The discussion of this chapter 

will help in evaluating whether the CRPD does in practice protect the human rights of persons 
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with disabilities. Importantly, this analysis will contribute to answering the thesis question of 

whether the CRPD represents an advance in protecting the human rights of persons with 

disabilities. 

     The discussion of this chapter is divided into six sections. Section 7.1 is the introduction. 

Section 7.2 explains what is meant by the implementation of the CRPD, and introduces the 

implementation mechanism of the CRPD. Section 7.3 is a general evaluation of the 

implementation of the CRPD by the States Parties and the work of the CRPD Committee. The 

discussion of these two sections provides a contextual background for Sections 7.4 and 7.5 

investigating the implementation of the CRPD in relation to the CRPD’s theoretical 

framework and selected substantive norms.   

     Section 7.4 is a discussion on how the three concepts, of disability, equality and 

discrimination, are understood under the CRPD and implemented by States Parties to the 

CRPD, and how they are explained by the CRPD Committee. The discussion then goes on to 

illustrate how these understandings are related, and compatible with those of the CRPD.  

     Section 7.5 discusses how the rights under the CRPD, inter alia, to legal capacity, and 

deinstitutionalisation, freedom from involuntary medical treatment, and accessibility are 

understood and implemented by States Parties to the CRPD, and how they are explained and 

assessed by the CRPD Committee. Section 7.6 draws conclusion for the discussion of the 

chapter. 

 

7.2. The Implementation of the CRPD  

The Implementation of a human rights treaty at the national level refers to compliance with 

treaty obligations by States Parties.
1340

 A state’s obligation in this sense comprises three 

aspects: the obligations to respect, protect and fulfil. The obligation to respect requires States 

Parties to respect individual rights and freedoms by refraining from interference in the 

enjoyment of those rights and freedoms.
1341

 The obligation to protect requires States Parties to 
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protect individuals from abuses of those rights by the third parties.
1342

 The obligation to fulfil 

requires them to take positive and affirmative action in order to realise the enjoyment of those 

human rights.
1343

 

     There are two main forms of compliance, namely, the rational actor form and the 

normative one. In the rational actor model, States Parties comply with their obligations 

established under an international human rights treaty to which they have consented to be 

bound, driven by geopolitical interests and strategic benefits that this might have,
1344

 such as 

improving their international reputation, enhancing their geopolitical power, furthering their 

ideological ends, avoiding conflict, or avoiding sanction by a more powerful state.
1345

  

     In the normative form, States Parties comply with their treaty obligations because of their 

status as States Parties to the treaty,
1346

 the legitimacy and justness of the rules of the 

treaty,
1347

 and the internalisation and invocation of the treaty rules for interaction among 

States Parties.
1348

 Compliance in this form means compliance with substantive treaty 

obligations outlined in the treaty, with the spirit of the treaty, and with procedural obligations 

such as requirements to report.
1349

  

     The implementation of the CRPD within this thesis should be understood in this normative 

form, because the thesis investigates the implementation of the CRPD in the normative form 

only – that is, it is concerned with the internalisation of international rules regarding direct 

litigation and the incorporation of the provisions of the CRPD into domestic laws. This 

includes compliance with procedural obligations, such as submitting periodic reports to the 

CRPD Committee.       

     In order to implement an international human rights treaty, an implementation mechanism 

is required. Under the CRPD, this mechanism at the national level includes involvement of a 
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governmental body as well as national human rights institutions (NHRIs) and organisations of 

persons with disabilities (DPOs). 

     In this section I will first explain what is meant by the implementation of the CRPD and 

then introduce the implementation mechanism. The discussion will provide a contextual 

background for Sections 7.4 and 7.5 discussing the implementation of the conceptual 

framework and selected normative rules of the CRPD. 

 

7.2.1. An Explanation of the Implementation of the CRPD  

Against the background of the implementation of an international human rights treaty at the 

national level, the implementation of the CRPD means that States Parties to the CRPD 

undertake their treaty obligations regulated under the CRPD. Treaty obligations can be found 

in all articles of the CRPD, and there are general and specific obligations.  

     General obligations are regulated under Article 4 of the CRPD, a model that is similar to 

other human rights treaties.
1350

 With regard to obligations to respect, States Parties are 

obligated to internalise the CRPD’s provisions through adopting new legislation and 

modifying or abolishing discriminatory legislation on the ground of disability.
1351

 They are 

required to ensure equality in law, which means that their national laws should not be 

discriminatory and prejudicial towards persons with disabilities.
1352

 In relation to the 

obligation to protect, States Parties are required to protect persons with disabilities from 

discrimination by the third parties, including individuals, organisations, or private entities, on 

the grounds of disability.
1353

 With respect to the obligation to fulfil, States Parties are required 

to undertake affirmative action, including conducting disability research, ensuring 

accessibility of infrastructure and information technologies and providing personnel training 

on how to work with persons with disabilities to realise their human rights.
1354

 Distinctively, 
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in fulfilling their treaty obligations, States Parties are required to consult DPOs as a new 

general obligation.
1355

       

     Specific obligations are detailed in specific articles on different subjects. For example, a 

State Party can implement Article 24 on education by referring back to Article 4. This 

reference will guide them to ensure their educational law is not discriminatory, and to adopt 

national education programmes on equal opportunity for children with disabilities. A similar 

process is applied to all other articles on specific rights – for example, the right to work. An 

implementation mechanism is required to discharge these treaty obligations. This is discussed 

next. 

 

7.2.2. The Implementation Mechanism of the CRPD 

Under the CRPD, the implementation mechanism at the national level includes involvement 

of governmental institutions, DPOs, and NHRIs. Several States Parties in their State reports 

submitted to the CRPD Committee have mentioned the involvement of these institutional 

frameworks in the implementation of the CRPD. In the next subsection I briefly introduce the 

roles of these governmental institutions, DPOs, and NHRIs in the implementation of the 

CRPD.  

 

7.2.2.1. Government Institutions for the Implementation of the CRPD 

States Parties to the CRPD are required to designate a focal point within their government to 

deal with matters relating to the CRPD’s implementation, as an initial step towards 

establishing a coordinating mechanism on disability within their government.
1356

 Though the 

CRPD does not explicitly mention such a national institution, the WPA, Standard Rules, and 

other UN documents recommend such an entity. According to those documents, a national 

coordinating mechanism should be established based upon a legislative, administrative or 
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other legal foundation, and located if possible at the highest level of government.
1357

 In 

addition, that entity should be equipped with adequate human and financial resources and a 

membership of public and private individuals, including representatives of all concerned 

government ministries, DPOs, and NGOs.
1358

 This coordinating mechanism should assume 

the function of implementing national programmes and policies on disability in all fields,
1359

 

and coordinating the implementation of the CRPD at all levels. This is the most desirable and 

strongly supported form of a national coordinating mechanism. 

     In practice, however, each country has their own model based on their economic, political 

and social situation. For example, Bulgaria in 2013 established a group of experts with 

representatives from all responsible state authorities, and later promoted this group as a 

coordinating and monitoring mechanism for the implementation of the CRPD.
1360

 Cyprus 

designated its Council for Persons with Disabilities as a coordinating mechanism to facilitate 

the implementation of the CRPD.
1361

 Uganda assigned its National Council for Disability, a 

government institution, to spearhead the coordination and monitoring processes, 

domestication, and implementation of the CRPD.
1362

 The Philippines, in 2008, established a 

national council on disability affairs to be in charge of formulating policies and coordinating 

and monitoring programs and projects for persons with disabilities.
1363
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7.2.2.2. DPOs in the Implementation of the CRPD 

DPOs’ involvement in the implementation of the CRPD is regulated under Article 33.3, but 

should be read along with Article 4.3 and all other articles of the CRPD. This involvement 

varies across a wide-range of issues. DPOs can nominate their representatives to participate in 

coordinating government institutions for the purpose of implementing the CRPD.
1364

 DPOs 

can send their representatives to participate in NHRIs to promote and protect the human rights 

of persons with disabilities during the course of the implementation of the CRPD.
1365

 

     In addition, DPOs can participate in any process of developing and implementing 

disability legislation and policies specified under the CRPD.
1366

 For example, they can be a 

part of a parliamentary hearing session on a new bill for ensuring that the bill complies with 

the CRPD’s provisions, or part of an awareness raising effort conducted by a government.
1367

 

It is hoped that this participation will be an impetus for advancing full inclusion of persons 

with disabilities into society, ranging from decision-making processes that affect their lives, to 

the implementation of legislation and policies.
1368

 However, it remains a concern that at the 

implementation stage, and despite being obligatory, States Parties still have full power to 

decide if they want to invite DPOs to participate at that stage. Moreover, during these 

processes, DPOs, as a part of civil society, only have consultative status, such as making 

recommendations for a draft law. This means that the incorporation of their suggestions into a 

new law will depend entirely on the discretion of States Parties.
1369

       

     DPOs are the essential partners of States Parties in the implementation of the CRPD, with 

113 States Parties out of 166 having national DPOs.
1370

 As examples, DPOs in Armenia, 

Australia and the Philippines have submitted recommendations on the structure and content of 
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the initial reports on the implementation of the CRPD.
1371

 DPOs in New Zealand have 

engaged in advocating for persons with disabilities in all matters.
1372

 

 

7.2.2.3. NHRIs in the Implementation of the CRPD 

The CRPD designates two functions, of promotion and protection, for an NHRI in 

implementing the CRPD.
1373

 The first function, of promotion, refers to activities such as the 

dissemination of information, education and research programmes, and the organisation of 

public events on disability and the CRPD.
1374

 Promotion aims to raise awareness on disability 

and the CRPD in order to combat discrimination against, and build a physical and negative-

attitudinal barrier-free society for persons with disabilities.  

     The second function, of protection, refers to the responsibility to end the violation of 

disability rights, including discrimination against persons with disabilities. This covers the 

individual complaints procedure, which means that for countries that are States Parties to the 

CRPD Optional Protocol, NHRIs can assist persons with disabilities to lodge complaints to 

the CRPD Committee,
1375

 when national remedies have been exhausted.
1376

 

     With most of the States Parties to the CRPD having some form of NHRI,
1377

 the 

involvement of NHRIs in the implementation of the CRPD has been mentioned in State 

reports. For example, the National Commission for Human Rights of Rwanda is an 

independent public institution with the overall mission of promoting and protecting human 

rights for all, including persons with disabilities, and investigating violations of human rights 

committed on Rwandan territory by public and private entities and individuals.
1378
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     This discussion of the implementation mechanisms now leads to a general evaluation of 

how the CRPD is being implemented by the State Parties, and the next question is how the 

CRPD Committee monitors such implementation.  

 

7.3. Stocktaking on the Implementation of the CRPD  

In this section I will evaluate the implementation of the CRPD by the States Parties and the 

work of the CRPD Committee with regard to its consideration of State reports. This 

discussion will provide a contextual background for Sections 7.4 and 7.5 

 

7.3.1. An Appraisal of Implementation by States Parties  

At the time of writing, there have been a total of 93 initial reports submitted to the CRPD 

Committee. Of these I have read the 78 state reports that are in English. In this subsection I 

will discuss three issues, relating to the formatting, report submission delay, and content of 

State reports, which are the dominant issues with regard to them. This will offer a background 

for understanding the analysis on the actual implementation of the CRPD in the two following 

sections. 

     In terms of formatting issues, although most States Parties have followed the CRPD 

Committee’s reporting guidelines,
1379

 some have not, as the common core documents are 

mixed with specific reports. For example, Costa Rica, Brazil and the Dominican Republic 

have included common core documents along with initial reports on the implementation of 

the CRPD,
1380

 making it difficult to follow the flow of the reports when reading. 

     With regard to report submission delay, most States Parties were late in submitting their 

initial reports. Commonly, the time of delay is between one and two years. Extreme cases can 

be much longer. The Philippines’ initial report was due in 2010 but not submitted until four 
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years later in 2014.
1381

 Rwanda’s was due in 2011 but was not submitted until April 2015.
1382

 

Canada, as a developed country with available financial and human resources, was overdue by 

2 years with a report submitted in 2014.
1383

 Gabon has lately submitted its initial report, due 

in 2013, after 5 years of delay.
1384

 This late submission shows the signs that these countries 

are overloaded with reporting obligations under different human rights treaties, usually 

because they are States Parties to more than one such treaty, and in fact many countries are 

States Parties to all nine core international human rights treaties, for example, Argentina,
1385

 

Honduras,
1386

 or Morocco.
1387

 Most importantly, this late submission can be considered as a 

violation of the reporting obligations under the CRPD, though no sanctions have so far have 

been applied.
1388

      

     In relation to the content of the state reports, States Parties have reported both their 

successes and the factors and difficulties as stipulated under Article 34 of the CRPD. With 

regard to the successes, they have reported full details of what they have done, including 

concrete numbers of programmes and beneficiaries. Examples include Thailand, which has 

reported on 4,307 women with disabilities receiving loans from a fund to empower women 

with disabilities,
1389

 and Australia, which reports that only one in 40 persons with disabilities 

aged less than 65 years have been institutionalised since 2003, compared with almost one in 

10 in 1981.
1390

              

     Many States Parties have been able to report the introduction of national action plans on 

disability, detailing concrete programmes with approved budgets to support persons with 

disabilities. For example, Slovakia has reported a national action plan on the 
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deinstitutionalisation of persons with disabilities with a budget of EUR 1,050,000.
1391

 Brazil 

now has a national plan to increase the participation of persons with disabilities in society by 

promoting their autonomy and removing barriers on goods and services, with an approved 

budget of BRL 7.6 billion.
1392

 These facts show that the CRPD is bringing concrete results 

that are changing the lives of persons with disabilities.  

     Along with the successes, States Parties have mentioned difficulties in implementing the 

CRPD. For example, Honduras acknowledges that there are no public services or residences 

available for persons with disabilities who cannot afford private care services.
1393

 Albania 

acknowledges that, despite all their new legal developments, they do not have the independent 

living services to support persons with disabilities, and there remain a number of persons with 

disabilities living in isolation from their families due to the high costs of the independent 

living services.
1394

 New Zealand acknowledges that it is difficult to help persons with 

disabilities live in the community because they are not always welcomed by the communities 

and private property owners.
1395

 Uruguay recognises that despite their regulatory and policy 

advances, it does not have a mechanism for monitoring compliance with accessibility 

regulations and applying sanctions for non-compliance, and that no national accessibility 

plans have yet been drawn up.
1396

 

     Indication from this stocktaking of the implementation of the CRPD by States Parties is 

that States Parties do report carefully and do it in good faith. The concrete numbers and 

described action plans produced by States Parties do seem to show that the CRPD brings real 
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change to the lives of persons with disabilities and that an effort is being made to protect their 

human rights in practice.  

 

7.2.4. An Appraisal of the Work of the CRPD Committee  

In this subsection I will discuss four topics including a number of state reports considered by 

the CRPD Committee, and the issue of backlog, the List of Issues, concluding observations 

and follow-up, and general comments, which are the main issues in relation to the function of 

consideration of state reports of the CRPD Committee.   

     With respect to the number of state reports considered by the CRPD Committee by the end 

of July 2016, the CRPD Committee has received 93 initial reports
1397

 of which 41 have been 

considered.
1398

 Since the CRPD Committee started its work of considering state reports in 

2011, with 2 meeting sessions each year, it has considered 3.5 reports per year on average.
1399

 

Since 2014 the Committee’s meeting sessions have, as mentioned, been increased from 1 to 2 

weeks with an additional week added for a pre-session meeting. Currently, at each meeting 

session the Committee is able to consider 6 or 7 state reports during a main meeting session, 

and produce 6 or 7 Lists of Issues for another 6 or 7 State reports as preparation for the next 

meeting session. This means that since September 2014, the Committee has each year been 

able to complete the consideration of 12 to 14 State reports.
1400

 Extrapolating from this, it will 

take the CRPD Committee another 3.5 to 4 years to work through the rest of the reports 

received to date, that is, not including any reports submitted after July 2016. The efficiency of 

the work of the CRPD Committee might be hindered by this backlog. Currently there are 166 

States Parties to the CRPD,
1401

 with many still to submit their second reports or first periodic 
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reports, and many others who are still to submit their initial reports, so the backlog of the 

reports received by the CRPD Committee will be massive.  

     In terms of the List of Issues presented to States Parties after receiving their reports, the 

CRPD Committee sends the list to the State Party concerned, requiring it to thoroughly 

clarify, Article by Article, any measures taken in implementing the CRPD. This has an initial 

effect of educating the government officials on the situation of persons with disabilities, in 

preparation for replying to the list. Thus the List of Issues can serve as an awareness-raising 

tool on disability for busy government officials.  

     In relation to the concluding observation and its follow-up, at the time of writing the 

CRPD Committee has issued 41 concluding observations.
1402

 These have been formulated 

based on a consideration of each country-specific report; therefore, each concluding 

observation is strongly individual, applying specifically to the country which submitted the 

report.  

     In terms of formulating general comments, at the time of writing the CRPD Committee has 

adopted two general comments, on Articles 9 on accessibility, and Article 12 on equal 

recognition before the law.
1403

 Two other general comments, on women with disabilities and 

the right to inclusive education, are currently being drafted.
1404

  

     No one seriously doubts that the CRPD is being implemented. How this actual 

implementation is taking place will be assessed in the following sections, on investigating the 

State reports on substantive issues, and on the work of the CRPD Committee. 
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7.4. From Conceptual Framework to Implementation – Key Theories 

How implementation is understood is in itself intertwined with the concepts of disability, 

equality and discrimination. Therefore, in this section, an analysis of state reports on these 

concepts, and the CRPD Committee members’ understanding of them, is undertaken. The 

analysis will proceed by investigating the initial reports submitted to the CRPD Committee 

and examining the work of the CRPD Committee in considering them. The discussion aims at 

comparing the understanding of these three concepts under the CRPD with how they are 

understood by States Parties and how they are explained by the CRPD Committee. This 

comparison will help in determining whether the CRPD in practice protects and advances the 

human rights of persons with disabilities. 

 

7.4.1. Disability 

The CRPD uses a combined concept of disability. That means a combination of the medical, 

social and socio-political models of disability along with a human rights-based approach. In 

this subsection I examine how States Parties use the concept as stated in their States reports 

and how the CRPD Committee explains the concept after considering State reports, in 

comparison with the understanding of the concept under the CRPD.  

 

7.4.1.1. Disability as Understood by States Parties as Stated in State Reports  

Exactly how the concept of disability is understood and interpreted by the State Parties is an 

important issue when examining the implementation of the CRPD at the national level 

because that understanding is a starting point and basis for any legislation and policy 

interventions in implementing the CRPD. After reading though 78 State reports submitted to 

the CRPD Committee, available on the website of the OHCHR, my conclusion is that the 

understanding of the concept of disability under the CRPD by States Parties varies, depending 

on the level of development and the political outlook of each country. However, this does not 

mean that a developed country would adopt a more advanced concept of disability, and in any 



267 
 

case it is contentious to state which concept is more advanced than others. The variations can 

be grouped into four categories, these being those according with the medical model of 

disability, those comprising a combination of the medical and social models, multiple 

definitions of disability, and the application of the CRPD’s definition to domestic laws. 

     The concept of disability is predominantly understood according the medical model of 

disability, construing disability as a personal functional limitation rather than a social 

construction, without mentioning any external factors. In my examination of the State reports, 

37 countries among the 78 (or about 50 percent) have adopted this medical model, including 

some very developed countries such as Denmark and the UK.
1405

 Among them, many, such as 

Denmark and the Cook Islands,
1406

 contend that their definitions are a combination of both the 

medical and social models, or, like South Korea,
1407

 claim that it is harmonised with the 

definition under the CRPD, but in fact their concepts of disability heavily focus on the 

personal functional limitations of individuals without referring to any external social factors.  

     In some cases, viewing disability as resulting from personal functional limitations is 

extremely harmful. For example, Paraguay defines persons with disabilities as exceptional or 

handicapped, or as beneficiaries,
1408

 implying from the very beginning that persons with 

disabilities cannot do anything to support themselves, and are dependent on society as 

beneficiaries, which can be interpreted to mean that they are a burden to society. Azerbaijan 

defines persons with disabilities as those who need ‘social assistance and protection because 

of mental or physical defects arising from birth, sickness or injury’.
1409

 The most harmful 
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definition is that of the Philippines, which views persons with disabilities as abnormal human 

beings.
1410

 This kind of definition automatically undermines the human rights of persons with 

disabilities in every respect. 

     New Zealand has its own way of understanding disability.
1411

 It defines it as ‘any self-

perceived limitation in activity resulting from a long-term condition or health problem lasting 

or expected to last six months or more, and not completely eliminated by an assistive 

device’.
1412

 Even though this reads like a unique way of understanding disability, I contend 

that it still reflects the medical model of disability in stating that disability is the result of a 

functional limitation developed over a period of time. 

     20 among 78 States Parties have adopted a combination of the medical and social models. 

In this conception, disability is a combination of a personal functional limitation and 

environmental factors – a conception that is compatible with the understanding of the concept 

of disability under the CRPD. This understanding can be found in the State reports of, for 

example, Chile,
1413

 Lithuania,
1414

 Serbia,
1415

 Spain,
1416

 Ukraine,
1417

 and many other countries. 

Other States Parties have multiple definitions of disability for different purposes of usage 

under different laws, such as Belgium,
1418

 Montenegro,
1419

 Slovakia,
1420

 Sweden,
1421

 and 

Bosnia and Herzegovina.
1422
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     The direct translation of the CRPD’s definition of disability into domestic laws is another 

option. Seven countries straightforwardly transpose the CRPD’s definition of disability into 

their domestic law. For example, Ethiopia exactly translates the definition of disability under 

the CRPD into its law,
1423

 as do Algeria,
1424

 Colombia,
1425

 Croatia,
1426

 Gabon,
1427

 Malta
1428

 

and Poland.
1429

 

     The above discussion shows that most of the States Parties have some form of law on 

disability and a definition of disability. However, not all of them show any awareness of the 

need to harmonise their domestic laws with the definition of disability under the CRPD, 

perhaps because their laws on disability were adopted long before they became States Parties 

to the CRPD. Very few of them mention harmonising their domestic laws with the provisions 

of the CRPD in terms of the definition of disability in their State reports. The challenging task 

is now for the CRPD Committee to convince States Parties to harmonise their definitions of 

disability with that of the CRPD, by using its persuasive explanation of the concept, and by 

conveying the massage on harmonisation directly to the States Parties concerned in its 

concluding observations after examining state reports. 
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7.4.1.2. Disability as Explained by the CRPD Committee  

A common explanation of the concept of disability used by the CRPD Committee is helpful to 

State Parties in formulating legislation and policies for the implementation of the CRPD. 

However, in its concluding observations responding to States reports, the CRPD Committee 

only generally recommends that disability should be understood according to the human 

rights-based approach to disability,
1430

 without elaborating on what that approach to disability 

is, but simply stating that the human rights-based approach is set out in the CRPD.
1431

 There 

is a lack of explanation on what constitutes disability. Therefore, in the following analysis I 

have relied on what the CRPD Committee members said to me during interviews I conducted 

with 15 members as part of my research for this thesis.     

     One member suggested that the concept of disability should be understood as a 

combination of both the medical and social models.
1432

 In this way impairment is not ruled 

out because it can be considered a human characteristic, which might be an advantage or 

disadvantage.
1433

 Impairment cannot be changed but it can be an advantage that empowers 

persons with disabilities.
1434

 At the same time, the social construction model of disability 

should be invoked, because when disability is a social oppression imposed upon persons with 

disabilities, it creates the most long-term disadvantage.
1435

 This disadvantage should not be 

tolerated but can be changed through the various measures enumerated under the CRPD.
1436

  

     Another member of the CRPD Committee indicated in a separate interview that because of 

the controversial nature of the medical and social models of disability, the members of the 

CRPD Committee have implicitly agreed that they would mention the human rights-based 

                                                           
1430

 Committee on the Rights of Persons with Disabilities, Concluding Observations on the Initial Report of Hungary, 8
th

 sess, 
UN Doc CRPD/C/HUN/CO/1 (22 October 2012) [12] (‘CRPD Committee Concluding Observations – Hungary’); Committee on 
the Rights of Persons with Disabilities, Concluding Observations on the Initial Report of Argentina, 8

th
 sess, UN Doc 

CRPD/C/ARG/CO/1 (8 October 2012) [8] (‘CRPD Committee Concluding Observations – Argentia’); CRPD Committee 
Concluding Observations – Azerbaijan, UN Doc CRPD/C/AZE/CO/1, [9]. 
1431

 Committee on the Rights of Persons with Disabilities, Concluding Observations on the Initial Report of El Salvador, 10
th

 
sess, UN Doc CRPD/C/SLV/CO/1 (8 October 2013) [7] (‘CRPD Committee Concluding Observations – El Salvador’). 
1432

 Interview with Munthian Buntan, Member of the CRPD Committee (Geneva, 2 April 2014). 
1433

 Ibid. 
1434

 Ibid. 
1435

 Ibid. 
1436

 Ibid. 



271 
 

approach to disability but would not mention either the medical or social models.
1437

 This 

tactic has both positive and negative aspects. It is positive insofar as it would help the CRPD 

Committee to avoid being in the difficult position of explicitly choosing either the medical or 

social models, while holding fast to the human rights-based approach, even though the CRPD 

text itself is a combination of positive aspects of all those models. It is negative, on the other 

hand, because it leaves much room for States Parties to interpret and understand the concept 

of disability in their own way, as before the adoption of the CRPD. This results in the absence 

of a unified way of understanding disability under the CRPD. This flexibility has the further 

disadvantage of failing to guide States Parties towards a correct understanding and then 

application of the concept of disability. However, these are personal opinions, and not 

necessarily the view of the CRPD Committee.
1438

 At this stage the CRPD Committee, lacking 

an official or persuasive definition of disability, has not been successful in urging States 

Parties to modify their national legislation.   

      

7.4.2. Equality 

The CRPD has a flexible understanding of the concept of equality,
1439

 and one of the main 

general obligations of the States Parties under the CRPD is to ensure equality in law by 

ensuring that their domestic legislation is not discriminatory and prejudicial against persons 

with disabilities.
1440

 In this subsection I investigate how the concept of equality as embodied 

in the CRPD is used and implemented by States Parties to the CRPD, and how the concept is 

explained by the CRPD Committee in correspondence to the state reports. The discussion 

aims at comparing the understanding of the concept of equality under the CRPD with the 

understanding of the concept by States Parties and explanation of it by the CRPD Committee. 
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7.4.2.1. Equality as Understood and Implemented by States Parties as Stated in State 

Reports 

Equality is ultimately an abstract and philosophical concept. Therefore, how to translate this 

philosophical concept into concrete law is difficult and very much depends upon the States 

Parties, who do not always pay much attention to the philosophical implication in a provision 

of a human rights convention. How the concept of equality is understood and implemented by 

States Parties will be discussed following the order of the discussion on the concept under the 

CRPD in Sub-subsection 5.3.2.2 of Chapter V, which is equality of opportunity, followed by 

equality as sameness, equality as difference, and transformation of structural factors. 

     With respect to equality of opportunity, several proactive measures to ensure this form of 

equality for persons with disabilities have been undertaken by States Parties. For example, in 

education, under Italian legislation, persons with disabilities have equal access to the general 

education system at all levels.
1441

 In Iran, accessible communication formats such as Braille, 

audio textbooks, personal assistance and individualised support in education, along with 

flexible curricular and timetable arrangements have been provided for students with 

disabilities.
1442

 In employment, in Norway and Macedonia, persons with disabilities stand an 

equal chance of gainful employment under labour legislation.
1443

 Vocational training, 

placement services, and an accessible workplace in employment for persons with disabilities 

are also available in Macedonia.
1444

  

     Affirmative action in the forms of quotas and preference, in line with the ideal of equality 

of opportunity, has been carried out by States Parties. Iranian law regulates a 3% employment 
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quota for persons with disabilities in the public sector,
1445

 and Italian labour law obligates 

public and private employers to employ at least 15 workers with disabilities in accordance 

with a set quota.
1446

All of these proactive measures of reasonable accommodation mean that 

the education system and workplace should change to meet the need of persons with 

disabilities rather than make persons with disabilities change to adapt to education system and 

workplace. 

     Equality as sameness is the most visible feature of the concept of equality found in the 

state reports. States Parties claim that their legislative laws recognise the principle of equality 

before the law by stating that everyone, including persons with disabilities, is equal before the 

law. For example, Denmark claims that all people are equal before the law and that persons 

with disabilities enjoy the same rights and protection under the law as all other citizens.
1447

 In 

a similar vein, Thai legislation ensures that persons with disabilities are equal before and 

under the law.
1448

 This implies that they understand equality as sameness – treating equals 

equally. The Swedish Planning and Building Act is applied in the same way to all, whether 

they have disabilities or not, 
1449

 representing equal treatment under the concept of equality as 

sameness. In Lithuania, subsidised employment has been reserved for persons with 

disabilities whose capacity for work is less than 40 percent, in order to create special 

conditions for them to remain in the open labour market,
1450

 representing special treatment 

under the concept of equality as sameness. And in Chile, preferential treatment is given to 

persons with disabilities if candidates are of equal merit, when employing staff for the public 

sector, in order to increase the representation of persons with disabilities in its workforce,
1451

 

representing preferential treatment under the concept of equality as sameness. 

     The concept of equality as difference, unlike the concept of equality as sameness, is subtly 

expressed in the state reports. Adoption of legislation to ensure accessibility for persons with 
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disabilities is a good indication of the application of equality as difference, because the 

latter’s purpose is to ensure reasonable accommodation for persons with disabilities ranging 

from an accessible built environment to communication tools such as Braille and information 

technologies. All States Parties have enacted some form of legislation to eliminate all physical 

barriers creating an accessible built environment for persons with disabilities. For example, 

Macedonia has adopted legislation to regulate accessibility issues, such as laws regarding 

public roads, railways, construction, planning, and housing.
1452

 This is the most popular 

method adopted by States Parties to eliminate physical barriers facing persons with 

disabilities. 

     In terms of structural barriers, States Parties have been eliminating such barriers against 

persons with disabilities. For example, Slovenia has enacted several laws prohibiting 

disability-based discrimination, to ensure equal opportunities for persons with disabilities.
1453

 

The United Arab Emirates has amended and promulgated several laws with regard to 

education, employment, social insurance, health and housing for persons with disabilities after 

becoming a State Party to the CRPD.
1454

 All of this is about accommodating the differences of 

persons with disabilities so that they can exercise their human rights, from civil and political 

rights to economic, social and cultural rights. And by eliminating structural barriers against 

persons with disabilities under the concept of equality as difference, States Parties are 

implementing the concept of structural equality as well.  

 

7.4.2.2. Equality as Explained by the CRPD Committee 

The CRPD Committee does not have any stipulations regarding the concept of equality in 

response to State reports, giving a great deal of freedom to the States Parties to interpret the 

concept. In the absence of an official account of equality, I found the suggestions for 
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understanding the concept of equality offered by individual members of the CRPD Committee 

I interviewed for my thesis helpful for the discussion here.  

     One member was of the view that equality means everyone having equal opportunities, 

including persons with disabilities, to access to services, information and communication, 

education, employment, and so on, regardless of the individual’s circumstances, such as their 

gender, a disability, or the like.
1455

 In the disability context, a precondition for equal 

opportunity for persons with disabilities includes, for example, accessibility or reasonable 

adjustment.
1456

 Another member suggested that equality means taking special measures to 

assist people to ensure that they are on a level playing field.
1457

 These two views reflect an 

understanding of equality of opportunity.  

     Several members suggested that equality basically means treating people equally,
1458

 or the 

same treatment for everyone,
1459

 or equal rights and duties for everyone.
1460

 This suggestion 

indicates that they understand equality according to the concept of equality as sameness. 

Others recommended that in the context of disability, equality should mean accommodation 

of the differences of persons with disabilities.
1461

 This recommendation suggests that these 

members understand the concept of equality as equality as difference. 

     These personal understandings of the concept of equality are diverse, and do not 

necessarily represent the understanding of equality envisaged by other members of the CRPD 

Committee. This might be one of the reasons why the CRPD Committee has not up to now 

been able to produce a formal account of this concept.
1462
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7.4.3. Discrimination  

In this subsection I discuss how States Parties to the CRPD understand and implement the 

concept of discrimination embodied in the CRPD, and how the CRPD Committee explains the 

concept after considering state reports. The discussion aims at comparing the understanding 

of the concept of discrimination under the CRPD with the understanding of the concept by 

States Parties and the explanation of the concept offered by the CRPD Committee. Only when 

States Parties interpret the concept of discrimination in accordance with the CRPD’s 

conception of it in the light of its object and purpose, can it be considered as implemented in 

good faith by States Parties. 

  

7.4.3.1. Discrimination as Implemented by States Parties as Stated in State Reports 

States Parties in their reports claim that their legislation recognises the principle of non-

discrimination and that they have anti-discrimination legislation of some form in place to 

protect persons with disabilities. In this sub-subsection I will discuss how States Parties 

understand and are implementing the concept of discrimination with regard to the definition 

of discrimination, forms of discrimination, legal remedies to combat discrimination, and 

institutional frameworks to deal with discrimination.
1463

      

     In respect of the definition of discrimination, States Parties define it in different ways. For 

example, Albania defines disability discrimination as any disability-related difference, 

exclusion, restriction or preference preventing or restricting the exercise of fundamental 

human rights and freedoms prescribed under its constitution, national legislation or 

international treaties to which it is a State Party.
1464

 Bosnia and Herzegovina defines disability 

discrimination as any different treatment on the grounds of race, skin colour, language, 

religion, ethnical association, national or social origin, political or other belief, financial 

standing, membership of a union or other association, education, social standing, gender, or 
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sexual orientation.
1465

 Armenia contends that disability discrimination refers to ‘any 

distinction, exclusion or restriction on the basis of disability which has the aim of rejecting the 

fact that a person with disability may, on an equal basis with others, exercise his or her rights 

and fundamental freedoms in the political, economic, social, cultural, civil or any other 

field’.
1466

        

     This diversity of definition is unsurprising, as a uniform understanding of discrimination is 

extremely unlikely to be shared across so many different States Parties to the CRPD, with 

differing levels of development and economic and social circumstances. Furthermore, not 

many States Parties include a general definition of discrimination in their reports; they simply 

take it for granted that discrimination is bad and should be tackled. They do have legislation 

in place to prevent discrimination against persons with disabilities, but without specifying 

how they undertake even very basic ways of tackling discrimination such as providing equal 

access to employment and education for persons with disabilities. 

     In terms of forms of discrimination, direct and indirect discrimination are both regulated 

under States Parties’ legislation. For example, Austria, Bulgaria and Sweden all define direct 

disability discrimination as less favourable treatment experienced by a person with disabilities 

in comparison with the treatment experienced by persons without disabilities in a similar 

situation, 
1467 

and indirect discrimination as the result of applying neutral but unjustified 

provisions, criteria or processes that may put persons with disabilities at a particular 

disadvantage.
1468

 These definitions do not necessarily reflect the understanding of 

discrimination in all forms under the CRPD, because a conception of discrimination generally 

originates from the definition of discrimination under municipal law. These definitions would 

have been formulated well before the adoption of the CRPD. Hence we cannot expect to have 

anything better than the understandings already set up under municipal law. The only advance 
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represented by the CRPD’s definition is that it is the best codification of all conceptual and 

practical definitions under municipal laws.       

     With respect to legal remedies to combat discrimination, various measures have been taken 

by States Parties. The Dominican Republic criminalises disability discrimination as defined 

under its Criminal Code.
1469

 The most popular measure to deal with disability discrimination 

used by States Parties is the application of civil law. For example, Belgium’s Anti-

Discrimination Act prohibits all forms of direct and indirect discrimination and incitement to 

discriminate or intimidate on the grounds of disability.
1470

 Australia and the UK also apply 

civil law to deal with disability discrimination.
1471

  

     Affirmative action is also in place to tackle discrimination against persons with disabilities. 

For example, China requires that an entity must have at least 1.5% of workers with disabilities 

among their total number of employees, and that should they fail to meet this quota, 

employers must contribute to a fund for promoting the employment of persons with 

disabilities by paying a disability employment fee.
1472

 In Tunisia, a quota system has been 

applied to ensure that a certain proportion of training and employment opportunities are 

allocated to persons with disabilities, and that persons with disabilities are able to undertake 

private projects, obtain loans, and have designated parking spaces and transportation 

entitlements.
1473

 

     In relation to an institutional framework to deal with discrimination, different forms of 

NHRIs are used by States Parties. An NHRI in the form of an ombudsman is sometimes 

employed. For example, Lithuania has set up the Equal Opportunities Ombudsman for dealing 

with individual complaints regarding discrimination on the grounds of disability.
1474

 

Argentina has established the Office of the Ombudsperson to investigate violations of human 
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rights and interests on the grounds of disability conducted by the public administration.
1475

 

     States Parties also use an NHRI, in the form of a human rights commission. For example, 

the Australian Human Rights Commission deals with complaints and has assumed the 

function of promoting an understanding and acceptance of, and compliance with, the 

AusDDA, and reviewing legislation in an advisory role to the Government.
1476

  

     A hybrid model of human rights ombudsman is also used by States Parties. For example, 

Latvia has set up an Ombudsman Office to deal with complaints and at the same time to 

promote and supervise the implementation of the CRPD.
1477

 Montenegro has established a 

Protector of Human Rights and Freedoms to process cases related to discrimination, and to 

raise awareness on disability among the public and authorities.
1478

  

     The discussion of this sub-subsection indicates that the concept of discrimination under the 

CRPD is being implemented by States Parties even though their legislation does not specify a 

definition of discrimination, and that tackling discrimination does not mean merely the 

implementation of Article 5 of the CRPD on equality and discrimination. In fact, by 

implementing all the substantive provisions of the CRPD, States Parties are actually tackling 

discrimination on the grounds of disability. 

 

7.4.3.2. Discrimination as Explained by the CRPD Committee  

Little material on the understanding of the concept of discrimination as explained by the 

CRPD Committee is available. This is because in all of its concluding observations so far, the 

CRPD Committee has only stressed briefly that denial of reasonable accommodation is a form 

of disability-based discrimination, and recommended that States Parties should adopt ‘fast-
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track legal and administrative remedies to obtain reparation’ for persons with disabilities 

suffering discrimination in this regard.
1479

  

     Even though the CRPD Committee has no official position, individual members have their 

personal understandings of discrimination. However, most of them were unable to give a 

concise understanding of the concept in the interviews I conducted for this thesis.  

     Therefore, in my opinion, it may be that the CRPD Committee simply does not need to 

issue an official explanation on discrimination, because the CRPD’s definition of 

discrimination is very clear and concise. More importantly, it may be that this definition is the 

best codification of all conceptual and practical definitions under municipal and international 

laws. On the other hand, the CRPD Committee does explain some aspects of the concept of 

discrimination when considering individual communications, which will be discussed in 

Subsection 8.2.3 of Chapter VIII, on the implementation of the CRPD Optional Protocol. 

 

7.5. From Normative Rules to Implementation – Key Substantive Rights Provisions 

In this section, I will examine how the traditional rights under the CRPD including legal 

capacity, deinstitutionalisation, freedom from forced medical treatment, and accessibility is 

implemented by States Parties to the CRPD, and how they are explained and assessed by the 

CRPD Committee. This discussion will help in evaluating whether the CRPD in practice 

protects and advances the human rights of persons with disabilities. 

 

7.5.1. Legal Capacity 

The CRPD has adopted a pragmatic position on the matter of legal capacity. That is, it does 

not define the concept of legal capacity explicitly, and it does not permit or prohibit the 

substituted decision-making model. However, in both matters the CRPD requires that its 

substantive provisions should be interpreted in light of its object and purpose. In this 

subsection, I examine how States Parties are implementing the concept of legal capacity and 

applying the supported and substituted decision-making models, and how the CRPD 

                                                           
1479

 CRPD Committee Concluding Observations – El Salvador, UN Doc CRPD/C/SLV/CO/1, [16]. 



281 
 

Committee explains the concept as embodied in the CRPD, and which decision-making 

model it recommends.  

 

7.5.1.1. Legal Capacity as Implemented by States Parties as Stated in State Reports 

The concept of legal capacity is understood and implemented differently by different States 

Parties as stated in their state reports. For example, Argentina has claimed that the concept of 

legal capacity under its Civil Code is being interpreted as the capacity to acquire rights and 

contract obligations in two aspects: the capacity to acquire rights and the capacity to exercise 

them.
1480

  However, States Parties do not usually state how they interpret this concept; for 

example, China and Colombia do not,
1481

 but instead list the measures taken, including 

adopting laws and legislation to ensure that persons with disabilities are able to exercise their 

legal capacity. 

     In terms of the application of a decision making model, States Parties have explicitly or 

implicitly confirmed applying the supported decision-making model as much as possible. Yet 

they have all indicated in their reports that they have also applied the substituted decision-

making model when needed. The way of applying this model varies among States Parties. In 

Australia, Canada, China, and Colombia a legal representative for persons with disabilities 

can be appointed to assist them to exercise their legal capacity.
1482

 In Cyprus, a legal and 

financial administrator for persons with disabilities can be named on the decision of a 

competent court, and this administrator can make decision on behalf of persons with 

disabilities.
1483

 In Poland a curatorship regime can be established for both partially and fully 

incapacitated persons unless those persons remain under parental authority.
1484

 Armenia has 

authorised the appointment by the court of custodians for persons with limited mental 
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capacity, and for those with medically mental incapacity all types of transactions are 

performed by a custodian.
1485

 

     Uniquely, Norway uses a new name for the guardianship regime – ‘individually tailored 

guardianship’. This name reflects a new direction in the traditional guardianship system,
1486

 

where persons with disabilities have full legal capacity to act on an equal basis with others.
1487

 

The guardianship is tailored on a case-by-case basis in consultation with the person in 

need.
1488

 The fundamental rule is that the guardian must respect the integrity, will and 

preferences of the person under guardianship.
1489

 Should that person become subject to any 

restrictions regarding his or her legal capacity to act, the guardianship authority must be 

limited to the least restrictive means possible so as to respect their integrity, will and 

preferences.
1490

  

     As mentioned, a guardianship regime always poses a risk that the rights and wishes of 

persons with disabilities may be overridden by the guardian; therefore, safeguard measures 

have to be in place in order to ensure that persons with disabilities are not abused and so that 

guardians cannot make decision without consulting them. Poland applies safeguard measures 

which include the involvement of a civil society organisation as a watchdog, the appointment 

by a court of an attorney for persons with disabilities, and appeal procedures that are available 

during an incapacitation process.
1491

 Australia sets a time limit for guardianship requests of 

between one and five years, and any guardianship request is subject to review at the end.
1492

 

  

7.5.1.2. Legal Capacity as Explained by the CRPD Committee in its General Comments  

The logistics of how the concept of legal capacity is explained by the CRPD Committee is 

crucial, for it will help define how States Parties transform the legal concept in practice to 

bring real change to the lives of persons with disabilities. Given this importance, the CRPD 
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Committee has formulated a general comment on legal capacity. In this sub-subsection I 

discuss how the concept of legal capacity is explained by the CRPD Committee, and how it 

views substituted and supported decision-making models in its general comment on legal 

capacity and concluding observations to States Parties.  

     The CRPD Committee states in its General Comment on legal capacity that normatively 

under the CRPD provisions, legal capacity should be understood to contain two elements: the 

capacity to have rights and the capacity to act.
1493

 Specifically, the CRPD Committee explains 

that legal capacity as a rights holder or to acquire rights refers to full protection of those rights 

by the legal system,
1494

 including recognition as a legal person before the law.
1495

 This may 

include, for example, having a birth certificate, seeking medical assistance, registering to be 

on the electoral role, or applying for a passport.
1496

 The CRPD Committee also explains that 

legal capacity to act on the rights someone has acquired under the law refers to actions on 

those rights being recognised by the law.
1497

 This legal capacity to act recognises that a person 

is an agent with the power to engage in transactions and create, modify or end legal 

relationships.
1498

 The CRPD Committee stresses that persons with disabilities are often denied 

their legal capacity to act;
1499

 for example, laws may permit persons with disabilities to own 

property, but may not always respect the actions taken by them in terms of buying and selling 

property.
1500

  Therefore, it is crucial to ensure that legal capacity for persons with disabilities 

always comprises these two elements. This explanation by the CRPD Committee is in line 

with the general understanding of the concept of legal capacity and that of the CRPD.
1501

 

     The CRPD Committee further explains in its General Comment on legal capacity that legal 

capacity should not be understood only in the context of Article 12; instead, the concept 
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should be brought into relationship with a number of other articles under the CRPD.
1502

 For 

example, equal recognition of the right to legal capacity is in many respects essential for 

complying with Article 13 of the CRPD.
1503

 This includes recognition as a person before the 

law with equal standing in courts and tribunals, equal access to legal representation, and equal 

opportunity to defend one’s rights on one’s own behalf or with legal representation in 

court.
1504

 This also includes being able to perform key roles in the justice system as a lawyer, 

judge, witness or member of a jury.
1505

 In addition, equal recognition of the right to legal 

capacity means provision of and access to health care on the basis of free and informed 

consent, in compliance with Article 25 on healthcare.
1506

 It also means promotion and respect 

of the opportunity to live independently in the community and to make one’s own choices 

regarding with whom and where to live, and to have control over one’s everyday life on an 

equal basis with others, as provided for in Article 19.
1507

  

     The CRPD Committee also explains in its General Comment on legal capacity that any 

denial of legal capacity that has the purpose or effect of interfering with the right of persons 

with disabilities to equal recognition before the law constitutes discrimination against those 

persons, and is a violation of Articles 5 of the CRPD on equality and non-discrimination.
1508

 

Denial of the legal capacity of persons with disabilities also constitutes arbitrary deprivation 

of liberty, violating Article 14, on liberty and security of the person.
1509

 In addition, denial or 

restriction of legal capacity could also mean denial of political participation, including the 

right to vote and stand for election, to certain persons with disabilities, violating Article 29 of 

the CRPD, on political participation.
1510

 

     With regard to the application of a decision-making model, the CRPD Committee 

vehemently rejects the substituted decision-making model in its General Comment on legal 
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capacity because this model conflicts with many Articles under the CRPD, as just discussed. 

The substituted decision-making model is also incompatible with Article 12 of the CRPD, as 

well as potentially violating the right to privacy of persons with disabilities under Article 20, 

as substitute decision-makers usually gain access to a wide range of personal information 

about persons with disabilities.
1511

 In addition, substitute decision-making can lead to the 

removal of legal capacity of persons with disabilities, as decisions are often made without the 

consent of persons with disabilities.
1512

 Therefore the CRPD Committee urges States Parties 

to replace the substitute decision-making model by the supported decision-making model.
1513

  

     Standing firmly by this proposition in its concluding observations, the CRPD Committee 

has also repeatedly called for States Parties to review their guardianship legislation and adopt 

laws and policies to replace the substitute decision-making model by the supported decision-

making model.
1514

 The CRPD Committee stresses that the development of supported 

decision-making systems in parallel with the maintenance of substitute decision-making 

regimes is not sufficient to comply with Article 12 of the CRPD.
1515

  

     Meanwhile the CRPD Committee strongly recommends the application of the supported 

decision-making model in its General Comment on legal capacity because of its positive 

aspects. These include having a variety of forms of support that respect the will and 

preferences of persons with disabilities, its availability to all, accessible forms of 

communication, and the recognition of the legal status of the supported persons.
1516

 Other 

positive aspects include the availability of safeguard measures to exercise legal capacity,
1517

 

and elimination of mental capacity assessments as a pre-condition for providing support.
1518

 

In addition, support in decision-making is not permitted to be used as justification for limiting 

other fundamental rights of persons with disabilities, especially the rights to vote, marry, 

establish a civil partnership, found a family, and give consent for intimate relationships and 
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medical treatment.
1519

 Finally, the supported person has the right to refuse support and 

terminate or change the support relationship at any time.
1520

  

     One criticism of these prescriptions has been that they are too philosophical, and that 

States Parties need something more practical to guide them on what they should do to 

recognise the legal capacity of persons with disabilities.  In addition, it is said that these 

prescriptions ignore the very real need for the substituted decision-making model in the case 

of a small minority of persons with disabilities such as those in a coma.
1521

 The rejection of 

the substituted decision-making model by the CRPD Committee appears to deny needed 

support for such people, and as a result, the denial of their human rights. So it is argued that it 

is best to stick with the original conception of legal capacity as it is understood under the 

CRPD. 

     The discussion of this sub-section reveals that even though, in its general comment on 

legal capacity, the CRPD committee strongly rejects the guardianship arrangement for 

persons with disabilities, the CRPD seems to accept that the guardianship arrangement is a 

practical reality in States Parties. It seems to accept that even though the implementation of 

legal capacity by States Parties is not perfect, it is somehow in accordance with the CRPD’s 

pragmatic position, hence desirable. For example, the CRPD Committee recommended in its 

concluding observation to Tunisia that it should urgently adopt ‘legislative measures to ensure 

that [Tunisians] with disabilities, including [those] under guardianship or trusteeship, can 

exercise their right to vote and participate in public life, on an equal basis with others’.
1522

 

This implies that Tunisia, along with Australia, Canada, China, and Colombia, can maintain 

the practice of guardianship but should have some legislation in place to protect those under 

this regime. 
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7.5.2. Deinstitutionalisation 

The CRPD has rejected all forms of confinement imposed upon, and urged for the 

deinstitutionalisation of persons with disabilities.  

 

7.5.2.1. Deinstitutionalisation as Implemented by States Parties as Stated in State Reports 

Different measures have been taken by States Parties to realise deinstitutionalisation for 

persons with disabilities, including adoption of legislation on deinstitutionalisation, the 

implementation of deinstitutionalisation programmes, and the application of measures to 

prepare persons with disabilities for this process.  

     With respect to the adoption of legislation, many States Parties have enacted laws on 

deinstitutionalisation. For example, Brazil has introduced legislation on residential care 

services, in which care services and related facilities are personalised, localised and delivered 

in small groups with involvement of family and community.
1523

 Croatia has introduced law on 

preventing institutionalisation and strengthening the process of deinstitutionalisation of 

persons with disabilities,
1524

 and also promoting family reintegration in order to reduce 

numbers of persons with disabilities living in institutions.
1525

 Italy has established legislation 

aimed at closing down mental health hospitals and creating community-based care and 

rehabilitation.
1526

 Slovakia has adopted a strategy for creating a community-based care 

system.
1527

 

     The most popular method of deinstitutionalisation carried out by States Parties has been 

the implementation of deinstitutionalisation programmes. For example, Australia provides 

support to persons with severe intellectual disabilities and their carers to participate in 

community training programmes on life skills and knowledge of disability to improve their 

quality of life.
1528

 China has implemented the ‘Sunshine Home Project’ to provide 

community-based services such as life care, occupational rehabilitation and psychological 

                                                           
1523

 Brazil Initial State Report, UN Doc CRPD/C/BRA/1, [154]. 
1524

 Croatia Initial State Report, UN Doc CRPD/C/HRV/1, [104]. 
1525

 Ibid [107]. 
1526

 Italy Initial State Report, UN Doc CRPD/C/ITA/1, [68]. 
1527

 Slovakia Initial State Report, UN Doc CRPD/C/SVK/1, [177]. 
1528

 Australia Initial State Report, UN Doc CRPD/C/AUS/1, [126]. 



288 
 

counselling to persons with disabilities, giving them a better chance to live independently and 

integrate into the society with 3,210 ‘sunshine homes’ having been set up, providing services 

to 95,000 persons with disabilities.
1529

 New Zealand has implemented a housing programme 

to support persons with disabilities, requiring modified housing, with 2,635 houses 

modified.
1530

 Slovakia has been implementing a national project involving EUR 1,050,000, 

offering persons with disabilities a range of high-quality public services to promote their 

deinstitutionalisation and independent living.
1531

 

     States Parties are not only implementing deinstitutionalisation for persons with disabilities, 

but also applying measures to prepare persons with disabilities for this process. For example, 

Cyprus has offered training on socialisation, self-care and independent living skills for 

persons with disabilities.
1532

 Bolivia has also provided training courses on independent living 

for persons with disabilities.
1533

 Malta has instituted adapted driving assessments, driving 

lessons in a modified car, and adaptive equipment such as modified seating systems, for 

persons with disabilities who wish to lead independent lives.
1534

 Sweden now provides 

personal support for persons with disabilities in the form of individual assistance, a 

companion service, and short periods of supervision for schoolchildren over the age of 12.
1535

 

The UK has supported individuals with disabilities in managing their personal budget 

money.
1536

  

 

7.5.2.2. Deinstitutionalisation in the Assessment of the CRPD Committee  

The CRPD Committee has not discussed deinstitutionalisation, nor has it offered a general 

comment or specific statement. The only source of knowledge about its work in this regard is 

its concluding observations to States Parties after examining their State reports. In these, the 
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CRPD Committee recommends that States Parties who do not have a deinstitutionalisation 

strategy, plan, policy or framework for persons with disabilities should develop and 

implement one promoting the closure of residential institutions, and should allocate the 

necessary resources to support services that would enable persons with disabilities to live 

independently in their communities.
1537

 For States Parties with some form of a 

deinstitutionalisation strategy, the CRPD Committee recommends that they do more to reduce 

the number of persons with disabilities living in such institutional settings. 

     The importance of deinstitutionalisation for persons with disabilities cannot be denied, as 

deinstitutionalisation respects their freedom to make their own choice of where and with 

whom to live and supports persons with disabilities to live independently in the community. 

However, the CRPD Committee seems unable to keep pace with States Parties in this matter. 

I contend that the CRPD Committee does not pay adequate attention to this issue. The reasons 

for this might be that it is satisfied with how States Parties are implementing 

deinstitutionalisation. Thus the implementation of deinstitutionalisation by States Parties 

discussed in the previous sub-subsection suggests that they are fulfilling their treaty 

obligations in this regard with a variety of legislative and practical measures to 

deinstitutionalise persons with disabilities. It might also be that deinstitutionalisation is not a 

priority for the CRPD Committee, or that it is ignorant of the issue. The lack of adequate 
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attention it pays to the issue might result in the detrimental effect that States Parties will not 

implement this regulation properly and that, as consequence, more persons with disabilities 

will be put into institutional care. 

 

7.5.3. Involuntary Medical Treatment 

The CRPD has subtly rejected involuntary medical treatment to persons with disabilities 

because it harms them.  

 

7.5.3.1. Involuntary Medical Treatment as Implemented by States Parties as Stated in State 

Reports 

Medical treatment is provided for persons with disabilities on the basis of their informed 

consent, and forced medical treatment administered to persons with disabilities is strictly 

prohibited by law, as confirmed by all States Parties in their State reports. For example, 

Armenia, Ukraine and Azerbaijan consider forced medical treatment a crime against persons 

with disabilities, and punishable according to their criminal law.
1538

 

     However, States Parties do legalise forced medical treatment as a last resort, in the best 

interest of the persons involved, and subject to scrutiny by a competent authority. In 

Australia, for example, if the person with a disability is a child or someone with an 

intellectual disability, and cannot give consent, their legal representatives or guardians can 

give consent on their behalf.
1539

 Or this procedure can be undertaken on a court order, as in 

Bulgaria,
1540

 and New Zealand.
1541

   

     Forced medical treatment is used in different forms by States Parties. Mainly, it concerns 

forced sterilisation and abortion. In Germany, forced sterilisation and abortion are permitted 

in the case of a life-threatening situation for the person concerned, subject to very strict 
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prerequisites and in very exceptional cases.
1542

 Forced sterilisation and abortion are also 

permitted in Norway in the case where a guardian has applied for sterilisation or an abortion 

on behalf of a person with severe intellectual disabilities.
1543

 Forced sterilisation for children 

with disabilities is allowed in Australia to treat a malfunction or disease or in an emergency 

situation to save a person’s life or to prevent serious damage to their health, or at the request 

of a court.
1544

 

     Another form of forced medical treatment is forced hospitalisation. Forced hospitalisation 

on the grounds of protecting the health or safety of a person with a disability is authorised in 

Croatia.
1545

 This forced hospitalisation can be extended by a court after consulting a 

psychiatrist.
1546

 

     Forced medical treatment can take the form of involuntary organ donation by a person 

with a disability; however, States Parties prohibit this form of forced medical procedure. For 

example, organ removal from someone with severe intellectual disabilities for transplant 

purposes is prohibited in Hong Kong.
1547

 In Armenia, monetary compensation for removed 

human organs or tissues from persons with disabilities is forbidden, and can result in a term of 

2 to 8 years’ imprisonment or administrative penalties.
1548

 

 

7.5.3.2. Involuntary Medical Treatment in the Guidelines of the CRPD Committee 

Although the CRPD Committee has not extensively discussed the topic of involuntary 

medical treatment in a general comment or specific statement, some indication of its views 

can be found in its concluding observations and its General Comment on legal capacity. 

     In its concluding observations, the CRPD Committee has expressed its concerns about all 

forms of involuntary medical treatment. It has been deeply concerned about forced 
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sterilisation and abortion being undertaken by States Parties, especially in Argentina,
1549

 

Australia,
1550

 Brazil,
1551

 Costa Rica,
   1552

 Croatia,
1553

 the Czech Republic,
1554

 the Dominican 

Republic,
   1555

 El Salvador,
1556

 Germany,
1557

 Mauritius,
1558

 Mexico,
   1559

 New Zealand,
1560

 

Qatar,
1561

 South Korea,
1562

 Spain,
1563

 and Ukraine.
1564

 The CRPD Committee has also 

expressed its concern about female genital mutilation in Gabon,
1565

 and Kenya.
1566

 It is also 

deeply concerned about measures taken without informed consent by Mongolia to prevent 

conception in persons with genetic psychosocial or intellectual impairments.
1567

 The CRPD 

Committee has also expressed its deep concern about termination of pregnancy and 

sterilisation as a method of contraception in Turkmenistan performed on persons with 

disabilities as a medical necessity, without free and informed consent.
1568

  

     Having expressed its concern about involuntary medical treatment carried out in different 

forms by States Parties under its General Comment on legal capacity, the Committee stresses 

that forced medical treatment performed by psychiatric and other health and medical 

professionals violates the human rights and fundamental freedom of persons with disabilities 
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as defined under the CRPD.
1569

 Firstly, this practice violates the rights to equal recognition 

before the law defined under Article 12, and to personal integrity as prescribed under Article 

17.
1570

 It also infringes freedom from torture as defined under Article 15 and freedom from 

violence, exploitation and abuse under Article 16.
1571

 The application of involuntary medical 

treatment in any form denies the legal capacity of a person with disabilities and is a violation 

of Article 12 of the CRPD.
1572

  

     The CRPD Committee has therefore strongly urged States Parties to abolish policies, 

legislation and practices that allow or perpetrate forced medical treatment, because 

involuntary medical treatment is an ongoing violation found in mental health laws across the 

globe, despite empirical evidence indicating its lack of effectiveness and the serious 

consequences suffered by those who have undergone this treatment.
1573

 The CRPD 

Committee recommends that States Parties ensure that decisions relating to a person’s 

physical or mental integrity can only be taken with the free and informed consent of the 

person concerned.
1574

 

     The discussion on forced medical treatment reveals the attitude of the CRPD Committee 

toward the practice of forced medical treatment in States Parties, showing its special concern 

with the issue. This attitude is in contrast with its attitude towards the issue of 

deinstitutionalisation, as discussed, even though the two issues are related through the issue of 

informed consent – whether or not the person is willing to undergo a medical treatment or live 

in an arranged institution. They are also related in terms of ensuring the mental and physical 

integrity of a human person as regulated under Article 17 of the CRPD. The special concerns 

of the CRPD Committee also reveal an important connection between the issues of forced 

medical treatment and legal capacity. That is, recognition of the legal capacity of persons with 

disabilities means providing medical treatment to them on the basis of their informed consent. 

It is obvious that legal capacity, deinstitutionalisation and forced medical treatment are 
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connected to one another through the common feature of informed consent. Hence, the CRPD 

Committee might need to show a more consistent position on these important issues. 

 

7.5.4. Accessibility 

The CRPD has stressed the importance of accessibility as the right to live in a barrier-free 

society and considers accessibility to be a precondition for realising the human rights of 

persons with disabilities. From my research it is clear that accessibility is a matter which 

States Parties have been most concerned to implement, devoting a large proportion of their 

reports to this issue. In this subsection I will discuss how accessibility is implemented by 

States Parties to the CRPD to ensure a barrier-free environment for persons with disabilities, 

and how this implementation is interpreted and assessed by the CRPD Committee.  

 

7.5.4.1. Accessibility as Implemented by States Parties as Stated in State Reports 

States Parties have taken a number of different measures to ensure accessibility for persons 

with disabilities, which include the adoption and enforcement of legislation, and the 

implementation of technical standards on accessibility.  

     With regard to the adoption of legislation on accessibility, such legislation, either in the 

form of specific or inclusive legislation, is often already in place in States Parties. Brazil’s 

Law No. 11126/2005 specifically regulates for persons with visual impairments, holding that 

those using guide dogs can freely enter and remain in public facilities with their animals.
1575

 

Most prominently, States Parties have inclusive legislation on accessibility. Armenia’s law on 

social protection requires built environments, including public buildings and transportation, 

means of communication and information accessible for persons with disabilities.
1576

 

Azerbaijan’s law on urban planning requires accessible living conditions for persons with 

disabilities in cities and other localities.
1577

 Bulgaria’s Railway Transport Act regulates free or 
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discounted travel for people with disabilities.
1578

 Kenya’s Persons with Disabilities Act 2003 

ensures a barrier-free and disability-friendly environment by providing assistive devices and 

other equipment for persons with disabilities.
1579

 Uruguay’s Act No. 18651 requires removal 

of physical barriers through the implementation of technical standards on accessibility to 

ensure accessibility for persons with disabilities.
1580

  

     More important is the adoption and implementation of technical standards on accessibility, 

because general law usually does not specify technical standards even though accessibility 

requires attention to concrete criteria of measurement for its implementation. Bosnia and 

Herzegovina have adopted regulations on technical standards for the removal of architectural 

and town-planning obstacles for persons with disabilities in buildings and public places.
1581

 

China has specific technical standards on accessibility for railways, such as design codes for 

the construction of railway stations for passengers; for civil aviation, such as standards for 

barrier-free facilities and equipment in civil airport passenger terminal areas; for subways, 

such as design codes for subway systems; and for road transport, such as design codes for 

long-distance bus terminal buildings.
1582

 Italy has issued accessibility guidelines on study 

books and didactic software for students with disabilities.
1583

      

     Having accessibility inclusive legislation and specific technical standards on accessibility 

in place does not in itself create a barrier-free and accessible environment for persons with 

disabilities. This can only be realised by the enforcement of those legislative and technical 

standards. Various measures of enforcement are being undertaken by States Parties, including 

awareness raising, training on accessibility, demonstration models, pilot projects, upgrading 

and refurbishing of old facilities, accessibility criteria as preconditions for building 

permission, and the promotion of accessibility in communication and other fields.     
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     In relation to awareness raising, Kenya promotes public awareness on accessibility through 

a comprehensive nation-wide education and information campaign conducted by relevant 

ministries, departments, authorities and other agencies. 
1584

  

     Training on accessibility for all stakeholders is provided by States Parties. Albania 

provides training for persons with disabilities on daily life activities with regard to 

accessibility, including simple matters like using the facilities of a building, crossing the 

street, or reading road signs,
1585

 these being vitally necessary skills for independent living for 

persons with disabilities. Technical training for architects, builders, plumbers and heating 

engineers on barrier-free planning and building has been conducted in Australia.
1586

 In Kenya, 

training on accessibility for community workers, social workers, media professionals, 

educators, decision-makers, administrators and other stakeholders has been carried out.
1587

 

     Demonstration models at governmental workplaces on compliance with the legal 

framework on accessibility have been created. For example, in Mauritius the Ministry of 

Social Security has upgraded its office buildings with accessibility features as a demonstration 

model for other ministries to follow.
1588

  

     Pilot projects on accessibility are also being implemented in States Parties. For example, 

Albania has implemented a project called ‘No Barriers City’, which creates accessible parking 

spaces for persons with disabilities in 35 locations with approximately 52 parking lots.
1589

 In 

addition, under this project, new schools, kindergartens, and sidewalks have been built in line 

with the accessibility norms for persons with disabilities, with 390 ramps installed in the 

city’s sidewalks.
1590

 Uruguay has been implementing its Accessibility Certification 

Programme since 2005 to eliminate architectural and urban barriers, and also its Commitment 

to Accessibility project to eliminate barriers in other public, private and civil society 
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institutions.
1591

 

     Upgrading and refurbishing inaccessible buildings and facilities has also been undertaken 

by States Parties. For example, Azerbaijan has upgraded platform areas to the same level as 

the trains, and has equipped buses with special features such as places reserved for persons 

with disabilities or the installation of mobile ramps.
1592

 Chile has installed mobile ramps and 

metal handrails on both sides inside trains, and wider ticket gates for wheelchair users.
1593

 

Croatia has adapted public transport vehicles such as buses, ships, trains and trams with 

accessible features to ensure services usable by persons with disabilities.
1594

    

     The application of accessibility requirements in designs for new facilities is commonly 

required in States Parties in order to obtain building permission. Austria demands tender 

documents for building permission to comply with regulations on barrier-free construction 

such as the installation of ramps with railings, sufficient width of passage or gateways, 

sufficient area for manoeuvring, and barrier-free entrance design.
1595

 Cyprus requires 

applications to build parking spaces, refugee houses, and local government buildings to 

include plans for accessibility features for persons with disabilities before building permit 

certificates are issued.
1596

 In Uruguay, any approval of plans for construction is subject to 

their compliance with accessibility requirements specified under its Act No. 18651 on the 

protection of persons with disabilities.
1597

  

     Accessibility is a relevant issue not only for the built environment; it also relates to 

accessibility in communication and other fields such as learning environments for children 

with disabilities, different modes of communication such as sign languages and Braille, and 

information and communication technologies. Albania requires public television to be 

broadcast every day at one pm, with a ten minute news edition in sign language that accords 

with international standards on sign languages for persons with hearing and speech 
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impairment, and also provides audio books and Braille publications for persons with visual 

impairment.
1598

 In Canada, different service providers are obligated to comply with 

accessibility requirements.
1599

 For example, telecommunications service providers are 

required to provide a relay service, wireless service providers to offer at least one accessible 

mobile handset, wireless companies to support text messaging for emergency 

telecommunications services, and broadcasters to caption all their programmes.
1600

  

     In the next sub-subsection an analysis of the explanation of accessibility by the CRPD 

Committee follows, with a view to bringing it into relation with this discussion of the 

implementation of accessibility by States Parties.  

 

7.5.4.2. Accessibility in Guidelines of the CRPD Committee  

Under its General Comment on accessibility, the CRPD Committee explains the concept of 

accessibility in theoretical and normative terms, attending to technical standards and the 

obligations of States Parties.  

     In terms of theory, the CRPD Committee explains that accessibility is a group right.
1601

 

This means that all forms of access should be made available in advance, on the assumption 

that there will be persons who need to use the facilities later.
1602

 States Parties should 

therefore provide these features before receiving an individual request to enter or use a 

facility, and accessibility standards must be broad and standard.
1603

  

     It also explains that accessibility can also mean reasonable accommodation.
1604

 Reasonable 

accommodation, in this sense, means ensuring accessibility for an individual with a disability 

in a particular situation.
1605

 It can be used to achieve individual justice in the sense that 

equality and non-discrimination is thereby assured, and the dignity, autonomy and freedom of 
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choice of the individual are taken into account.
1606

 Reasonable accommodation is called into 

play when group-related accessibility cannot be applied to assist persons with rare types of 

disabilities.
1607

 It is enforceable when an individual with an impairment needs accommodating 

in a given situation, for example, a workplace or school, in order to enjoy her or his rights on 

an equal basis with others in a particular context.
1608

  

     The CRPD Committee further explains that accessibility refers to the strict application of 

universal design to all new goods, products, facilities, technologies and services because this 

will ensure full, equal and unrestricted access for persons with disabilities.
1609

 In addition, this 

strict application can benefit not only persons with disabilities but also those without 

disabilities such as pregnant women, people with small children, senior people, or people with 

large and cumbersome luggage.
1610

 For example, wheelchair users, people with small children 

in buggies, and people with cumbersome luggage can all use the curb of a pavement or ramp 

of a building.  

     With respect to the normative issues, the CRPD Committee stresses that accessibility 

should be considered a pre-condition for persons with disabilities to enjoy any human rights 

and fundamental freedoms,
1611

 because all rights and freedoms under the CRPD are 

interlinked, and the realisation of Article 9 involves the implementation of other articles of the 

CRPD.
1612

 For example, the CRPD Committee has pointed out that ‘freedom of thought and 

expression and many other basic rights and freedoms for persons with disabilities may be 

seriously undermined and restricted’ if they do not have access to information and 

communication services.
1613

 It gives another example, concerning the right to education under 

Article 24, by stressing that this right cannot be realised if there is no accessible transport to 

schools, there are no accessible classrooms, or other modes of communication such as sign 
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language, Braille, or an alternative script are not in use for those in need.
1614

 Persons with 

disabilities cannot access the health care services under Article 25 if hospitals are inaccessible 

and information and communication pertaining to the provision of health care is not in 

accessible formats.
1615

 The CRPD Committee further points out that persons with disabilities 

cannot effectively enjoy their work and employment rights under Article 27 if the workplace 

is not accessible and information pertaining to work, job advertisements and offers, selection 

processes, and communication at the workplace are not in accessible formats.
1616

 In addition, 

persons with disabilities would not be able to exercise their political rights equally and 

effectively under Article 29 if States Parties failed to ensure that voting procedures, facilities 

and materials are accessible.
1617

    

     In relation to technical requirements regarding accessibility, the CRPD Committee 

recommends that technical requirements on signage in buildings and other public places 

should include signage in Braille and be in easy-to-read and understandable forms.
1618

 In 

addition, it recommends that the technical requirements on information and communication 

should include live assistance and intermediaries such as guides, readers and professional sign 

language interpreters.
1619

 Furthermore, it stipulates that technical requirements for new 

technologies should include use of hearing enhancement systems such as ambient assistive 

systems, hearing aid and induction loop users. 
1620

  

     Lastly, the CRPD Committee stresses that States Parties have a number of obligations to 

ensure accessibility for persons with disabilities. They are obliged to adopt a legal framework 

on accessibility including the mandatory application of accessibility technical standards, and 

sanctions for noncompliance.
1621

 If States Parties already have such a legal framework, they 

should undertake a comprehensive review of it in order to identify, monitor and address gaps 
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between legislation and implementation.
1622

 In addition, States Parties should adopt action 

plans and strategies to identify existing barriers to accessibility, set time frames with specific 

deadlines, and provide both human and financial resources to remove the barriers.
1623

 States 

Parties should ensure that all newly designed, built or produced objects, infrastructure, goods, 

products and services are fully accessible to persons with disabilities, in accordance with the 

principles of universal design.
 1624

 Last but not least, States parties should establish and 

strengthen their monitoring mechanisms on the implementation of a legal framework and 

action plan on accessibility.
1625

 

     The discussion of this subsection has revealed that the implementation of accessibility has 

gained strong endorsement from both States Parties and the CRPD Committee. The 

implementation has met all the requirements of state obligations regarding this issue, and 

more has been done by States Parties than the CRPD Committee recommends in its General 

Comment on accessibility. Hence it is evident that accessibility is the first issue where States 

Parties and the CRPD Committee have no conflict of understanding and share the same 

proposition – that the elimination of physical barriers is a precondition for ensuring equality 

in practice and a way of applying equality as difference to persons with disabilities.  

 

7.6. Concluding Remarks 

In this chapter I have discussed the implementation of the CRPD by States Parties and the 

work of the CRPD Committee with regard to the incorporation of the CRPD’s substantive 

rules into States Parties’ legislation and the implementation of the legislation, in order to 

realise in practice the human rights of persons with disabilities. The discussion has been 

limited to the understanding and implementation of the concepts of disability, equality and 

discrimination, and the rights to legal capacity, deinstitutionalisation, freedom from 

involuntary medical treatment, and accessibility. 
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     Throughout the discussion it has been evident that there are no right or wrong ways of 

interpreting the concepts of disability, equality and discrimination under the CRPD by States 

Parties. Evidently, States Parties do not follow any specific understanding of those concepts. 

They use their best knowledge of those concepts. Furthermore, their national legal 

frameworks on disability might have been enacted well before they were States Parties to the 

CRPD – another reason why, for them, there can be no right or wrong way of implementing 

those concepts.  

     The discussion has also revealed that there is no right or wrong way to implement the 

relevant normative rights by States Parties. The implementation of those rights very much 

depends upon the good intentions of States Parties. Indeed, the good intentions of States 

Parties have prevailed with some issues, such as implementing accessibility. At the same 

time, these good intentions have not always been sufficient, such as when it has come to 

implementing the legal capacity of persons with disabilities, and the very sensitive issue of 

forced medical treatment.       

     The discussion has indicated that the efforts of the CRPD Committee have thrived 

regarding some issues and been limited regarding others. They have thrived in that the CRPD 

Committee’s diplomatic relationship with States Parties has been very successful in creating 

amicable dialogues with them – an indispensable factor for cooperation from the States 

Parties in implementing a human rights treaty. The CRPD Committee has tried its best to 

ensure the proper implementation of the CRPD by States Parties through its responses to state 

reports and explanations of the important issues of legal capacity and accessibility. It also has 

made use of opportunities to express its concerns on state practices deemed harmful and 

detrimental, such as the issue of forced medical treatment. However, there have also been 

limits to the CRPD Committee’s successes, due to time pressure resulting in a huge backlog 

of reports received. Another problem has been that the CRPD Committee does not give equal 

priority and due attention to all important issues, such as theoretical and normative accounts 

of concepts such as equality, discrimination and deinstitutionalisation. But on the whole the 
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CRPD Committee has been trying its best to ensure that the human rights of persons with 

disabilities are properly realised by States Parties. 

     The gap between implementation by States Parties and assessments by the CRPD 

Committee exists because each side does things in their own way. Specifically, States Parties 

implement the CRPD in the ways that they assume are right, while the CRPD Committee 

sends States Parties concluding observations which they take to be correct. There is little 

follow-up by States Parties on the CRPD Committee’s concluding observations, or 

assessment of this follow-up. Furthermore, the CRPD Committee’s general comments have 

taken a philosophical form, while the States Parties’ reports have been more practically 

concerned with what they have done. 

    My discussion has been largely positive because the CRPD is generally being effectively 

implemented by States Parties. This is important because the implementation of the CRPD 

has been a massive step forward in raising awareness on disability. It is also important 

because through the implementation of good practices such as the application of the supported 

decision-making model, the recognition and promotion of the legal capacity of persons with 

disabilities, and the creation of an accessible built environment, a positive public attitude will 

be generated and harmful customs such as forced medical treatment or the institutionalisation 

of persons with disabilities may eventually be completely eliminated.  

     I therefore conclude that to some extent the CRPD, with its inherent strengths and values 

promoting the advancement of the human rights of persons with disabilities, has indeed in 

practice protected those rights.  

     While the state reporting procedure is compulsory and can reflect the implementation of 

the CRPD in realising those rights on a large scale, this procedure is just one of the two 

existing mechanisms for implementing the CRPD. In the next chapter I will discuss the 

individual procedure, inquiring how the CRPD Committee might transform the understanding 

of the concepts of disability, equality and discrimination, and will also discuss the rights to 

legal capacity, deinstitutionalisation, freedom from involuntary medical treatment, and 
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accessibility. The investigation of individual communications will enable me to complete my 

inquiry into the CRPD’s mission in advancing and protecting the human rights of persons 

with disabilities – the central question of this thesis.  
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CHAPTER VIII: THE IMPLEMENTATION OF THE CRPD –

INDIVIDUAL COMPLAINT PROCEDURE 

 

8.1. Introductory Remarks 

The CRPD Optional Protocol authorises the CRPD Committee to deal with individual 

complaints filed by or on behalf of individuals or groups of individuals with disabilities 

against States Parties to the CRPD Optional Protocol on alleged violations of their human 

rights as set forth under the CRPD. 

     The individual complaint procedure of the CRPD is regulated under the Optional Protocol 

to the CRPD, not the CRPD itself. The CRPD Optional Protocol was adopted on 13th 

December 2006 and came into force at the same time as the CRPD, on 3rd May 2008.
1626

 

Currently there are 89 States Parties to the CRPD Optional Protocol,
1627

 compared with 166 to 

the CRPD.
1628

 It is important to note that, even if a country is a State Party to the CRPD, this 

country will not be under the jurisdiction of the CRPD Committee with regard to the 

individual complaint procedure if it is not a State Party to the CRPD Optional Protocol. 

Currently, therefore, at least 75 States Parties are not subject to the CRPD Committee’s 

jurisdiction with regard to the individual complaint procedure.  

     In Chapter V I stated that the CRPD possesses inherent theoretical and normative merits 

and values for creating platforms for positive changes towards the protection of the human 

rights of persons with disabilities. In section 6.2.1 and sub-subsection 6.2.2.2 of Chapter VI I 

gave an introduction to the CRPD Committee and the individual complaint procedure under 

the CRPD Optional Protocol, respectively.  

     Against this background, in this chapter I will discuss how these inherent merits and values 

have been transformed into quasi-judicial judgements by the CRPD Committee, by 

investigating its views on individual communications. This discussion will help in evaluating 
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whether the CRPD, with its potential for advancing the human rights of persons with 

disabilities (as discussed in Sections 5.3 and 5.4 of Chapter V) will in practice protect the 

human rights of the individuals with disabilities as complainants of the individual 

communications in particular, and of persons with disabilities in general. This discussion will 

help me to answer my central question regarding the mission of the CRPD in advancing and 

protecting the human rights of persons with disabilities. 

     This chapter is divided into five sections. Following the present introductory section, 

section 8.2 is a general evaluation of the work of the CRPD Committee in relation to the 

individual complaint procedure and will provide a contextual background for Sections 8.3 and 

8.4 which contain details of the implementation of the CRPD in relation to its theoretical 

framework and substantive norms as expressed through the work of the CRPD Committee in 

examining individual communications.  

     Section 8.3 is an investigation into how the CRPD Committee explains its understanding 

of the concepts of disability, equality and discrimination in the process of considering 

individual communications. Section 8.4 investigates how the CRPD Committee holds a State 

Party liable for violating the rights set forth under the CRPD with regard to legal capacity, 

deinstitutionalisation, freedom from forced medical treatment, and accessibility. Section 8.5 is 

the conclusion of the chapter. 

     It is important to note here that this chapter does not aim at analysing every individual 

complaint. Instead, it compares the explanations by the CRPD Committee regarding the 

concepts of disability, equality and discrimination and provisions on legal capacity, 

deinstitutionalisation, freedom from forced medical treatment and accessibility provided in 

the process of considering individual communications, with the explanations of those 

concepts and provisions analysed in the Chapter V. Therefore, highly selective information 

has been taken from the communications for each of the topics discussed. Some parts may 

read repetitiously because in some instances the CRPD Committee has explained more than 

one concept or issue within the same communication. It is also useful to understand the 
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‘jargon’ that the CRPD Committee can only explain the concepts of disability, equality and 

discrimination in the discussion regarding the conceptual understanding; but in the discussion 

regarding particular rights, the CRPD Committee can hold States Parties liable for not 

fulfilling their treaty obligations in relation to selected articles. 

 

8.2. Appraisal of the Work of the CRPD Committee on Individual Complaints  

In this section I evaluate the work of the CRPD Committee in relation to the individual 

complaint procedure, starting with the number of communications received by the CRPD 

Committee at the time of writing, time effectiveness in examining the cases, and issues raised 

in the communications. This discussion provides a contextual background for Sections 8.3 

and 8.4.  

     As of August 2016, there have been 34 individual complaints lodged.
1629

 It is noteworthy 

that of this total, 92% (or 31 communications) of communications are from individuals in 

developed countries. The remaining 3 are from Tanzania. This is an indication that persons 

with disabilities from developing countries have less access to the CRPD Committee, possibly 

because their own governments do not ratify the CRPD Optional Protocol or because they 

lack the resources to follow the necessary procedures.  

     At the time of writing, the CRPD has completed the examination of 13 cases, with their 

views on each case published on the OHCHR website. Violations by States Parties have been 

found in 8 of these cases, discussed in Sections 8.3 and 8.4. Non-violation has been found in 2 

cases (Jungelin v Sweden and A.F. v Italy) in which the CRPD Committee concluded that the 

authors did not provide sufficient evidence for it to establish alleged violations of Articles 5 

and 27 of the CRPD.
1630

  

     Three cases were considered inadmissible. One of these (McAlpine v United Kingdom of 

Great Britain and Northern Ireland) was not admissible for a non-retroactive reason, in that 
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the alleged violation happened before the entry into force of the CRPD and its Optional 

Protocol for the UK.
1631

 Another case (S.C. v Brazil) was inadmissible because domestic 

remedies were not exhausted.
1632

 The third case (A.M. v Australia) was found inadmissible 

under Article 1 (1) of the CRPD Optional Protocol,
1633

 because the fact claimed by the author 

had not actually taken place.
1634

 When a case is considered inadmissible, the CRPD 

Committee does not examine its merits.   

     In terms of time, the consideration of a communication, from its initial submission, takes 

the CRPD Committee on average 2 years to complete. One year is the shortest time it has 

taken to complete an examination – the time taken in the cases of McAlpine v United 

Kingdom of Great Britain and Northern Ireland,
1635

 and F. v Austria.
1636

 Four years is 

currently the longest time taken by an examination – the case of A.F. v Italy.
1637

 The slowness 

of the process is caused by the fact that all communications go through a number of different 

steps, including deciding on admissibility and correspondences between the CRPD 

Committee, the States Parties concerned, and the authors of the communications.
1638

 There 

are currently 21 pending cases.
1639

       

     With respect to the issues raised in the communications, these have included 

discrimination on the ground of disability, legal capacity, accessibility and reasonable 

accommodation, access to information, freedom of movement, voting and elections, 

conditions of detention, treatment of prisoners, freedom of expression, employment, and 

access to public services.
1640
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     In the light of this information, the question arises whether the current individual 

complaint procedure does offer an effective protection to individuals with disabilities. In the 

following two sections I will analyse the actual work of the CRPD Committee. Specifically, I 

will examine how the CRPD Committee explains its understanding of the concepts of 

disability, equality and discrimination, and how it finds that violations of the rights to legal 

capacity, deinstitutionalisation, freedom from involuntary medical treatment, and accessibility 

by States Parties have occurred.  

      

8.3. From Conceptual Framework to Judgements – Key Theories   

Although, in considering State reports, the CRPD Committee has not detailed how the 

concepts of disability, equality and discrimination should be understood, the examination of 

individual communications by the CRPD Committee has unveiled, implicitly or explicitly, its 

interpretation of those concepts.  

     This section investigates how the CRPD Committee explains its understanding of those 

concepts while considering individual communications. This analysis was carried out by 

investigating the views of the CRPD Committee on individual communications regarding the 

facts, the outcomes, and its reasoning behind these outcomes, for cases analysed as examples 

of a discussion of a theoretical issue. Because of the limited number of individual 

communications considered, the discussion will not be able to cover all theoretical aspects of 

the concepts of disability, equality and discrimination.
1641

 It aims rather at comparing the 

understanding of these three concepts under the CRPD with the explanation of these concepts 

by the CRPD Committee in relation to individual communication procedures. This 

comparison will help in determining whether the CRPD in practice protects the human rights 

of individuals with disabilities in particular and of persons with disabilities in general. 
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8.3.1. Disability  

The CRPD Committee explains the general definition of disability, the medical model of 

disability, and the human rights-based approach to disability in its views on two individual 

communications, S.C. v Brazil,
1642

 and Gröninger v Germany.
1643

 

     In S.C. v Brazil, the CRPD Committee outlines a general definition of disability and a 

human rights-based approach to disability, and the facts of the case offer some concrete 

background for these explanations.
1644

 Ms. S.C. was an employee of a bank, Banco do Estado 

de Santa Catarina, working at its Campinas branch. She had three motorcycle accidents, in 

June 2006, September 2007 and January 2009, resulting in a knee injury. The bank’s policy 

meant that she was restricted to only 2 months’ medical leave each time. After the third 

accident she took 6 months off work on the advice of her doctor but without the approval by 

the bank. During this time, she was transferred to another branch of the bank to work as a 

bank teller. When she returned to work she learnt that she had been removed from her 

position as a bank teller even though she remained employed by the bank. Her doctor certified 

that she was suffering from chronic illness and advised her to work close to her home because 

of her health problems, her need for ongoing treatment, and her commuting difficulties. The 

bank refused to transfer her to a branch closer to her home and the workplace was without a 

lift or a high desk for her computer keyboard. She had submitted her case to Labour Court but 

both instance and appeal courts dismissed her case. She therefore made a complaint to the 

CRPD Committee, claiming to be discriminated against on the grounds of a disability with 

regard to employment and working conditions by Brazil.  

     Her communication was found inadmissible by the CRPD Committee because of not 

exhausting domestic remedies.
1645

 However, while working on the procedural aspect of the 

communication the CRPD Committee took the opportunity to explain its understanding of the 

concept of a disability. The CRPD Committee explained that the interaction with barriers that 
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prevented her from enjoying full and effective participation in society on an equal basis with 

others could be considered a disability,
1646

 because an illness can develop into an impairment 

as understood in the context of disability as a consequence of its duration or chronicity.
1647

 

However, this explanation of disability as a consequence of the duration or chronicity of an 

illness can only be understood and applied in this particular case, because the CRPD 

Committee stressed that the definition of persons with disabilities, as defined under Article 1 

of the CRPD, is a standard definition and should be read together with Preamble paragraphs 

(e) on defining disability as an evolving concept and (i) on the diversity of persons with 

disabilities under the CRPD.
1648

 This means that the CRPD Committee must be cautious in 

explaining the concept of disability, due to its complex nature, and that any understanding 

which goes beyond the definition under the CRPD should be put in its particular context. 

     The CRPD Committee also explains its understanding of a human rights-based approach to 

disability in this case. According to the CRPD Committee, the human rights-based approach 

refers to the interaction between individuals with impairments and attitudinal and 

environmental barriers, taking into account the diversity of persons with disabilities.
1649

 

Basically, on this explanation, disability on the human rights-based approach is no different 

from disability understood on the social model of disability, which stresses the interaction 

between individuals with impairments and attitudinal and environmental barriers. The 

explanation incorporates some aspects of the human rights-based approach, in particular, the 

recognition of the diversity of persons with disabilities. The explanation does not mention any 

other elements of the human rights-based approach to disability as implicitly defined under 

the CRPD. 

     In Gröninger v Germany the CRPD Committee links measures taken by Germany to the 

application of the medical model of disability.
1650

 The facts of the case are as follows and will 

assist in understanding this linkage. Ms Gröninger, the author of the case, claimed on behalf 

                                                           
1646

 Ibid. 
1647

 Ibid. 
1648

 Ibid [6.3]. 
1649

 Ibid. 
1650

 Gröninger v Germany, UN Doc CRPD/C/7/D/3/2011, [6.2]. 



312 
 

of her son - a person with multiple disabilities - that he did not get support from Germany to 

find a job.
1651

 Specifically, he had no access to vocational training or placement services,
1652

 

nor did he receive any assistance from employment agencies to acquire work experience or to 

be facilitated in joining the labour market.
1653

 In addition, her family had to cover all expenses 

for his vocational training and disability-related rehabilitation.
1654

 She argued that the main 

reason for her son’s situation was the shortcomings of the social legislation that prevents the 

integration of persons with disabilities into the labour market by granting them unemployment 

benefits as an integration subsidy rather than supports them to join the labour market by more 

appropriate measures.
1655

 Another suggested reason is that employment agencies purportedly 

prolong for years the process of job finding for persons with disabilities, resulting in them 

eventually being placed under sheltered employment designed specifically for persons with 

disabilities.
1656

 Therefore, she contended, persons with disabilities in Germany are not treated 

equally as compared to persons without disabilities when they apply for jobs, and the federal 

government is concealing the fact that social legislation is preventing their integration into the 

labour market.
1657

 Because no court or other body had investigated her allegations,
1658

 she 

filed the communication to the CRPD Committee, claiming that her son’s right to 

employment had been violated by Germany as a State Party to the CRPD.  

     The CRPD Committee held Germany liable for not fulfilling its treaty obligations under 

Article 27.1(d) and (e) on employment, because Germany had failed to ensure the realisation 

of the right to gainful employment of Ms Gröninger’s son, by undertaking appropriate 

measures to promote employment opportunities in relation to vocational training, placement 

services and other forms of assistance to help her son to find a job.
1659

 

     In its reasoning, the Committee pointed out that the measures undertaken by Germany 
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were medically oriented,
1660

 and that the whole process resulted from the assumption of the 

incapability of persons with disabilities, i.e. persons with disabilities are assumed to have no 

capacity and therefore no role in applying for an integration subsidy, and employers therefore 

have exclusive power to do so on behalf of employees with disabilities.
1661

 In addition, the 

integration subsidy can comprise up to a maximum of 70 per cent of wages for a maximum 

period of 60 months.
1662

 This means that the provision of integration subsidies is unable to 

effectively promote the employment of persons with disabilities.
1663

 In fact, it may be 

construed as a pretext to keep employees with disabilities away from work for as long as the 

subsidy period lasts.
 1664

 The final step of this process is to place persons with disabilities 

under sheltered employment yet claiming that they have been helped in finding a decent job is 

a fundamental flaw. The CRPD Committee criticised that all of these measures represent the 

medical model of disability and stated that they should not be applied because they are not 

consistent with the general principles set forth in Article 3 and Preamble paragraphs (i) and (j) 

of the CRPD.
1665

 

     It is thus evident that the CRPD Committee strongly rejects the medical model of 

disability, although it would appear that this rejection does not fit well with the CRPD. 

However, a deeper analysis shows that the of the CRPD Committee’s opposition to the 

medical model reflects an understanding of the concept of disability, because the concept of 

disability under the CRPD is not a total sum of all models of disability. The use of the 

medical model by Germany shows that it has applied all the negative aspects of that model, 

i.e., an assumption of the incapability of persons with disabilities, and prevention of gainful 

and inclusive employment for persons with disabilities. Hence, this application is contrary to 

the purposes and objective of, and non-compliance with the provisions on employment under 

the CRPD. So in fact the CRPD Committee has corrected the understanding of the concept of 

disability by States Parties, and in this case by Germany. 
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8.3.2. Equality 

The CRPD Committee expresses its proposition on the concepts of equality of opportunity 

and equality as sameness in its views in Gröninger v Germany
1666

 and H.M. v Sweden,
1667

 

respectively.  

     With regard to equality of opportunity, in Gröninger v Germany the CRPD Committee 

finds that affirmative action by Germany to realise the substantive equality of opportunity to 

assist Ms Gröninger’s son to integrate into the labour market was harmful and, in fact, a 

disguised way of precluding him from joining the labour market,
1668

 for example, by granting 

unemployment benefits for unspecified periods of time.
1669

 In addition, the fact that the 

employment agencies had allegedly provided him with out-of-date vacancies may well be 

considered an intentionally dishonest action.
1670

 The attempt by the employment agencies to 

exclude him from further education for his career advancement through his taking up part-

time employment is also wrong,
1671

 as were the measures of controlling his movement in his 

residential area and monitoring his attendance at counselling meetings, as they also kept him 

from entering the labour market.
1672

 The CRPD Committee therefore implicitly concluded, 

regarding the concept of substantive equality of opportunity, that such measures are not 

genuinely helpful in assisting him in developing the needed skills for qualifying for desirable 

social positions.
1673

  

     In H.M. v Sweden, the CRPD Committee implicitly rejects the understanding of equality as 

sameness, and recommends the application of equality as difference for persons with 

disabilities.
1674

 The facts of the case offer a context for a better understanding of the CRPD’s 

position. Ms H.M. had the extremely severe physical disability of not being able to walk or 
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stand, and having difficulty in sitting up and lying down, hence being bedridden for two 

years.
1675

 The only type of rehabilitation for her disability was hydrotherapy in an indoor pool 

in her house, because she could not be transported to hospital or a rehabilitation centre due to 

the increased risk of injuries resulting from her condition.
1676

 She therefore applied for a 

building permit for building a hydrotherapy pool in her house.
1677

 However, her request was 

rejected by the local housing committee and then the Administrative Court of Appeal,
1678

 

because the pool was to be built on a piece of land of about 45 square metres where building 

was not permitted for the general public interest, to preserve the area’s status quo as per the 

local planning map, even though the extension was on her privately owned land. Her 

application was also rejected on the further grounds that approval of her application might 

create a precedent for not complying with the Planning and Building Act.
1679

 She therefore 

filed a complaint to the CRPD Committee requesting it to decide whether her needs for 

rehabilitation and care due to the exceptional nature of her disability should prevail over the 

general public interest.
1680

 The CRPD Committee held that because Sweden did not address 

her specific circumstances and particular disability-related needs, the decision rejecting her 

application for a building permit violated her rights to equality – specifically, equality as 

difference – and to non-discrimination,  health and rehabilitation.
1681

  

     Explaining its implicit rejection of equality as sameness, the CRPD Committee reasoned 

that the automatic, strict and neutral application of the Planning and Building Act by Sweden 

to everyone, including persons with disabilities, would mean the application of equality as 

sameness in dealing with the differences of persons with disabilities resulting from their 

impairments.
1682

 In this particular case, it would mean the application of equality as sameness 

in the strictest form of the Planning and Building Act to Ms H.M., despite her particular 

differences resulting from her severe disabilities. More seriously, this application would 
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disable her even more by those structural barriers and further disintegrate her from society, 

because without the hydrotherapy she could be bedridden for an indefinite period of time. 

Therefore, it recommended that Sweden reconsidering her application for a building permit 

for her hydrotherapy pool.
1683

 Put in philosophical terms, the CRPD Committee implicitly 

recommended that Sweden apply equality as difference in response to her particular 

differences, in order to accommodate her particular disability-related needs. 

 

8.3.3. Discrimination 

The CRPD Committee offers an explanation of the concept of indirect discrimination in its 

views in H.M. v Sweden
1684

 and S.C. v Brazil.
1685

 

     In H.M. v Sweden, the CRPD Committee explains that discrimination on the grounds of 

disability had taken place because Sweden could not prove that approval of her application as 

an indirect means to provide reasonable accommodation for the author would impose a 

disproportionate or undue burden on the state.
1686

 Specifically, the CRPD Committee explains 

that equal and neutral litigation of the Planning and Building Act by Sweden to everyone, 

whether or not the person has a disability, might lead to indirect discrimination towards 

persons with disabilities.
1687

 This is because this equal litigation has a discriminatory effect in 

cases such as Ms H.M.’s, where her special situation has not been taken into consideration.
1688

 

In addition, Ms H.M. had been put under a particular disadvantage resulting from the 

rejection of her application for the building permit by the local authority. This is because if 

she did not have the hydrotherapy pool in her house for rehabilitation purposes, she would be 

bedridden for an indefinite period. Sweden, in addition, had without an objective and 

reasonable justification, failed to treat her differently although her situation was exceptionally 

different.
1689
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     Similarly, in S.C. v Brazil, the Committee explains that indirect discrimination had 

occurred resulting from the discriminatory effect of the demotion policy of Ms S.C.’s 

employer when applied to all employees who take medical leave in excess of three months, 

regardless of the reason.
1690

 This demotion policy seems neutral and without an intent to 

discriminate, but it disproportionately affected the author because the employer, in particular, 

and Brazil, in general, had failed to take the author’s significantly different situation, of 

having repeat accidents and an initial medical illness progressing to a permanent disability, 

into account.
1691

  

     On the basis of this reasoning for concluding that indirect discrimination had occurred in 

both cases, the CRPD Committee diplomatically directed the States Parties concerned to 

reflect on the basic idea of indirect discrimination, i.e., that it was not an intention on their 

part to discriminate against Ms H.M. and Ms S.C., but the apparently neutral nature of their 

legislation, which resulted in the indirect discrimination. The root cause of this unfortunate 

situation lay in the very first step of formulating their legislation – the failure correctly to 

apply a theoretical understanding of the concept of discrimination. Thus the CRPD 

Committee was implicitly recommending that by eliminating the apparent neutrality of their 

legislation, similar situations would be avoided in the future. 

     This conclusion is not solely a lesson learnt for the States Parties concerned but lessons 

learnt from other States Parties to the CRPD. Iceland is an example. Gudmundsdottir v 

University of Iceland is a case where a student with visual impairment had to withdraw from 

her studying at this University after 4 years because she did not received any assistance such 

as adjustment of the curriculum or accessible learning materials from the University to 

accommodate her disability.
1692

 The Supreme Court of Iceland in this case established that the 

University was obliged to make the necessary arrangements in order to reasonably 
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accommodate students with disabilities.
1693

 It further established that even though this student 

had been accommodated to some extent, the root cause of the problem was the absence of a 

comprehensive plan or general guidelines on how to assist students with disabilities.
1694

 

However, the Court only found that this entailed a breach of her personal rights and the right 

to education.
1695

 I would contend the Court should have held that the University of Iceland’s 

neutral practice of offering no necessary assistance and facilities to this student, thus forcing a 

her to relinquish her studies due to this dearth of reasonable accommodation constituted 

indirect discrimination. It is hoped that in Iceland now as a State Party to the CRPD, there 

would be stronger judgements for the similar cases. 

     The discussion of this section shows that the CRPD Committee implicitly and explicitly 

reflected on their understanding of the concepts of disability, equality and discrimination 

under the CRPD in its work with regard to the individual communication procedure. In the 

following section I will discuss how the CRPD Committee determines that a violation of a 

right under the CRPD has occurred. 

 

8.4. From Normative Rules to Judgments – Key Substantive Rights Provisions  

When considering the merits of cases, the CRPD Committee decides whether there has been a 

violation of the rights set forth under the CRPD by the States Parties, hence whether to hold a 

State Party liable for not fulfilling their treaty obligations. This section investigates how the 

CRPD Committee holds a State Party liable for violating the rights set forth under the CRPD 

with regard to legal capacity and deinstitutionalisation, freedom from forced medical 

treatment, and accessibility. The analysis will be undertaken by investigating the views of the 

CRPD Committee on individual communications. It will be in the form of ascertaining the 

occurrence of a violation based on the facts of the cases. Obligations of States Parties will 

then be invoked to prove that the violations have in fact taken place.  
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     It is noted that at the time of writing, the CRPD Committee has not examined the issue of 

forced medical treatment, as there have been no cases involving this issue. I cannot therefore 

discuss the issue here, and will only discuss the topics of legal capacity, deinstitutionalisation 

and accessibility in this section. 

 

8.4.1. Legal Capacity 

The CRPD Committee has discussed the issue of legal capacity in Bujdosó et all v 

Hungary.
1696

 The facts of this case will offer a better context for understanding the CRPD 

Committee’s views in this regard. The authors of this communication are six persons with 

intellectual disabilities placed under partial or full guardianship who were automatically 

deprived of the right to vote as defined in Hungarian Constitution. They therefore were not 

permitted to vote in the parliamentary and municipal elections in 2010.
1697

 They did not file a 

complaint to any domestic courts because none of the courts have power to restore their right 

to vote as this exclusion is regulated under Hungarian Constitution.
1698

 They therefore filed a 

complaint to the CRPD Committee claiming to be victims of a violation by Hungary of their 

rights to vote under Article 29 of the CRPD.  

     The CRPD Committee found that the State Party had failed to comply with its obligations 

under Articles 12 and 29 of the CRPD.
1699

 In particular, under Article 29 Hungary is 

obligated, but had failed, to ensure that persons with disabilities effectively and fully 

participate in political and public life on an equal basis with others, which includes 

guaranteeing their right to vote, and ensuring that there is no restriction, or exception or 

deprivation in this regard, applied to any group of persons with disabilities.
1700

 Therefore 

Hungary is required to ensure that its voting procedures are accessible, allowing persons with 

disabilities to be assisted in voting.
1701

 In addition, their capacity to vote should not be 

contested, and nobody should be forced to undergo an assessment of voting capacity as a 
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precondition for participating in elections.
1702

 

     This reasoning by the CRPD Committee implies that Hungary only recognises a part of the 

whole concept of legal capacity for persons with disabilities, which is the capacity to acquire 

the rights, not the capacity to act. As a result, Hungarians with disabilities in general and the 

authors of this communication in particular, are only perceived to have the capacity to have 

right to vote, not the capacity to vote. More specifically, the CRPD Committee held that 

Hungary had automatically deprived of their right to vote on the pretext of preserving the 

integrity of the State Party’s political system, and imposed individualised voting capacity 

assessments upon the authors, as a precondition for participating in elections, where the 

authors were under guardianship, thus violating Articles 12 and 29 of the CRPD.
1703

  

     The justification for this view is that, by automatic exclusion of the right to vote of persons 

with disabilities under guardianship, and imposition of individualised voting capacity 

assessments upon them, Hungary does not ensure that persons with disabilities effectively and 

fully participate in political and public life on an equal basis with others, including their right 

to vote, as regards its treaty obligations under the CRPD.
1704

 It further means that in this case 

the incapacity to make a decision has been assimilated with the incapacity to communicate the 

decision, which is in contrast with the understanding of legal capacity in the context of 

disability, where these two types of incapacity are clearly distinguished. In addition, the 

CRPD Committee held that Hungary, pertaining to its treaty obligations under the CRPD, 

does not provide appropriate, accessible and easy-to-understand voting procedures, or allow 

persons with disabilities, upon their request, assistance in voting, or ensure that persons with 

intellectual disabilities cast a valid vote, on an equal basis with others, while guaranteeing 

voting secrecy.
1705

 This means that Hungary has failed to assist persons with disabilities to 

exercise their legal capacity when that assistance is required. 
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     From this judgement, the CRPD Committee stands on a clear view that automatic 

exclusion of the right to vote of persons with disabilities under either partial or total 

guardianship, and imposition of individualised voting capacity assessments upon them are 

legally unacceptable as just discussed. This position, to some extent, is partly different from 

the judgement of European Court of Human Rights in a similar case, Kiss v Hungary, under 

its jurisdiction.
1706

 In Kiss v Hungary, where a person with intellectual disability placed under 

partial guardianship was automatically deprived of the right to vote as defined in Hungarian 

Constitution, the Court held that an absolute and automatic deprivation of any person under 

partial (only partial, the Court did not discuss the situation of those under full guardianship in 

the case) guardianship, irrespective of his or her actual abilities violated Article 3 of Protocol 

No. 1 to the European Convention on Human Rights.
1707

 The CRPD Committee shares this 

similar judgement. However, the Court left open the question of whether individual voting 

capacity assessment currently in place would be acceptable.
1708

 Avoiding this loophole for the 

future application and interpretation of the CRPD, the CRPD Committee affirmed that 

imposition of individualised voting capacity assessments upon persons with persons with 

disabilities under either partial or total guardianship violates Articles 12 and 29 of the CRPD.       

     In relation to the guardianship regime, even though in its general comment on legal 

capacity in this regard the CRPD Committee strongly rejects the guardianship arrangement 

for persons with disabilities,
1709

 it apparently accepts that the guardianship arrangement is 

practiced by States Parties. As a matter of fact, in Bujdosó et all v Hungary the CRPD 

Committee recommended that Hungary adopt legislative measures to ensure that persons with 

disabilities under guardianship or trusteeship can exercise their right to vote and participate in 

public life on an equal basis with others.
1710

 Surprisingly, however, it did not urge Hungary to 

abolish the guardianship system currently imposed upon persons with disabilities in Hungary. 

This might arguably be a pragmatic stance by the CRPD Committee, corresponding to the 
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position under the CRPD that the substituted decision-making model is neither permitted nor 

prohibited – a position that may be considered an inconsistency on the part of the CRPD 

Committee.  

 

8.4.2. Deinstitutionalisation 

At the time of writing, most of the cases concerning the issue of deinstitutionalisation – in 

particular, Communications No. 14/2013, 15/2013, and 16/2013 on the institutionalisation of 

persons with intellectual impairment by Australia, and 17/2013 and 18/2013, on incarceration 

in high security units of persons with intellectual impairments declared unfit to stand trial in 

Australia – have not been examined by the CRPD Committee. Therefore, I will discuss the 

topic on the basis of other material currently available.       

     In H.M. v Sweden,
1711

 the CRPD Committee held that Sweden failed to fulfil its 

obligations under Article 19(b) of the CRPD in rejecting the author’s application for a 

building permit.
1712

 This led to the deprivation of the author’s right of access to hydrotherapy, 

the only option that could support independent living and inclusion in the community,
1713

 

when provisions for independent living are one way of implementing deinstitutionalisation for 

persons with disabilities. This rejection meant that Sweden did not take effective and 

appropriate measures to facilitate full enjoyment of independence by persons with disabilities 

through accessing ‘a range of in-home, residential and other community support services, 

including personal assistance necessary to support living and inclusion in the community, and 

to prevent isolation or segregation from the community’ as per its treaty obligations under the 

CRPD.
1714

 Put plainly, Sweden had by legislation prevented persons with disabilities from 

living independently and might further have perpetuated the institutionalisation of such 

persons; thus in the present case Ms. H.M., without a hydrotherapy pool, eventually had to be 

admitted to a specialised healthcare institution – in other words, institutionalisation – in order 
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to get rehabilitation for her disability.
1715

 

 

8.4.3. Accessibility 

Of the 13 cases examined by the CRPD Committee, all are to some extent related to the issue 

of accessibility. In 5 out of these cases, the CRPD Committee concluded that there had been 

violations of Article 9, in particular, specifically concerning accessibility issues. In this 

section I will discuss 3 cases representing 3 types of disability, these being visual, physical, 

and hearing impairments. The other two cases, which also concern visual and hearing 

impairments, will not be discussed here so as to avoid repetition.  

     In relation to accessibility for persons with visual impairments, a good example is Nyusti 

and Takács v Hungary.
1716

 The following facts of the case will present a better context for 

understanding the CRPD Committee’s judgement. Two persons with severe visual 

impairments used bank services provided by OTP Bank, but they were unable to use the 

automatic teller machines (ATMs) without assistance, as the ATMs did not have audible 

instructions or keyboards marked with Braille.
1717

 They both paid the same annual fees for 

banking services as did other clients.
1718

 Therefore, by being unable to use the ATM services 

at the same level as other clients without visual impairments, they received less service for the 

same fees.
1719

 They submitted their case to the domestic courts at all levels, claiming 300,000 

Hungarian Forint each for indignity caused by the inaccessible bank service.
1720

 Their case 

was rejected. They therefore filed a complaint to the CRPD Committee claiming to be victims 

of a violation by Hungary of their rights to non-discrimination, accessibility and legal 

capacity under Articles 5, 9 and 12, respectively, of the CRPD.
   1721

 

     The Committee held Hungary liable for failing to fulfil its treaty obligations under Article 
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9, paragraph 2(b) of the CRPD in respect to the issue of accessibility, among other issues.
1722

 

Even though Hungary had gradually installed general accessibility features for all ATMs and 

other banking services, which could be used by all persons with disabilities, and had revised 

its legislation on accessibility applicable to all financial institutions,
1723

 the CRPD Committee 

held that these measures did not ultimately ensure accessibility to the ATMs for these two 

complainants.
1724

 Because this is an issue of reasonable accommodation for individuals with 

disabilities and these measures undertaken by Hungary were meant to ensure group-related 

accessibility, they could not be used to assist the complainants in this particular case.
1725

 At 

the same time, normative obligations under the CRPD require Hungary to ensure that private 

entities offering facilities and services open to the public shall take into consideration all 

aspects of accessibility for persons with disabilities.
1726

 Hungary failed to do so. Therefore, 

the CRPD Committee held that a violation of the complainants’ right to live in a barrier-free 

society had taken place.  

     With regard to accessibility for persons with physical impairments, X. v Argentina,
1727

 is 

discussed here as an example. The following facts of the case will offer a background for a 

better understanding of the CRPD Committee’s judgement. Mr X. was sentenced by the 

Federal Criminal Court of Argentina to life imprisonment for torture and murder committed 

as a police officer during the Argentinian dictatorship of 1976–1983.
1728

 While waiting for 

trial, and then serving his sentence, Mr X had intellectual, visual and physical impairments. 

His disabilities were so severe that he could not attend to his most basic daily hygiene needs. 

In prison, due to the inadequacy of infrastructure for persons with his disabilities, and the 

poor conditions of detention, he was unable to use the bathroom and toilet without assistance 

because of the steps leading to, and the small size, of the bathroom and toilet.
1729

 He could not 
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access the courtyard on the ground floor either, because he had been assigned to a cell located 

on the first floor where there was no lift.
1730

 In addition, there was a lack of timely 

rehabilitation treatment for his disabilities in prison. He applied for house arrest, but his 

application was rejected by the criminal courts at all levels. He therefore lodged a complaint 

to the CRPD Committee claiming that his rights to accessibility, life, justice, liberty, freedom 

from cruel inhuman or degrading treatment, personal integrity, health and rehabilitation, 

defined under Articles 9, 10, 13, 14, 15, 17, 25, and 26 of the CRPD, respectively, had been 

violated by Argentina.  

     The CRPD Committee held Argentina liable for not fulfilling its obligations under Article 

9, paragraphs 1 (a) and (b) regarding the issue of accessibility, among other issues.
1731

 

Specifically, the Committee considered that Argentina did not reasonably accommodate Mr X 

in using the bathroom, toilet, or recreation yard, independently, hence that these were 

violations of his right to accessibility.
1732

 At this time Argentina was under a treaty obligation 

to ensure accessibility in prison for all persons with disabilities who are deprived of their 

liberty.
1733

 Accordingly, Argentina was required take all relevant measures, including the 

identification and removal of obstacles and barriers to facilities and services in its prisons, so 

that prisoners with disabilities can live independently and participate fully in all aspects of 

daily life in their place of detention.
1734

 The CRPD Committee thus held that a violation of 

Mr. X’s right to accessibility by Argentine had occurred. 

     In terms of accessibility for persons with hearing impairments, Beasley v Australia
1735

 is 

relevant here. The facts of the case will put the reader in a better position to understand the 

CRPD Committee’s judgement. Ms Beasley is a person with a hearing impairment and 

requires sign language interpretation for formal communications in order to communicate 
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with others.
1736

 She was summoned to serve as a juror in a criminal court for a three-week 

period.
1737

 However, she was then deemed unsuitable and incapable of effectively serving as a 

juror after she informed the Sheriff that she was deaf and required sign language 

interpretation.
1738

 She claimed that there was no effective domestic judicial or administrative 

remedy made available to her.
1739

 She therefore lodged a complaint to the CRPD Committee 

claiming that Australia had violated her rights to accessibility, legal capacity, access to 

justice, access to information, and performance of public duties under Articles 9, 12, 13, 21 

and 29, respectively, of the CRPD. 

      The CRPD Committee held Australia liable for failing to fulfil its obligations under 

Article 9(1) in respect to the issue of accessibility, among other issues.
1740

 Specifically, it 

found that Australia’s failure to provide sign language interpretation to enable Ms Beasley to 

perform her public duty as a juror was a violation of her right to accessibility,
1741

 because this 

prevented her from performing her public duty on an equal basis with others.
1742

 In addition, 

the CRPD Committee explained that the performance of a public service is considered an 

‘important aspect of civic life within the meaning of Article 9(1), as it constitutes a 

manifestation of active citizenship’,
1743

 while Australia automatically refused this form of 

expression of active citizenship for persons with hearing impairments. Under Article 9, 

Australia has an obligation to take appropriate measures to enable persons with disabilities to 

participate fully in all aspects of life,
1744

 while in this case Australia failed to undertake such 

measures. 

     The CRPD Committee further explained that accessibility in this case meant reasonable 

accommodation to Ms. Beasley, including the provision of the sign language 
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interpretation.
1745

 Australia had failed to take the necessary steps to provide this reasonable 

accommodation to enable her to participate in the jury service on an equal basis with 

others.
1746

 Furthermore, Australia could not demonstrate that the provision of sign language 

interpretation would constitute a disproportionate or undue burden upon it.
1747

 Hence 

adjustments such as a sign language interpreter to enable Ms. Beasley to participate in the jury 

service should have been provided.
1748

 Therefore the CRPD Committee held that a violation 

of her right to accessibility by Australia could be established. 

     There exists a drastic difference between the views of the CRPD Committee and the 

judgement of Australian domestic courts regarding this matter. A similar case Lyons v 

Queensland, where a person with a severe hearing impairment and using sign language as a 

means of communications was summoned to serve as a juror, however, was then deemed 

incapable of effectively performing the functions of a juror by a Deputy Registrar in 

Queensland,
1749

 is a good illustration of this difference. After the views of the CRPD 

Committee in Beasley v Australia on 25 April 2016, the High Court of Australia in Lyons v 

Queensland held on 5 October 2016 that the Deputy Registrar's decision excluding Ms Lyons 

from a jury panel did not constitute unlawful discrimination against her under Queensland 

law.
1750

 The High Court reasons that the exclusion was not made on the ground of her 

disability, instead it was made on the ground that there was no provision to administer an oath 

for an interpreter assisting a juror under the current law with regard to affirmation of Auslan 

knowledge, true and correct interpretation, no participation in the jury’s deliberations, and no 

disclosure of information on those deliberations except as allowed or required by law.
1751

 In 

addition, according to Queensland law, while the jury was kept together, an Auslan interpreter 

was not permitted to assist the juror with disability.
1752

 Without an interpreter, Ms Lyons 

could not communicate, which led to the conclusion that she was incapable of effectively 
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performing the functions of a juror, and as a result ineligible for jury service then unqualified 

to serve as a juror.
1753

 Therefore, her exclusion from the jury service panel was legal and the 

case was dismissed.
1754

 

     From this difference, for those supporting a narrow understanding of this High Court’s 

decision, the argument on discrimination on the ground of disability for this case is out of 

discussion, and the views of the CRPD Committee regarding this matter is no more than a 

recommendation for Australia. However, I would argue for a more win-win interpretation that 

this High Court’s decision would pave the way for a domestic legal reform which might lead 

to adoption of a piece of legislation prescribing administration of an oath to Auslan 

interpreters assisting jurors with hearing impairments and his/her assistance to a juror with 

disability when the jury is kept together. By doing so, Australia is observing its treaty 

obligations under the CRPD in good faith in order to create a more inclusive society for 

persons with disabilities. 

     The important point about these judgements by the CRPD Committee is that the issue of 

accessibility in individual communications should be read as an issue of reasonable 

accommodation for each individual with disabilities, rather than group-related issue. This is 

because the facts and specific context of each individual communication relate only to that 

individual (or particular group of individuals). That is why, in all judgements, the CRPD 

Committee has stressed the importance of reasonable accommodation and required States 

Parties concerned to meet the requirement on accessibility as reasonable accommodation. In 

addition, the judgements support the CRPD Committee’s explanation in its general comment 

on accessibility, to the effect that accessibility is a precondition for persons with disabilities to 

exercise their human rights. Only by ensuring accessibility and then creating an inclusive and 

barrier-free society for persons with disabilities can States Parties fulfil their treaty obligations 

on accessibility under the CRPD.  
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8.5. Concluding Remarks 

The discussion of this chapter has gone through the work of the CRPD Committee with 

regard to the individual complaint procedure, from its explanation on the theoretical 

framework to its judgements regarding normative norms. It has shown that the CRPD 

Committee implicitly and explicitly reflects the conceptual understanding of the concepts of 

disability, equality and discrimination in its work. In addition, the discussion has indicated 

that the CRPD Committee, when ascertaining the violation of a right under the CRPD, has not 

encountered any difficulty in determining when violations have taken place by going through 

the facts of the communications and then invoking States Parties’ normative obligations. 

     For each individual communication, the CRPD Committee is obliged to render their views 

in two parts: one specifically directed at the authors of the case and the other directed at the 

States Parties, to prevent them repeating their violations. With regard to the first part, the 

impact of the work of the CRPD Committee seems to be limited to each individual 

communication, as its view is rendered on a very case-specific basic. On the face of it, it 

seems to promote individual justice only for the authors of each communication. Individual 

justice is satisfactory when it is admissible and the CRPD Committee has had the opportunity 

to examine the merits of the communications. In such a case, the authors of the 

communication will have their human rights restored and will be compensated for any 

emotional and financial losses. This result is similar to the individual remedies in the 

individual complaint model under municipal law in the civil proceeding after a liability 

judgment or a settlement following an individual complaint of discrimination as discussed. It 

might have an inbuilt deterrent element to the violator as a State Party to the CRPD mainly in 

an intangible way that the State Party’s reputation with the international community will not 

look good as it leaves such a thing happened under its jurisdiction. This name-and-shame 

practice would help to improve the human rights record of the States Parties concerned. 

     In relation to the second part, in a broad perspective, the impact of the work of the CRPD 

Committee in States Parties when required to change their practices and legislation is 
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undeniable. For example, in Nyusti and Takács v Hungary, although the author might not 

have received the compensation specifically requested, Hungary has required banks to install 

accessible features for ATM machines to make them accessible for all persons with 

disabilities, and reviewed all the legislation on accessibility for persons with disabilities.
1755

 

Following Bujdosó et all v Hungary, Hungary repealed the legislation that automatically 

deprived the right to vote of persons with disabilities under guardianship.
1756

 This impact of 

the CRPD Committee’s work can be compared to that of the injunctive form of remedy under 

the individual complaint model under municipal law in the civil proceeding. However, the 

CRPD Committee like other human rights treaty committees have no power to impose the 

punitive form of remedies, which is different from national courts. But as discussed, the main 

purpose of the CRPD Committee’s work on the individual complaint procedure is to align 

with the victims of a human rights violation, require States Parties restore to their rightful 

status as much as possible in which they would have been without the unlawful violation, and 

make recommendations of preventing the future similar violation, not to punish and 

impossible to punish the violators. 

     In virtue of this impact, I conclude that the work of the CRPD Committee in relation to the 

individual communication procedure does protect the particular individuals with disabilities 

involved, as well as contributing to advancing the human rights of persons with disabilities in 

general. 
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CHAPTER IX: CONCLUSION 

 

I began this thesis by posing the central research question of whether the CRPD has been able 

to advance the human rights of persons with disabilities, and after discussion and analysis 

over seven substantive chapters it is now time to draw conclusions. In this final chapter I 

reflect on my research findings, and discuss the relationship between previous research and 

mine, and the implications of my findings. I also point out some limitations of the thesis, and 

suggest some directions for future research, together with recommendations for policy and 

action. 

 

9.1. Reflection on Research Findings 

My findings have focused on the theoretical, normative, and institutional aspects, as well as 

on the actual implementation, of the CRPD – issues which are not usually discussed in an 

integrated way in the literature. I have covered these issues by asking eight research sub-

questions which have allowed me to identify the unique strengths of the CRPD and, 

specifically, to conclude that the CRPD is conceptually, normatively, institutionally, and from 

the viewpoint of implementation, an advance in the way the human rights of persons with 

disabilities are protected and promoted. 

     Firstly, I have found that the CRPD is conceptually an advance over other UN human 

rights treaties for protecting the human rights of persons with disabilities. This is because the 

CRPD has made the radical move of conceptualising disability as the result of personal 

impairment, social attitudes and structural factors. This has meant adopting a pragmatic 

approach by selecting the most reasonable aspects of all existing understandings of disability, 

and hence avoiding the theoretical quagmires of other models of disability. It urges that legal 

development should be open to the application of a combination of all four models, or a 

selective application of more than one. In the case of the CRPD this selection reflects the 

theoretical discussion on disability in Chapter II, suggesting that the model of disability that 
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would most benefit persons with disabilities is one that is workable in practice and is able to 

balance the needs of persons with disabilities with the availability of social resources.     

     Furthermore, the CRPD has departed from the usual concept of equality as the same 

treatment for everyone. Instead it has been shown under the CRPD that all forms of equality 

can concurrently and harmoniously work together. The concept of equality of opportunity 

under the CRPD appeals to respecting and accommodating the differences of persons with 

disabilities; that is, respecting the choices of those with disabilities who can compete equally 

with others, and accommodating those who require assistance to realise their choices. It calls 

for appropriate treatment, including equal, special or preferential treatment, for persons with 

disabilities, on a case by case basis. At the same time, it presents equality as difference as the 

preferred choice, since equality as difference recognises and accommodates the differences of 

persons with disabilities by eliminating all physical and structural barriers against them.  

     The CRPD has shown determination to end disability discrimination by urging its States 

Parties to take effective and appropriate measures to combat all types of discrimination, 

including taking legislative, executive and practical measures, as well as using affirmative 

action, for dealing with discrimination on the grounds of disability. This is because it 

represents the view that, given that a disability is an immutable characteristic of a person – 

something that is unchangeable and beyond the person’s control – discrimination on the 

grounds of disability is morally unacceptable in all circumstances. In this way the CRPD has 

demonstrated that it does conceptually protect the human rights of persons with disabilities. 

     Secondly, I have determined that the CRPD normatively protects the human rights of 

persons with disabilities. Thus it has extended conventional human rights to cover the unique 

situation of persons with disabilities in relation to, inter alia, legal capacity, 

deinstitutionalisation, freedom from forced medical treatment, and accessibility. The CRPD 

has adopted the strongly pragmatic position of neither prohibiting nor permitting the 

application of the substituted decision-making model, and forced medical treatment, in order 

to accommodate the best interests of those in need of assistance. In addition, it has promoted 
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the transformation of its legal concepts and normative rules into domestic legislation which 

ensures that persons with disabilities have the ability to exercise their legal capacity and be 

protected from institutionalisation and involuntary medical treatment. It has defined 

accessibility as a precondition for realising the human rights of persons with disabilities while 

at the same time making this an essential step to achieving social inclusion for them. It is 

therefore evident that the CRPD normatively advances the human rights of persons with 

disabilities. 

     Thirdly, the CRPD is institutionally different from other human rights treaties in the way it 

protects the human rights of persons with disabilities. This is because it has set up a 

monitoring mechanism, which is also unique to the context of disability, to oversee its 

implementation. Specifically, the functional aspects of the CRPD are particularly suited to 

this task because of its committee structure. The CRPD monitoring mechanism with the 

participation of the CRPD Committee is dominated by experts with disabilities as its 

members, and DPOs and NHRIs work closely with the CRPD Committee. These features 

have made the CRPD distinctive from other human right treaties. This participation is an 

effective tool for monitoring the implementation of the CRPD because, by involving persons 

with disabilities in all processes at all levels, it indicates that society recognises persons with 

disabilities as actively responsible for themselves, and able to take control of their own lives 

through designing and implementing legislation and policies affecting their lives. This 

involvement also serves as a process of collective and individual empowerment for persons 

with disabilities. 

     The CRPD Committee has performed well in its role in supervising the implementation of 

the CRPD by States Parties. When investigating the work of the Committee, it is evident that 

its efforts have thrived in some areas. In considering State reports, the CRPD Committee has 

been very successful in creating amicable dialogues with States Parties – an indispensable 

factor for cooperation from States Parties in implementing a human rights treaty, and for 

ensuring the proper implementation of the CRPD by States Parties – through its responses to 
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state reports and in its explanations of the important issues of legal capacity and accessibility. 

It has also made use of available opportunities to express its concerns on state practices 

deemed harmful and detrimental, such as forced medical treatment.  

     In considering individual communications, the CRPD Committee has not encountered any 

difficulty in determining which violations have taken place by going through the facts of the 

communications, and then invoking the States Parties’ normative obligations in holding them 

liable for not fulfilling their treaty obligations. 

     However, its work has not been problem-free. With regard to state reports, there is a gap 

between their assessment and their implementation by States Parties, because each side does 

things in its own way. States Parties implement the CRPD in the way that they assume is 

right, while the Committee sends States Parties concluding observations that it takes to be 

correct. In addition, there is little follow-up on these concluding observations from States 

Parties. In terms of the individual communication procedure, the CRPD Committee’s 

judgements are very case-specific and seem to promote only individual justice for the authors 

of each communication. However, overall, the CRPD Committee has been trying its best to 

ensure that the human rights of persons with disabilities in general are properly implemented 

by States Parties.  

     Lastly, all of the above theoretical, normative and institutional considerations are relevant 

to investigating the actual implementation of the CRPD in order to judge whether it is an 

effective tool for protecting the human rights of persons with disabilities. This 

implementation is discussed in this thesis by examining State reports and investigating the 

CRPD Committee’s judgements on individual communications. The investigation of state 

reports shows that States Parties are implementing the CRPD properly and in good faith. 

Despite varying levels of social, economic and political development, most States Parties 

have some form of law to deal with issues of disability, ensuring equality, and tackling 

discrimination against persons with disabilities. In addition, States Parties have been working 

hard to ensure that persons with disabilities have the opportunity to exercise their legal 
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capacity, and are protected from institutionalisation and involuntary medical treatment. At the 

same time, States Parties have implemented accessibility to ensure a barrier-free society for 

persons with disabilities to exercise their human rights. Hence accessibility is one of the most 

implemented issues, with States Parties devoting a large proportion of their reports to 

discussing the implementation. This means that States Parties are transforming the CRPD’s 

principles and provisions into their domestic legislation and realising the human rights of 

persons with disabilities.  

     For the most part, States Parties work closely with the CRPD Committee on all these 

issues. In particular, States Parties and the CRPD Committee agree on accessibility issues. In 

this regard, both share the understanding that the elimination of physical barriers is a 

precondition for ensuring equality in practice, and a way of applying equality as difference for 

persons with disabilities.      

     However, there are gaps in the implementation activity of the States Parties. For example, 

they do not always follow a specific understanding of the concepts of disability, equality and 

discrimination, nor do they take a standard approach in realising the rights to legal capacity, 

deinstitutionalisation, freedom from involuntary medical treatment and accessibility. The 

implementation of these concepts and rights very much depends upon the national legal 

framework and good intentions of the States Parties. Indeed, their national legal frameworks 

on disability may have been enacted well before they became States Parties to the CRPD. 

Their good intentions have prevailed in some cases, like implementing accessibility, while 

they can be questioned when it comes to implementing legal capacity and the very sensitive 

issue of forced medical treatment. Yet, overall, the actual implementation of the CRPD has 

been successful in promoting the human rights of persons with disabilities.          

     The answer to the central research question of this thesis, based on the synthesis of my 

research findings on the research sub-questions, is therefore that the CRPD does, with regard 

to the many aspects of the issues I have discussed, constitute an advance in the protection of 

the human rights of persons with disabilities.  
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9.2. Relationship to Previous Research 

The findings of my research on different topics of discussion are broadly in line with previous 

research in the discipline. For example, in terms of the concept of disability, my research 

shares some aspects with a pluralist approach, which is a combination of the medical and 

social models of disability,
1757

 suggesting that disability is caused both by personal 

impairment and social exclusion and discrimination.
1758

 My research is also consistent with 

the view that the CRPD is a hybrid convention to protect the human rights of persons with 

disabilities.
1759

 It also fortifies the claim that in relation to legal capacity, the CRPD has 

neither permitted nor prohibited the substituted decision-making regime.
1760

 

     However, my research in several areas differs to some extent from previous research. 

Firstly, its findings run counter to the conventional view that the social model of disability is 

the preferred model for addressing the needs of persons with disabilities, as Mike Oliver 

claims.
1761

 My view is that this social model embraces a rigid view of how disability is 

created and ignores all other factors, while my findings are that a combination of selected 

aspects of all four models of disability is better. My findings are also, to some extent, at odds 

with research that claims that the CRPD has adopted the social model of disability,
1762

 since I 

have argued that the CRPD has only partly adopted this model, and that it has also only partly 

adopted the medical model. Finally, I have pointed out that the CRPD has adopted a strongly 

pragmatic and tactical stance on the issues of legal capacity and forced medical treatment, by 

neither permitting nor prohibiting them. This goes against previous research which has taken 

the view that the CRPD prohibits the application of involuntary medical treatment,
1763

 or 

leaves it open, without any regulation.
1764
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9.3. Research Implications 

All of these different findings have significant implications for research fields concerned with 

the theoretical, normative, and institutional aspects of the CRPD and its implementation.   

     In terms of a theoretical framework, my research offers a better framework than other 

research approaches, because it is not rigid, and its flexibility makes it easier not only for 

scholars in the field to do research and formulate their arguments, but also for States Parties to 

the CRPD to implement findings. 

     Specifically, my research findings offer a different way of looking at the medical model of 

disability. For the most part, the medical model is utterly indefensible because it has so many 

times been found to perpetuate the disadvantaged circumstances of persons with disabilities, 

depriving them of their human rights, and ultimately being responsible for their systematic 

social exclusion. However, I have presented some considerations suggesting that the medical 

model is not completely detrimental and cannot be ruled out completely as a means of dealing 

with the issue of disability. I have argued that the main concern is how this model is 

conceived and then utilised with a view to advancing the human rights of persons with 

disabilities. My aim has not been to justify the medical model as a whole, and particularly not 

when it encourages segregated education, forced medical intervention, and welfare benefits in 

place of gainful employment, to name but a few of its negative consequences, but rather to 

indicate some indispensable aspects of this model in dealing the disability issues. My 

argument is based on the fact that the CRPD, with its progressive outlook, implicitly 

recognises that the medical model offers some measures that are valid options in advancing 

the human rights of persons with disabilities. That is, the CRPD sees rehabilitation, a classic 

measure undertaken under the medical model, as the right rather than just another medical 

intervention by health professionals, for persons with disabilities. In addition, it does not 

prohibit the application of the substituted decision-making model for certain persons with 

disabilities, such as those in a coma, or forced medical treatment for persons with severe 
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intellectual impairments when safeguard measures are in place. Thus to speak of the medical 

model of disability as though this referred to the old conception of it is a little misleading. Its 

undeniable positive aspects should be paid adequate attention. 

     In addition, my research raises a theoretical question about an issue so far ignored by 

previous disability discourse, on the understanding of the concept of equality in the context of 

disability – a question relevant to deciding which conception of equality is best suited for 

dealing with the issue of disability. In the absence of adequate scholarly discussion of the 

notion of equality in the disability discourse, I have studied feminist writings for references. 

In feminist discourse the debate on equality is about how differences between men and 

women ought to be treated by law. More specifically, it is about different levels of equality, 

from equality as same treatment, to special treatment, to different treatment, and about which 

one of these concepts best deals with gender equality and the promotion of legal equality for 

women.
1765

 Specifically, there are three stages of feminist legal theory, which use various 

concepts of equality, these being the initial stage of the 1970s, with its emphasis on same 

treatment, then the difference stage of the 1980s, with its emphasis on special treatment, then 

the diversity stage of 1990s and the abandonment of the dichotomy of same and different 

treatments.
1766

 It is obvious from the feminist debate that each concept of equality is at each 

stage either completely endorsed or rejected by respective scholars. For example, scholars of 

the initial stage only endorsed same treatment between men and women, while those of a later 

stage only endorsed special treatment.  

     In contrast with these rigid approaches of the initial and difference stages, and in favour of 

a more diverse approach of the diversity stage, I suggest that in the context of legal writing on 

disability legislation, it is best to take the view that equality is not incompatible with the 

recognition and accommodation of differences of persons with disabilities. This means that 

both equality as sameness and equality as difference are concurrently applicable in the context 

of disability. The justification for my view is that, as the CRPD has demonstrated, all forms of 
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equality can concurrently and harmoniously work together. Under the concept of equality as 

sameness, under the CRPD, equal, special and preferential treatment are all designed to treat 

persons with disabilities according to their different needs arising from different kinds of 

disability. For example, equality as sameness in the form of preferential treatment under the 

CRPD can take various forms, one of these being quotas in employment.
1767

       

     So while the CRPD supports the concept of equality as sameness, it also endorses the 

concept of equality as difference, since it recognises and accommodates those differences. 

Equality as difference under the CRPD acknowledges the differences of persons with 

disabilities and considers these differences an integral part of human diversity. It also 

recognises different types of difference among persons with disabilities. More importantly, it 

stresses that the differences of persons with disabilities should not be brought in to compare 

them with the ability of able-bodied persons, but instead, these differences should be 

accommodated physically and structurally. Physically, this means the elimination of all 

physical barriers creating inaccessible built environments. Thus it requires physically 

accommodating the difference of persons with disabilities by making built environments 

accessible to them, or ensuring that communicative devices in accessible and usable formats 

are available to them. Structurally, it means the elimination of oppression and discrimination 

against persons with disabilities. For example, the CRPD requires its States Parties to 

‘modify, or abolish existing laws, regulations, customs and practices that constitute 

discrimination against persons with disabilities’, and to prohibit discrimination on the ground 

of disability. The entire text of the CRPD is about the accommodation of the differences of 

persons with disabilities in exercising their human rights. My research therefore justifies the 

claim that both equality as sameness and equality as difference are applicable in the context of 

disability, with equality as difference as a more preferred choice because it recognises and 

accommodates the differences of persons with disabilities. 

     Normatively, my research has synthesised a selection of the most critical topics and issues 

for persons with disabilities dealt with under the CRPD. It has done this collectively, rather 
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than discussing these topics separately, ranging from the hybrid convention to the issues of 

legal capacity, deinstitutionalisation, freedom from forced medical treatment, and 

accessibility. In particular, my synthesis offers a detailed analysis of how the CRPD has 

adopted a pragmatic position on the issues regarding legal capacity and forced medical 

treatment. Specifically, it does not explicitly endorse or reject the application of the 

substituted decision-making model, or forced medical treatment, upon persons with 

disabilities. It leaves the matter open for the stakeholders to interpret, requiring only that the 

interpretation is in line with the CRPD’s purpose and objectives. The finding of this moderate 

and compromise position of the CRPD will hopefully bring to an end the dichotomy of either 

endorsing or rejecting these controversial responses to these selected issues for future 

research. 

     Institutionally, my research offers an analysis of the CRPD Committee, discussing in detail 

what makes the Committee unique. This uniqueness consists partly in the fact that the 

Committee has a majority of experts with disabilities as its members, and works in 

consultation with DPOs and NHRIs. My analysis goes beyond any previous literature in its 

discussion of the CRPD Committee, while also laying the basis for future research. 

     Importantly, my research offers a comprehensive investigation of the actual 

implementation of the CRPD, filling an important gap, since there has been no previous 

comprehensive study on state reports, and no scholarly discussion at all of the individual 

communications of the CRPD Optional Protocol. It can therefore serve as a source of 

information for determining whether and how the CRPD has been contributing to improving 

the lives of persons with disabilities. Specifically, it offers, for the first time, a detailed 

discussion of the state reports, giving an overall picture of how the CRPD is being 

implemented by States Parties. In addition, it offers for the first time a detailed discussion and 

an analysis of the judgements of the CRPD Committee on individual communications. 

Without analysing each individual communication, it provides an overall view of how the 

CRPD Committee is working to protect particular individuals with disabilities. 
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     Finally, my research differs from previous research that clearly separates the study of 

normative rules and the institutional aspects of human rights treaties. My thesis combines 

those research areas. It provides an analysis of the normative provisions under the CRPD 

offering a normative understanding of the rights of persons with disabilities, and also analyses 

the institutional regulations on the roles and functions of the CRPD Committee. Combined 

with the theoretical discussion, these analyses of both normative and institutional norms gives 

the reader both a comprehensive overview and a detailed analysis of the CRPD and CRPD 

Committee, thereby diversifying available knowledge of human rights treaties, and human 

rights treaty committees, though with particular reference to the CRPD and CRPD 

Committee. 

  

9.4. Research Limitations 

As with any research, mine cannot escape certain limitations. I should stress that my study has 

been primarily concerned with the most central topics and issues concerning persons with 

disabilities, discussing the understanding and implementation of the concepts of disability, 

equality and discrimination, and the rights to legal capacity, deinstitutionalisation, freedom 

from involuntary medical treatment, and accessibility. Thus the thesis does not offer an 

analysis on every single article of the CRPD, nor does it offer a comprehensive analysis of all 

topics and issues covered by the CRPD. 

     In addition, at this early stage of the implementation of the CRPD, my thesis focuses on 

specific issues, examining the implementation of the CRPD with regard to the most urgent 

and pressing matters regarding that implementation. With a hundred state reports of about 70 

to 100 pages each covering the implementation of 33 articles under the CRPD submitted to 

the Committee, my thesis was simply unable to cover all the topics.  

     As there have not been many individual communications considered by the CRPD 

Committee, the materials for my analysis of individual communications were limited. I could 

therefore only discuss the topics from the materials on individual communication currently 
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available to me, and my findings were confined to these materials.    

     Next, although this research offers an overall view on how the CRPD is being 

implemented, my source of information has primarily been the State reports. I have therefore 

had to approach my analysis, primarily of these reports, in a critical frame of mind, as the 

information from state reports is not necessarily objective and is reported at the discretion of 

persons in power. Consequently, it could be argued that the information does not reflect the 

on-site implementation of the CRPD. 

     Finally, the CRPD, with only 8 years of implementation, as compared with the much 

longer histories of many other UN human rights treaties – for example the ICCPR of 40 years 

standing, or CRC of 26 years
1768

 – is very new. Hence this research in many respects only 

reflects short-term implementation. The evaluation of this short-term implementation can 

nevertheless serve as a foundation for future evaluations over the longer term implementation 

of the CRPD. 

  

9.5. Recommendations 

These limitations do not however prevent me from suggesting some directions and 

recommendations for future research, policy and action regarding the state reports, individual 

communications, particular rights articles, and the CRPD Committee’s general comments and 

follow-up of its concluding observations.  

     Future research should particularly focus on state reports, in order to investigate how the 

CRPD is actually being implemented, thus evaluating its effectiveness over the longer term, 

as my research has only investigated the initial state reports, reflecting a very short-term 

implementation period. More specifically, the investigation of issues such as access to justice, 

deprivation of liberty, respect for privacy, and family matters should not be neglected. These 

are significant issues, but tend to be considered secondary in comparison to other matters such 

as healthcare, education, and employment, in addressing disability issues. This can be done 

specifically through examining state reports, because there will in due course be numerous 
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periodic state reports with more detail on the implementation of the CRPD, on a wider range 

of themes, submitted to the CRPD Committee. Such investigations will provide a broader 

basis for evaluating the effectiveness of the CRPD and the work of the CRPD Committee. 

The same holds true of research on the individual complaint procedure, because this will in 

due course provide a wider range of materials in the form of individual communications for 

examining how effectively the CRPD Committee protects persons with disabilities.  

     More research could also be focused on the particular rights of persons with disabilities in 

order to bring out the differences between the implementation of those rights through the 

CRPD and through other human rights treaties which take persons with disabilities into 

consideration. This comparative research is needed to draw up performance indicators for the 

CRPD Committee as compared with other human rights treaty committees, so as to explore, 

in particular, whether the distinctive features of the CRPD Committee, as discussed, make a 

significant difference in protecting the human rights of persons with disabilities over the 

longer term of implementation. 

     A suggestion for future policy is that the CRPD Committee should draw more general 

comments on theoretical issues on disability and discrimination in order to help States Parties 

to gain a clearer understanding of these concepts, which serves as a starting point and basis 

for any legislation and policy interventions in implementing the CRPD. More general 

comments on other critical issues such as the right to life, liberty, personal security and 

employment would also be welcome. More importantly, when issuing general comments and 

providing interpretations of provisions of the CRPD, the CRPD Committee should formulate 

them in such a way that the least developed countries can follow them, to enhance the 

realisation of human rights of persons with disabilities in those countries. 

     A suggestion for future action by the CRPD Committee is that it should do more to follow 

up with States Parties on the implementation of its concluding observations in response to 

state reports. 
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9.6. Final Words 

My discussion and conclusions have been largely positive, arguing that the fact of the matter 

is that the CRPD is being widely implemented by States Parties. This is an important finding. 

The implementation of the CRPD has been a massive step forward in raising awareness on 

disability, and has led to the entrenchment of many good practices, such as the application of 

the supported decision-making model, the recognition and promotion of the legal capacity of 

persons with disabilities, and the creation of an accessible built environment, while supporting 

the abolition of harmful practices such as forced medical treatment and the institutionalisation 

of persons with disabilities – practices which it now appears may eventually be completely 

eliminated.  

     However, the CRPD is not a panacea for curing all problems facing persons with 

disabilities. It is only a common standard for all States Parties, with their different levels of 

social, economic and political development, to observe. In addition, it is just a further legal 

tool to protect the human rights of persons with disabilities. Therefore, the CRPD cannot be 

expected to solve all the problems and overturn overnight all the disadvantages facing persons 

with disabilities. Yet with proper implementation, and with all concerned parties committed to 

the implementation and monitoring process, including DPOs and persons with disabilities 

themselves, the CRPD will certainly contribute substantially to protecting the human rights of 

persons with disabilities. My thesis is an initial study that will hopefully lead to more research 

in this area.  
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Appendix II: List of Interviewees – Members of the CRPD Committee 

 

Updated on 10 January 2014 before my empirical research 

Source: The Office of the United Nations High Commissioner for Human Rights of the United 

Nations at http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Membership.aspx 

 

# Name 

 

Nationality Term expires 

1.  Mr. Mohammed AL-TARAWNEH Jordan 31Dec2016 

2.  Mr. Martin Mwesigwa BABU Uganda 31Dec2016 

3.  Mr. Munthian BUNTAN Thailand 31Dec2016 

4.  Ms. Maria Soledad CISTERAS REYES  

(Chairperson of the CRPD Committee)  

Chile 31Dec2016 

5.  Ms. Theresia DEGENER (Rapporteur of 

the CRPD Committee)  

Germany 31Dec2014 

6.  Mr. Hyung Shik KIM  South Korea 31Dec2014 

7.  Mr. Lofti Ben LALLAHOM  Tunisia 31Dec2014 

8.  Mr. Stig LANGVAD  Denmark 31Dec2014 

9.   Mr. Lászó Gábor László  Hungary 31Dec2016 

10.  Ms. Edah Wangechi MAINA                          

(Vice Chairperson of the CRPD 

Committee) 

Kenya 31Dec2014 

11.  Mr. Ronald MC CALLUM  Australia 31Dec2014 

12.  Ms. Diane MULLIGAN UK 31Dec2016 

13.  Ms. Safak PAVEY Turkey 31Dec2016 

14.  Ms. Ana PELAEZ NARVAEZ  Spain 31Dec2016 

15.  Ms. Silvia Judith QUAN-CHANG  Guatemala 31Dec2016 

16.  Mr. Carlos RIOS ESPINOSA  Mexico 31Dec2014 

17.  Mr. Damjan TATIC  Serbia 31Dec2014 

18.  Mr. Germán Xavier TORRES CORREA Ecuador 31Dec2014 

 

 

  

http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Membership.aspx
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/MohammedAL-TARAWNEH.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/MariaSoledadCISTERNAS-REYES.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/MariaSoledadCISTERNAS-REYES.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/TheresiaDEGENER.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/TheresiaDEGENER.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/HyungShikKIM.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/LotfiBenLALLAHOM.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/StigLANGVAD.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/GaborGOMBOS.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/EdahWangechiMAINA.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/EdahWangechiMAINA.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/EdahWangechiMAINA.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/RonaldCliveMCCALLUM.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/AnaPELAEZ-NARVAEZ.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/SilviaJudithQUAN-CHANG.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/CarlosRiosESPINOSA.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/DamjanTATIC.doc
http://www2.ohchr.org/SPdocs/CRPD/CVMembers/XavierGermanTORRES-CORREA.doc
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Appendix III: The Participant Information and Consent Form  

(For the interviews) 

 

Macquarie Law School 

Faculty of Arts 

MACQUARIE UNIVERSITY   NSW   2109 

Phone: +61 (0)2 9850 7062 

 Fax:  +61 (0)2 9850 7686 

 Email: archana.parashar@mq.edu.au  

 

Chief Investigator’s / Supervisor’s Name:  Archana Parashar 

Chief Investigator’s / Supervisor’s Title:    Associate Professor 

Participant Information and Consent Form 

Name of Project:  Does the Convention on the Rights of Persons with Disabilities 

         Advance the Cause of Protection of Human Rights of Persons with Disabilities? 

You are invited to participate in an empirical study, forming a part of the thesis which is to examine 

how far the CRPD has safeguarded the human rights of persons with disabilities (PWDs) especially to 

ensure equality for, and tackle discrimination, against them, after five years of entering into force. This 

empirical study aims to collect data which will inform the thesis. Specifically, the study on practical 

aspects of the work the CRPD Committee will be conducted to ascertain the extent to which the CRPD 

Committee’s procedural mechanisms have been put to work in order to uphold its substantive 

principles and norms. This empirical study together with the theoretical research to ascertain the 

ideological and theoretical options for conceptualising and formulating the human rights of PWDs 

under the CRPD, and normative comparative research to understand how CRPD proposes to safeguard 

the right to equality and non-discrimination as defined by itself in comparison with those of other 

human rights treaties and some municipal laws is expected to provide a complete answer to the thesis 

question.  

mailto:archana.parashar@mq.edu.au
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The study is being conducted by DUONG THI THU HUONG, PhD Candidate of Macquarie Law 

School, Macquarie University  

Phone: +61 (0)2 9850 7670 

Email: thi-thu-huong.duong@students.mq.edu.au,    

as being conducted to meet the requirements of Doctor of Philosophy in Law under the supervision of 

A/Prof. ARCHANA PARASHAR of Macquarie Law School, Macquarie University 

Phone: +61 (0)2 9850 7062 

Email: archana.parashar@mq.edu.au  

 

If you decide to participate, you will be asked to participate in an interview of approximately 45 

minute to 1 hour duration. During this time you will be asked a range of questions relevant to the 

broad aim of the research. You may be asked to comment on any distinctions in normative approaches 

and practices developed by different human rights treaty committees. You may be asked about your 

personal experience and opinions, and evaluation on the work of the CRPD Committee or whether you 

have any suggestion on possible reform options to best uphold the CRPD’s principles and norms.  

With your consent, the interview will be digitally recorded to ensure that data is accurately recorded 

and that reliable records are maintained. All records of the interviews will be securely stored at 

Macquarie University. There will be no secretive use of this recording.  

Do you agree for me to digitally record this interview?   Yes           No  

Any information or personal details gathered in the course of the study are confidential, except as 

required by law. You will not be identified in any publication of the results without your consent.   

Because of the nature of the research, quotes may be used with your written consent.  

Do you agree to be quoted? Yes           No  

Being a member of a human right treaty committee, your biographical data is made available to the 

public on the webpage of the Office of the High Commissioner for Human Rights (OHCHR) of the 

United Nations at http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx, and you are 

one of 18 members of the CRPD Committee.  

Do you agree for me to name you in the research result? Yes           No  

It is well known that there are members of the CRPD Committee with some form of disability in 

compliance with Article 4.3 of the CRPD. One of the discussions of the research is about level of 

representation of PWDs in the CRPD Committee in comparison to other human rights treaty 

committees. This aims to promote for further inclusion of PWDs in all aspects of life.  

mailto:thi-thu-huong.duong@students.mq.edu.au
mailto:archana.parashar@mq.edu.au
http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx
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If you have a disability, do you agree for me to indicate your disability status in the research finding? 

Yes           No  

My supervisors at Macquarie University and myself will primarily access the interview data. Higher 

Degree Research Committee and Academic Senate of Macquarie University will have the right to 

access to the research data. Examiners of my PhD thesis might have access to the research data for the 

thesis examination purpose only. 

A summary of the results of the data can be made available to you on request via email. When 

preliminary conclusions are being developed, you will have the opportunity to provide further 

comments and feedbacks. Your comments and feedbacks will be incorporated into the final 

publication. 

The result of the interview data will be used for academic purpose(s) only. It will be some integrated 

parts of my PhD thesis and this thesis will be a part of Macquarie University Digital Theses Collection 

when being completed. During the thesis writing, I might present the result of the interview data at 

some relevant conferences and it will also result in the publication of a referred journal article. 

No payment of money or other remuneration for this research is involved. Based on the subject matter 

of the research, it is not anticipated that the interview will create any discomfort or risk for you. 

 

Participation in this study is entirely voluntary. You are not obliged to participate and if you decide to 

participate, you are free to withdraw at any time without having to give a reason and without 

consequence. 

I, __________________________________________, have read [have had read to me] and 

understand the information above and any questions I have asked have been answered to my 

satisfaction.  I agree to participate in this research, knowing that I can withdraw from further 

participation in the research at any time without consequence.  I have been given a copy of this form to 

keep. 

Participant’s Name:  

(Block letters) 

Participant’s Signature: _____________________________ Date:  

Investigator’s Name:   DUONG THI THI HUONG 

(Block letters) 

Investigator’s Signature: ________________________  ___ Date:  
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The ethical aspects of this study have been approved by the Macquarie University Human Research 

Ethics Committee.  If you have any complaints or reservations about any ethical aspect of your 

participation in this research, you may contact the Committee through the Director, Research Ethics 

(telephone (02) 9850 7854; email ethics@mq.edu.au).  Any complaint you make will be treated in 

confidence and investigated, and you will be informed of the outcome. 

 

(INVESTIGATOR'S [OR PARTICIPANT'S] COPY) 

 

 

 

  

mailto:ethics@mq.edu.au
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Appendix IV: Interview Questions 

 

Semi-Structured Interview Guide 

 

Project Name:  The Convention on the Rights of Persons with Disabilities: From 

Ideological Conception to Actual Implementation – A Critical 

Appraisal  

Interviewer:   Duong Thi Thu Huong  

(PhD Candidate at Macquarie University, Australia)  

Interviewees:  Members of the CRPD Committee  

Interview venue:  The Office of the United Nations High Commissioner for Human 

Rights (mainly), Geneva, Switzerland and Sydney, Australia 

 

Category Sub-category Questions 

Philosophic

al aspects 

 

Equality and 

non-

discrimination 

1. Can you share with me your understanding of 

equality and non-discrimination?  

2. When did you first become aware of these 

concepts?  

Concept of 

disability 

 

3. Can you share with me your understanding of 

disability? 

4. When did you first become aware of this concept? 

Before or after being a member of the Committee? 

Was this awareness in part due to being exposed 

to the writings of scholars? 

The CRPD  5. What do you think about the CRPD in redefining 

the concept of disability? E.g. do you think it is 

practical to understand disability as a socially 

caused impediment? 

6. When considering States’ reports and individual 

communications, which articles are the most 

problematic in order for you to conclude that the 

member states are avoiding fulfilling their 

responsibilities by adopting a particular 

interpretation or the rights have been violated?  

Procedural 

issues 

Working 

procedures 

7. The content of the CRPD Committee’s Rules of 

Procedure are quite similar to those of other 
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Category Sub-category Questions 

 

 

 

human rights treaty committees, except 

requirements on individual communications in 

accessible formats. Did the Committee think when 

adopting the Rules of Procedure that this 

similarity makes the Rules consistent to those of 

other Committees?  

8. Because of this similarity, what do you think 

about a criticism that the CRPD Committee just 

like other human rights treaty committees can 

hardly ensure equality for persons with 

disabilities, and protect them from discrimination?  

Working time 9. There are a lot of discussions in relation to the 

limitation of working time of the Committee, 

which leads to the huge backlog of States’ reports. 

In addition, each meeting session, the Committee 

can consider only one individual communication, 

which may lead to ‘justice delay’ for rights-

holders with disabilities. What do you think is the 

best way to deal with this backlog and delay? Has 

the Committee discussed about a solution to this 

backlog and delay?  

 The 

Committee’s 

members with 

disabilities only 

 

10. How does your personal experience of disability 

(as a person with disability) influence your work 

as a member of the CRPD Committee? E.g. do 

you think it gives you a better understanding of 

the issues under discussion? 

11. Do you think your personal experience as a person 

with disability gives you stronger motivation to 

work to protect the human rights of persons with 

disabilities as a member of the CRPD Committee? 

12. As a member with disability of the Committee, 

what difficulties do you have in carrying out your 

duties? 

13. What kind of assistance are you getting now from 

the Secretariat and the OHCHR office? 
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Category Sub-category Questions 

14. What kind of further assistance would be useful 

from the Secretariat, and OHCHR office to carry 

out your duties? 

 The work 

of your  

Committee 

 15. In their reports, States tend to describe the human 

rights situations within their territories in ‘the 

rosiest colours’ totally opposite to the shadow 

reports by the civil society. Do you think there is 

some merit in this assertion and what do you think 

is the best way to help the States to report 

honestly?   

16. Implementing the Committee’s concluding 

observations and follow-up depends very much on 

the States Parties’ good faith and there are some 

non-compliant States. What are the experiences of 

the Committee to ensure the States to observe the 

Committee’s concluding comments and 

recommendation properly? 

Consideration 

of Individual 

communication 

 

 

17. In your opinion, is the individual petition 

procedure under the CRPD Committee 

sufficiently accessible to the rights-holders with 

disabilities? 

18. How do admissibility criteria affect regulatory 

opportunities of persons with disabilities to access 

to the CRPD Committee? 

19. In your opinion, what are distinctions in 

normative approaches and practices developed by 

the Committee in comparison to other human 

rights treaty committees in dealing with individual 

petitions?  

20. What are your comments and evaluation on the 

work of the CRPD Committee in relation 

individual petitions? 

Inquiry 

procedure 

 

21. This Committee has many members with 

disabilities and the procedures for conducting an 

inquiry will may require members to go to a 
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Category Sub-category Questions 

 

 

specific state, where buildings, transportation, 

means of communication and so on might not be 

accessible to persons with disabilities. How do 

members of the committee address such issues? 

Other 

issues 

Relationship 

with other 

human rights 

treaty 

committees 

22. (Inter-Committee Meetings - ICM are a chance for 

the Committees’ members to make 

recommendations mainly on procedural issues 

such as improvement and harmonization of 

working methods of all human rights treaty 

Committees.) How are accessible aspects 

provided for you to fully participate in those 

meetings? 

23. How do you feel when you attend the ICM while 

most of members of other Committees are persons 

without disabilities?  

24. Does it take you more time than other ICM 

participants to access and capture the flow of the 

meeting due to the meeting materials and 

communication need to be transferred into 

accessible formats? 

25. Have you had any occasion to advocate for 

inclusion of disability into the work of other 

Committees at those meetings? 

26. How does the CRPD Committee apply other 

Committees’ normative and practical approaches 

in its own work? 

27. What are your thoughts about the possibility of 

cooperation with other human rights treaty 

committees especially in overlapping areas such 

as States Parties’ report? 

28. What are your thoughts about the possibility of 

inclusion of more substantive issues into Inter-

Committee Meetings’ agenda? 

(Note: Chairman of the CRPD also attend the Inter-

Committee Meetings) 
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Category Sub-category Questions 

Relationship 

with other 

agencies 

29. Can you share your evaluation on the role of 

NGO, DPO and NHRIs in monitoring the 

implementation of the human rights treaties and 

the CRPD? 

30. Can you share your evaluation and comments on 

cooperation of UN specialised agencies with the 

Committee when needed? 

Other issues 

 

31. What do you think about the proposal of a 

unified/single human rights treaty body for all 

human rights treaties? Do you support this 

proposal? Can you please elaborate why? 

32. What do you think the human rights situation of 

persons with disabilities will be under the UN 

human rights treaty system if the proposal of a 

unified/single human rights treaty body for all 

human rights treaties is realised? Because there is 

a concern of losing expertise diversity including 

knowledge of disability, then persons with 

disabilities will again be invisible as they were 

before the adoption of the CRPD.  

33. Committee members are supposed to work 

impartially and independently, have you 

personally experienced any pressure from your 

government or know of other members who have 

felt pressured? In other word, can a member of a 

human rights treaty committee work impartially 

and independently? 

34. What can the Committee do to enable the States 

Parties to appreciate that the Committee is not a 

threat to their national sovereignty, but rather  a 

legal institution to help them better implement 

their human rights treaty obligations? 

35. Any other comments or suggestions you would 

like to make? 

Specific Questions for 36. (The Annual Meetings of Chairpersons of the 
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Category Sub-category Questions 

questions 

for 

targeted 

members 

the Chairman 

of the CRPD 

only 

Human Rights Treaty Bodies (AMC) provide a 

forum for members of all Committees to discuss 

mainly on procedural issues such as streamlining 

and overall improvement of human rights 

reporting procedures, harmonization of the 

Committees' methods of work, follow-up to 

World Conferences, and financial issues.) How 

are accessible aspects provided for you to fully 

participate in those meetings?  

37. How do you feel when you attend the AMC while 

all other chairpersons are persons without 

disabilities? 

38. Does it take you more time than other AMC 

participants to access and capture the flow of the 

meeting due to the meeting materials you need in 

Braille? 

39. What are your thoughts about the possibility of 

inclusion of more substantive issues including 

inclusion of disability as a cross-cutting issue in 

the work of all Committees into the Annual 

Meetings’ agenda? 

40. How does the CRPD Committee apply other 

Committees’ normative and practical approaches 

in its own work? 

41. Can you please recommend other members of the 

CRPD Committee that I should interview? 
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Appendix V: A List of DPOs as DPI Full Members  

 

DPOs as DPI Full Members whose countries are States Parties to the CRPD and CRPD 

Optional Protocol 

 

DPOs as DPI Full members: 130 as of 15 August 2016 

CRPD:     166 States Parties as of 15 August 2016 

CRPD Optional Protocol:   P States Parties as of 15 August 2016 

 

Source:  

http://www.dpi.org/AllNational  

 

https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

15&chapter=4&clang=_en 

 

https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-

a&chapter=4&clang=_en  

 

# DPI Full members (DPOs) CRPD’s State 

Parties 

OP CRPD’s 

States Parties 

1.  Albania Y N 

2.  Algeria Y N 

3.  Angola Y Y 

4.  Antigua and Barbuda Y N 

5.  Argentina Y Y 

6.  Australia Y Y 

7.  Azerbaijan Y Y 

8.  Bahamas Y N 

9.  Barbados Y N 

10.  Belarus N N 

11.  Belgium Y Y 

12.  Belize Y N 

13.  Benin Y Y 

14.  Bolivia Y Y 

15.  Botswana N N 

16.  Bulgaria Y N 

http://www.dpi.org/AllNational
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-a&chapter=4&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-a&chapter=4&clang=_en
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# DPI Full members (DPOs) CRPD’s State 

Parties 

OP CRPD’s 

States Parties 

17.  Burkina Faso Y Y 

18.  Burundi Y Y 

19.  Cambodia Y N 

20.  Cameroon N N 

21.  Canada Y N 

22.  Cape Verde Y N 

23.  Chad N N 

24.  Chile Y Y 

25.  China Y N 

26.  Congo Y Y 

27.  Cook Islands Y Y 

28.  Costa Rica Y Y 

29.  Croatia Y Y 

30.  Cuba Y N 

31.  Czech Republic Y N 

32.  Dominica Y Y 

33.  Dominican Republic Y Y 

34.  Ecuador Y Y 

35.  El Salvador Y Y 

36.  Estonia Y Y 

37.  Ethiopia Y N 

38.  Fiji N N 

39.  Finland Y Y 

40.  France Y Y 

41.  Gabon Y Y 

42.  Gambia Y Y 

43.  Germany Y Y 

44.  Ghana Y Y 

45.  Greece Y  Y 

46.  Grenada Y N 

47.  Guatemala Y Y 

48.  Guinea Y Y 

49.  Guyana Y N 
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# DPI Full members (DPOs) CRPD’s State 

Parties 

OP CRPD’s 

States Parties 

50.  Honduras Y Y 

51.  Hungary Y Y 

52.  Iceland N N 

53.  India Y N 

54.  Indonesia Y N 

55.  Ireland N N 

56.  Italy Y Y 

57.  Ivory Coast N N 

58.  Jamaica Y N 

59.  Japan Y N 

60.  Kenya Y N 

61.  Korea (South) Y N 

62.  Laos Y N 

63.  Latvia Y Y 

64.  Lesotho Y N 

65.  Liberia Y N 

66.  Libya N N 

67.  Macedonia Y Y 

68.  Madagascar Y N 

69.  Malawi Y N 

70.  Malaysia Y N 

71.  Maldives Y N 

72.  Mali Y Y 

73.  Malta Y Y 

74.  Mauritania Y Y 

75.  Mauritius Y N 

76.  Mexico Y Y 

77.  Mongolia Y Y 

78.  Morocco Y Y 

79.  Mozambique Y Y 

80.  Namibia Y Y 

81.  Nepal Y Y 

82.  New Zealand Y N 
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# DPI Full members (DPOs) CRPD’s State 

Parties 

OP CRPD’s 

States Parties 

83.  Nicaragua Y Y 

84.  Niger Y Y 

85.  Nigeria Y Y 

86.  Pakistan Y N 

87.  Panama Y Y 

88.  Papua New Guinea Y N 

89.  Paraguay Y Y 

90.  Peru Y Y 

91.  Philippines Y N 

92.  Portugal Y Y 

93.  Republic of Congo N N 

94.  Republique Centrafricaine N N 

95.  Romania Y N 

96.  Russia Y N 

97.  Rwanda Y Y 

98.  Samoa N N 

99.  Senegal Y N 

100.  Serbia Y Y 

101.  Seychelles Y N 

102.  Sierra Leone Y N 

103.  Singapore Y N 

104.  Slovakia Y Y 

105.  Slovenia Y  Y  

106.  Solomon Islands N N  

107.  Somalia N N 

108.  South Africa Y  Y  

109.  Spain Y Y  

110.  Sri Lanka Y N 

111.  St. Kitts and Nevis N N 

112.  St. Lucia N N 

113.  St. Vincent and the Grenadines Y  Y  

114.  Sudan Y Y  

115.  Swaziland Y  Y  
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# DPI Full members (DPOs) CRPD’s State 

Parties 

OP CRPD’s 

States Parties 

116.  Switzerland Y N 

117.  Tanzania Y Y 

118.  Thailand Y N 

119.  Togo Y  Y 

120.  Trinidad and Tobago Y N 

121.  Tunisia Y  Y 

122.  Turkey Y Y 

123.  Uganda Y  Y 

124.  Ukraine Y Y  

125.  United Kingdom Y  Y 

126.  United States N N  

127.  Uruguay Y  Y 

128.  Vanuatu Y N 

129.  Zambia Y N 

130.  Zimbabwe Y  Y  
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Appendix VI: A List of National Human Rights Institutions 

 

NHRIs whose countries are States Parties to the CRPD and CRPD Optional Protocol 

 

NHRIs accredited by the International Coordinating Committee of National Institutions for 

the Promotion and Protection of Human Rights as of 5th August 2016 in accordance with the 

Paris Principles and the ICC Statute, the following classifications for accreditation are used by 

the ICC: 

A: Compliance with the Paris Principles; 

B: Not fully in compliance with the Paris Principles 

C: Non-compliance with the Paris Principles. 

*A(R): This category (accreditation with reserve) was granted where insufficient 

documentation was submitted to confer A status; is no longer in use by the ICC. It is 

maintained only for those NHRIs which were accredited with this status before April 2008. 

 

Summary of Status of Number of NHRIs as of 5 August 2016: 

A: 75 

B: 32 

C: 10 

Total: 117 

 

CRPD:    166 States Parties as of 15 August 2016 

CRPD Optional Protocol:  89 States Parties as of 15 August 2016 

 

Source: 

http://nhri.ohchr.org/EN/AboutUs/ICCAccreditation/Pages/default.aspx  

 

http://nhri.ohchr.org/EN/Documents/Status%20Accreditation%20Chart.pdf   

 

https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

15&chapter=4&clang=_en 

 

https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-

a&chapter=4&clang=_en  

 

 

http://nhri.ohchr.org/EN/AboutUs/ICCAccreditation/Pages/default.aspx
http://nhri.ohchr.org/EN/Documents/Status%20Accreditation%20Chart.pdf
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-a&chapter=4&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-a&chapter=4&clang=_en
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A STATUS INSTITUTIONS 

 Countries with A Status NHRIs 

(Accreditation status as of 5 August 2016) 

CRPD 

States 

Parties 

 

OP CRPD 

States 

Parties 

 

1.  Afghanistan: Independent Human Rights 

Commission 

Y Y 

2.  Albania: Republic of Albania People’s Advocate Y N 

3.  Argentina: Defensoría del Pueblo de la Nación 

Argentina 

Y Y 

4.  Armenia: Human Rights Defender of Armenia Y N 

5.  Australia: Australian Human Rights Commission Y Y 

6.  Azerbaijan: Human Rights Commissioner 

(Ombudsman) 

Y Y 

7.  Bolivia (Plurinational State of) : Defensor del 

Pueblo 

Y Y 

8.  Bosnia and Herzegovina: Institute of Human Rights 

Ombudsmen of Bosnia and Herzegovina 

Y Y 

9.  Burundi: Independent National Human Rights 

Commission of Burundi 

Y Y 

10.  Cameroon : National Commission on Human 

Rights and Freedoms 

N N 

11.  Canada: Canadian Human Rights Commission Y N 

12.  Chile: Instituto Nacional de Derechos Humanos Y Y 

13.  Colombia: Defensoría del Pueblo Y N 

14.  Costa Rica: Defensoría de los Habitantes Y Y 

15.  Croatia: Ombudsman of the Republic of Croatia Y Y 

16.  Denmark: Danish Institute for Human Rights Y N 

17.  Ecuador: Defensor del Pueblo Y Y 

18.  Egypt: National Council for Human Rights Y N 

19.  El Salvador: Procuraduría para la Defensa de los 

Derechos Humanos 

Y Y 

20.  Finland: Finish Human Rights Institution  Y Y 

21.  France: Commission Nationale Consultative des 

Droits de l’Homme 

Y Y 
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 Countries with A Status NHRIs 

(Accreditation status as of 5 August 2016) 

CRPD 

States 

Parties 

 

OP CRPD 

States 

Parties 

 

22.  Georgia: Public Defender’s Office Y N 

23.  Germany: Deutsches Institut für Menschenrechte Y Y 

24.  Ghana: Commission on Human Rights and 

Administrative Justice 

Y Y 

25.  Great Britain : Equality and Human Rights 

Commission 

Y Y 

26.  Greece: National Commission for Human Rights Y Y 

27.  Guatemala: Procuraduría de los Derechos Humanos 

de Guatemala 

Y Y 

28.  Haiti: Office for the Protection of Citizens (OPC) Y Y 

29.  Hungary: Commissioner for Fundamental Rights Y Y 

30.  India: National Human Rights Commission of India Y N 

31.  Indonesia: National Human Rights Commission of 

Indonesia (Komnas HAM) 

Y N 

32.  Ireland: Irish Human Rights Commission N N 

33.  Jordan: National Centre for Human Rights Y N 

34.  Kenya: Kenya National Commission on Human 

Rights 

Y N 

35.  Latvia: Ombudsman of the Republic of Latvia  Y Y 

36.  Luxembourg: Commission Consultative des Droits 

de l’Homme du Grand-Duché de Luxembourg 

Y Y 

37.  Malawi: Malawi Human Rights Commission Y N 

38.  Malaysia: Human Rights Commission of Malaysia 

(SUHAKAM) 

Y N 

39.  Mauritania : Commission Nationale des Droits de 

l’Homme 

Y Y 

40.  Mauritius: Commission Nationale des Droits de 

l’Homme 

Y N 

41.  Mexico: Comisión Nacional de los Derechos 

Humanos 

Y Y 

42.  Mongolia: National Human Rights Commission of 

Mongolia 

Y Y 
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 Countries with A Status NHRIs 

(Accreditation status as of 5 August 2016) 

CRPD 

States 

Parties 

 

OP CRPD 

States 

Parties 

 

43.  Morocco: Conseil Consultatif des Droits de 

L’homme du Maroc 

Y Y 

44.  Namibia: Office of the Ombudsman Y Y 

45.  Nepal: National Human Rights Commission of 

Nepal 

Y Y 

46.  Netherland: Netherland Institute for human rights N N 

47.  New Zealand: New Zealand Human Rights 

Commission 

Y N 

48.  Nicaragua: Procuraduría para la Defensa de los 

Derechos Humanos 

Y Y 

49.  Nigeria: National Human Rights Commission of 

Nigeria 

Y Y 

50.  Northern Ireland (UK): Northern Ireland Human 

Rights Commission 

Y Y 

51.  Occupied Palestine Territory: The Palestinian 

Independent Commission for Citizen’s Rights 

Y N 

52.  Panama: Defensoría del Pueblo de la República de 

Panamá 

Y Y 

53.  Peru: Defensoría del Pueblo Y Y 

54.  Poland: Human Rights Defender Y N 

55.  Portugal: Provedor de Justiça Y Y 

56.  Qatar: National Committee for Human Rights Y N 

57.  Republic of Korea: National Human Rights 

Commission of the Republic of Korea 

Y N 

58.  Russia: Commissioner for Human Rights in the 

Russian Federation 

Y N 

59.  Rwanda: National Commission for Human Rights Y Y 

60.  Samoa: Office of the Ombudsman N N 

61.  Scotland: Scottish Human Rights Commission Y Y 

62.  Serbia: Protector of Citizens of the Republic of 

Serbia 

Y Y 

63.  Sierra Leone: Human Rights Commission Y N 
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 Countries with A Status NHRIs 

(Accreditation status as of 5 August 2016) 

CRPD 

States 

Parties 

 

OP CRPD 

States 

Parties 

 

64.  South Africa: South African Human Rights 

Commission 

Y Y 

65.  Spain: El Defensor del Pueblo Y Y 

66.  Tanzania (United Republic of): Commission for 

Human Rights and Good Governance 

Y Y 

67.  The Philippines: Commission on Human Rights of 

the Philippines 

Y N 

68.  Timor Leste: Provedoria for Human Rights and 

Justice 

N N 

69.  Togo: National Commission for Human Rights Y Y 

70.  Uganda: Uganda Human Rights Commission Y Y 

71.  Ukraine: Ukrainian Parliament Commissioner for 

Human Rights 

Y Y 

72.  Uruguay: Institución Nacional de Derechos 

Humanos y Defensoría del Pueblo 

Y Y 

73.  Venezuela: Defensoría del Pueblo Y Y 

74.  Zambia: Zambian Human Rights Commission Y N 

75.  Zimbabwe: Human Rights Commission Y Y 

 

 

B STATUS INSTITUTIONS 

 Countries with B Status NHRIs 

(Accreditation status as of 26 January 2016) 

CRPD 

States 

Parties 

 

OP CRPD 

States 

Parties 

 

1.  Algeria: Commission Nationale des Droits de 

l’Homme 

Y N 

2.  Austria: The Austrian Ombudsman Board Y Y 

3.  Bahrain: National Institution for Human Rights Y N 

4.  Bangladesh: National Human Rights Commission 

of Bangladesh 

Y Y 

5.  Bulgaria: Commission for protection against Y N 
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 Countries with B Status NHRIs 

(Accreditation status as of 26 January 2016) 

CRPD 

States 

Parties 

 

OP CRPD 

States 

Parties 

 

Discrimination of the Republic of Bulgaria 

6.  Bulgaria: The Ombudsman of the Republic of 

Bulgaria 

Y N 

7.  Chad: Commission Nationale des Droits de 

L’homme 

N N 

8.  Congo : Commission Nationale des Droits de 

l’Homme (CNDH) 

Y Y 

9.  Côte d’Ivoire: Commission nationale des droits de 

l’homme 

Y N 

10.  Cyprus: Commissioner for Administration and 

Human Rights 

Y Y 

11.  Ethiopia : Ethiopian Human Rights Commission 

(EHRC) 

Y N 

12.  Honduras: Comisionado Nacional de los Derechos 

Humanos de Honduras 

Y Y 

13.  Iraq: High Commission for Human Rights  Y N 

14.  Khazakhstan: The Commissioner for Human Rights 

(CHR) 

Y N 

15.  Kyrgyzstan: The Ombudsman of the Kyrgyz 

Republic (OKR) 

N N 

16.  Libya: National Council for Liberities and Human 

Rights  

N N 

17.  Macedonia: The Ombudsman of the Republic of 

Macedonia 

Y Y 

18.  Mali: Commission nationale des  Y Y 

19.  Maldives : Human Rights Commission Y N 

20.  Myanmar: Myanmar National Human Rights 

Commission 

Y N 

21.  Montenegro: Protector of Human Rights and 

Freedoms 

Y  

22.  Norway: Norwegian Centre for Human Rights Y N 

23.  Oman: Oman National Human Rights Commission Y N 
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 Countries with B Status NHRIs 

(Accreditation status as of 26 January 2016) 

CRPD 

States 

Parties 

 

OP CRPD 

States 

Parties 

 

(ONHRC) 

24.  Republic of Moldova : Human Rights Centre of 

Moldova 

Y N 

25.  Senegal: Comité Sénégalais des Droits de l’Homme Y N 

26.  Slovenia: Republic of Slovenia Human Rights 

Ombudsman 

Y Y 

27.  Slovakia: National Centre for Human Rights  Y  Y 

28.  Sri Lanka: Human Rights Commission of Sri Lanka Y N 

29.  Sweden: Equality Ombudsman of Sweden Y Y 

30.  Tajikistan: The Human Rights Ombudsman of the 

Republic of Tajikistan (HROT) 

N N 

31.  Thailand: National Human Rights Commission Y N 

32.  Tunisia: Comité Supérieur des Droits de l’Homme 

et des Libertés Fondamentales 

Y Y 

 

C STATUS INSTITUTIONS 

 Countries with C Status NHRIs 

(Accreditation status as of 26 January 2016) 

CRPD 

States 

Parties 

 

OP CRPD 

States 

Parties 

 

1.  Antigua and Barbuda: Office of the Ombudsman N N 

2.  Barbados: Office of the Ombudsman Y N 

3.  Benin: Commission Béninoise des Droits de 

L’homme 

Y Y 

4.  Hong Kong Special Administrative Region of 

China: Hong Kong Equal Opportunities 

Commission 

Y N 

5.  Iran (Islamic Republic of) : Commission Islamique 

des Droits de l’Homme 

Y N 

6.  Madagascar: Commission Nationale des Droits de 

l’Homme de Madagascar 

Y N 

7.  Puerto Rico (United States of America) : Oficina N N 
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 Countries with C Status NHRIs 

(Accreditation status as of 26 January 2016) 

CRPD 

States 

Parties 

 

OP CRPD 

States 

Parties 

 

del Procurador del Ciudadano del Estasdo Libre 

Asociado de Puerto Rico 

8.  Romania: Romanian Institute for Human Rights Y N 

9.  Switzerland: Commission fédérale pour les 

questions féminines (CFQF) 

Y N 

10.  Switzerland: Federal Commission against Racism 

(FCR) 

Y N  

 

SUSPENDED INSTITUTIONS 

Fiji: Fiji Human Rights Commission 

Niger: Commission nationale des droits de l’homme et des libertés fondamentales 

Paraguay: Defensoría del Pueblo 

INSTITUTIONS WHOSE ACCREDITATION HAS LAPSED 

Burkina Faso: Commission nationale des droits de l’homme 

DISSOLVED INSTITUTIONS 

Belgium: The Centre for Equal Opportunities and Opposition to Racism 
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Appendix VII: A List of Countries with National Disability Legislation 

 

Source: The Disability Rights Education and Defense Fund (DREDF)  

http://dredf.org/legal-advocacy/international-disability-rights/international-laws/  

 

Accessed: 15 August 2016 

 

Total: 104 countries have some form of disability legislation 

 

1. Albania 

 Constitution Articles 52, 59 

 Law 7889/1994 “Disabled Status of Work” (amended by Law 8052/1995) 

 Law 7821/2000 

 Law 8098/1996 “On the Status of the Blind” 

 1997 Council of Minister’s Decree No. 227 “On Obtaining the Status of the Blind” 

 2000 Council of Minister’s Decree No. 671 “On the Establishment of Medical 

Commission of the Blind” 

 Law 8626/2000 (“On the Status of Paraplegics and Tetraplegics”) 

 1994 Council of Minister’s Decree No.307 “On services of social care” 

 2001 Council of Minister’s Decree No.31 “On the Benefits from the Status of 

Paraplegics and Tetraplegics” 

 Council of Minister’s Decree No.387 “On Exclusion of Paraplegics and Tetraplegics 

from Taxes and Tariffs” 

 1994 Council of Minister’s Decree No.311 “On Obtaining Disability Allownces” 

 Law 8092/1996 “On Mental Health” 

 Law 7995/1995 “On the Encouragement of Employment” Articles 15, 16 

 National Strategy on People with Disabilities 

 Law 8872/2002 “On Education and Vocational Training in the Republic of Albania” 

 No. 9355, date 10.03.2005 ON SOCIAL ASSISTANCE AND SERVICES 

2. Andorra 

 Labor Code Article 25 

 Llei de garantia dels drets de les persones amb discapacitats (Law guaranteeing the 

rights of persons with disabilities) 

3. Antigua and Barbuda 

 Constitution Article 14 

 1957 Mental Treatment Ordinance 

http://dredf.org/legal-advocacy/international-disability-rights/international-laws/
http://www.ipls.org/services/constitution/const98/cp2.html
http://www.mindbank.info/item/3093
http://www.mindbank.info/item/1487
https://duapune.com/blog/wp-content/uploads/Legjislacioni/Ligji_per_nxitjen_e_punesimit.pdf
http://www.osce.org/albania/40201
http://www.partnersalbania.org/skedaret/1323943210-law_nr_9355_on_social_assistance_and_services.pdf
http://www.consellgeneral.ad/fitxers/documents/lleis-2008/llei-25-2008.pdf/view
http://www.amare-andorra.com/Llei_discapacitats.pdf
http://pdba.georgetown.edu/constitutions/antigua/antigua-barbuda.html
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 1972 Social Security Act Articles 2, 28 

 2005 The Social Security (Amendment) Act Article 2 

 2005 The Social Security (Amendment) Act Article 2 (alternate link) 

4. Argentina 

 Law 24314 

 Law 24204 – Public Telephony for Hard-of-Hearing Individuals Law 

 Law 25634 

 Law 19279 and 24183 – Exemption System for the Acquisition of Vehicles for 

Persons with Disabilities 

 Law 25280 – Inter-American Convention for the Elimination of all Forms of 

Discrimination against Persons with Disabilities 

 Law 24657 – Federal Disability Council 

 Law 25346 – National Day of Persons with Disabilities 

 Law 18910 – Old Age and Disability Benefits Law 

 Law 20475 – Granting of Retirement Benefits to the Disabled 

 Law 20888 – Granting of Retirement Benefits to the Blind Law 

 Law 23413 – Early Detection of Phenylketonuria 

 Law 24901 – System of Basic Services for Habilitation and Comprehensive 

Rehabilitation of Persons with Disabilities 

 Law 25421 -Primary Mental Health Care Program 

 Law 23462 – Vocational Rehabilitation and Employment of Persons with Disabilities 

Law 

 Law 24716 – Special leave of absence for working mothers who give birth to a child 

with Down Syndrome 

5. Armenia 

 Constitution Articles 14.1 and 37 

 2006 Armenian Law on Copyright and Related Rights (Article 22) 

 Government Decision No.750-N of 13 June 2003 

 Law on Social Protection of People with Disabilities (1993, amended 2002) 

 Order 99 of the Cabinet of Ministers on approval of the Statute on criteria for 

definition of disability status (1997c) 

6. Australia 

 Disability Discrimination Act 1992 

 Aged or Disabled Persons Homes Act, 1989 

 Aged or Disabled Persons Care Act, 1954 

http://www.ilo.org/dyn/natlex/natlex_browse.details?p_lang=en&p_isn=16846
http://www.laws.gov.ag/acts/2005/a2005-5.pdf
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/75960/79316/F621618450/ATG75960.pdf
http://www.me.gov.ar/spu/guia_tematica/infraestructura_u/doc/LEY_NACIONAL_24314.pdf
http://infoleg.mecon.gov.ar/infolegInternet/anexos/0-4999/601/norma.htm
http://infoleg.mecon.gov.ar/infolegInternet/anexos/75000-79999/77211/norma.htm
http://test.e-legis-ar.msal.gov.ar/leisref/public/showAct.php?id=6380&word=
http://test.e-legis-ar.msal.gov.ar/leisref/public/showAct.php?id=6380&word=
http://www.redproteger.com.ar/Legal/capacidadesespeciales/ce_ley_25280.htm
http://www.redproteger.com.ar/Legal/capacidadesespeciales/ce_ley_25280.htm
http://www.infoleg.gov.ar/infolegInternet/anexos/35000-39999/37771/texact.htm
http://infoleg.mecon.gov.ar/infolegInternet/verNorma.do?num=65135&INFOLEG_OLD_QUERY=true
http://soydondenopienso.wordpress.com/2009/02/07/ley-18-910-pensiones-a-la-vejez-y-por-invalidez-modifica-ley-13-478/
http://www.rumbos.org.ar/ley-20475
http://www.infoleg.gov.ar/infolegInternet/anexos/105000-109999/109620/norma.htm
http://pesquisaneonatalgarrahan.blogspot.com/2007/01/marco-legal-nacional.html
http://www.pymes.org.ar/discapacidad/leyes-nacionales/ley24901.PHP
http://www.pymes.org.ar/discapacidad/leyes-nacionales/ley24901.PHP
http://www.pymes.org.ar/discapacidad/leyes-nacionales/ley25421.PHP
http://www.solesdebuenosaires.org.ar/Leyes/Ley-23462.html
http://www.solesdebuenosaires.org.ar/Leyes/Ley-23462.html
http://www.infoleg.gob.ar/infolegInternet/verNorma.do;jsessionid=18B14ADF5C3770430B5710AD761BD810?id=39995
http://www.infoleg.gob.ar/infolegInternet/verNorma.do;jsessionid=18B14ADF5C3770430B5710AD761BD810?id=39995
http://www.parliament.am/parliament.php?id=constitution&lang=eng
http://www.euroblind.org/convention/article-30--participation-in-cultural-life-recreation-leisure-and-sport/nr/139
http://life-disability.am/Docs/PROTECTION%20OF%20THE%20RIGHTS.docx
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/australia-disability-discrimination-act/
http://www.comlaw.gov.au/Details/C2004A03835
http://www.comlaw.gov.au/Details/F2009C01269
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 Disability Services Act, 1986 

 Disability Services Amendment (Improved Quality Assurance) Act, 2002 

 Disability Discrimination Amendment (Education Standards) Act, 2005 

 Social Security (Disability and Sickness Support Amendment) Act, 1991 

 Veterans’ Entitlements Amendment (Disability, War Widow, and War Widower 

Pensions) Act, 2007 

 Federal Magistrates Amendment (Disability and Death Benefits) Act, 2007 

 Families, Community Services and Indigenous Affairs Legislation Amendment (Child 

Disability Assistance) Act 2007 

 Disability Services (Transitional Provisions and Consequential Amendments) Act 

1986 

 Human Services and Health Legislation Amendment Act 1994 

 Mental Health And Related Services Assistance Act 1973 

 Civil Aviation Amendment Act 2005 

 Age Discrimination (Consequential Provisions) Act 2004 

 Defence Legislation Amendment Act (No. 1) 1999 

 Employment Education and Training Act 

7. Austria 

 Federal Disability Discrimination Act 

 Federal Act on the Service of Official Documents Article 29(7) 

 Article 1(3) of the E-Government Act 

 Federal Law on National Council Elections Articles 52, 66 

8. Azerbaijan 

 Constitution Article 38 

 Order 99 of the Cabinet of Ministers on approval of the Statute on criteria for 

definition of disability status (1997c) 

 The Law of Prevention of Disability, Rehabilitation of Invalids and their Social 

Protection (1997a) 

 Law on Children’s Rights Article 35, 36, 41 

 Act No. 284 of 25 August 1992 on Social Protection of Invalids 

 The Law of the Azerbaijan Republic About Individual Labour Contracts Articles 7, 32 

 Law No 54-IIIG on Employment Pensions Chapter III 

 Criminal Procedure Code Articles 92.3.2, 153.2.10, 229 

 Resolution of the Cabinet of Ministers (no 103, 08 July 2002) 

 The Law on Education Article 36.4 

http://www.comlaw.gov.au/Details/C2011C00331
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/australia-disability-services-amendment-act/
http://www.comlaw.gov.au/Details/C2005A00019
http://www.comlaw.gov.au/Details/C2004A04216
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/australia-veterans-entitlements-amendment-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/australia-veterans-entitlements-amendment-act/
http://www.austlii.edu.au/au/legis/cth/num_act/fmaadba2007487/
http://www.austlii.edu.au/au/legis/cth/bill_em/fcsaialadab2007912/memo_0
http://www.austlii.edu.au/au/legis/cth/bill_em/fcsaialadab2007912/memo_0
http://www.austlii.edu.au/au/legis/cth/num_act/dspacaa1986755/
http://www.austlii.edu.au/au/legis/cth/num_act/dspacaa1986755/
http://www.comlaw.gov.au/Details/C2004A04756
http://www.austlii.edu.au/au/legis/cth/num_act/mharsaa1973394/
http://www.austlii.edu.au/au/legis/cth/num_act/caaa2005234/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/australia-age-discrimination-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/australia-defence-legislation-amendment-act/
http://www.comlaw.gov.au/Details/C2004A03673
http://www.ris.bka.gv.at/Dokumente/Erv/ERV_1982_200/ERV_1982_200.html
http://oesterreich.gv.at/DocView.axd?CobId=31191
http://www.legislationline.org/documents/id/6544
http://confinder.richmond.edu/admin/docs/local_azerbaijan.pdf
http://www.azerb.com/az-law-labo-contracts.html
http://legislationline.org/download/action/download/id/1659/file/dddecee81440fa5295fc11e6b2b1.htm/preview
http://www.edu.gov.az/view.php?lang=en&menu=72&id=5244
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 The Law on Education of Persons with Limited Health Capacity 

 Labour Code Section 78(2) 

 Paragraph 1.2 of Decree #213 of the Cabinet of Ministers of the Azerbaijan Republic 

2005 

 Law on Social Insurance Articles 3, 4, 6 

 Law on Labour Pensions Chapter III 

 Law on Social Protection of Children Deprived of Parental Care Article 1 

 The Election Code Article 17, 104 

 The Law on Civil Service Articles 19, 23 

 Law on Physical Training and Sports 

9. Bahrain 

 Constitution Article 5 

 Labor Law of 2012 Articles 89,114 

 Law No. 74 of 2006 with respect to Care, Rehabilitation and Employment of Disabled 

Persons 

10. Bangladesh 

 Constitution Articles 15, 28 

 1995 National Policy on Disability 

 2006 Five-year National Action Plan on Disability 

 2011 Bangladesh Persons with Disability Welfare Act 

11. Belarus 

 КОНСТИТУЦИЯ РЕСПУБЛИКИ БЕЛАРУСЬ (CONSTITUTION OF THE 

REPUBLIC OF BELARUS) 

 Constitution Article 47 

 Law of the Republic of Belarus No. 396-Z of July 14, 2008 (Article 19) 

 Council of Ministers Decree N 1602 On the State program to create a barrier-free 

environment for people with physical disabilities in 2011-2015) 

 Постановление Совета Министров № 1126 Об утверждении Комплексной 

программы развития социального обслуживания на 2011 – 2015 годы (Council of 

Ministers Decree № 1126 On approval of the Comprehensive Program of social 

services for 2011-2015) 

 Закон № 422-3 О предупреждении инвалидности и реабилитации инвалидов 

(Law № 422-3 on disability prevention and rehabilitation of persons with disabilities) 

 Закон № 1224-xіі О социальной защите инвалидов в Республике Беларусь (Law 

№ 1224-XII On Social Protection of Disabled Persons in the Republic of Belarus) 

http://www.ilo.org/dyn/natlex/docs/WEBTEXT/54131/65184/E99AZE01.htm
http://www.legislationline.org/documents/id/6409%E2%80%8E
http://www.commission-anticorruption.gov.az/upload/file/CivilServiceLaw%20_eng_.pdf
http://www.servat.unibe.ch/icl/ba00000_.html
http://www.rrc.com.bh/media/141168/labour_law_2012__1_.pdf
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/89510/102859/F434155978/viewpdf2.pdf
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/89510/102859/F434155978/viewpdf2.pdf
http://www.wipo.int/wipolex/en/text.jsp?file_id=191721
http://www.asiadisability.com/~yuki/BanglaLawEng.html
http://pravo.by/main.aspx?guid=6351
http://pravo.by/main.aspx?guid=6351
http://www.wipo.int/edocs/lexdocs/laws/en/by/by011en.pdf
http://pravo.by/main.aspx?guid=3871&p0=C21001602&p2=NRPA
http://pravo.by/main.aspx?guid=3871&p0=C21001602&p2=NRPA
http://pravo.by/main.aspx?guid=3871&p0=C21001126&p2=%7BNRPA%7D
http://pravo.by/main.aspx?guid=3871&p0=C21001126&p2=%7BNRPA%7D
http://pravo.by/main.aspx?guid=3871&p0=C21001126&p2=%7BNRPA%7D
http://pravo.by/main.aspx?guid=3871&p0=C21001126&p2=%7BNRPA%7D
http://pravo.by/main.aspx?guid=3871&p0=h10800422&p2=%7bNRPA%7d
http://pravo.by/main.aspx?guid=3871&p0=h10800422&p2=%7bNRPA%7d
http://www.pravo.by/main.aspx?guid=3871&p0=v19101224&p2=%7bNRPA%7d
http://www.pravo.by/main.aspx?guid=3871&p0=v19101224&p2=%7bNRPA%7d
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12. Bolivia 

 Ley no. 1678 (1995), and English summary 

 Article 71 of the Bolivian Constitution (Spanish) 

 Supreme Decree 27477 

 Validation of disability for military service 

 Financial aid to the indigent blind 

 Equal Opportunity Plan for people with disability 

 Adoption of the UN Convention on the Rights of Persons with Disabilities 

 Decree number 29608 Amending and supplementing Supreme Decree 27477 

promoting the protection, integration, promotion and job security for people with 

disabilities 

 Ley General para Personas con Discapacidad, 2012 (General Law for people with 

Disability, 2012) 

 Ley N° 1678, De La Persona Con Discapacidad del 15 De Diciembre De 1995 (Law 

No. 1678 of Persons with Disabilities of 15 December 1995) 

13. Bosnia and Herzegovina 

 Act of 15 March 2010 On Vocational Rehabilitation and Employment of Disabled 

Persons 

 Regulations of 28 January 2002 On Evaluation of Working Capacity in Relation to 

Pension and Disability Insurance 

 Act of 2 August 2001 On the Protection of Mentally Handicapped Persons 

 Regulations of 23 June 1999 On Evaluation of Working Capacity in Relation to 

Pension and Disability Insurance 

14. Botswana 

 Article 15 of the Constitution 

 The National Policy on Care for People with Disability 

15. Brazil 

 Decree 3298/99 – National Policy for the Integration of Persons with Disabilities, 

Consolidates protection Standards, and Other Measures 

 Law 7853/1989 (Provides for support for people with disabilities, their social 

integration on the National Coordination for the Integration of Persons with 

Disabilities) 

 Law 10754/2003 

 Law 8213/91 (Social Security Benefits and Other Provisions) 

 Law 10048/2000 

http://dredf.org/legal-advocacy/international-disability-rights/international-laws/bolivia-ley-no-1678/
http://pdba.georgetown.edu/Constitutions/Bolivia/bolivia.html
http://www.derechoteca.com/gacetabolivia/decreto-supremo-29608-del-18-junio-2008.htm
http://www.derechoteca.com/gacetabolivia/decreto-supremo-29608-del-18-junio-2008.htm
http://www.derechoteca.com/gacetabolivia/decreto-supremo-29608-del-18-junio-2008.htm
http://www.lexivox.org/norms/BO-L-N223.xhtml
http://www.lexivox.org/norms/BO-L-N223.xhtml
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1048&context=gladnetcollect
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1048&context=gladnetcollect
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/86345/97389/F305245038/BIH-2010-L-86345.pdf
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/86345/97389/F305245038/BIH-2010-L-86345.pdf
http://www.chr.up.ac.za/undp/domestic/docs/c_Botswana.pdf
http://www.gov.bw/Templates/GenerateFile.aspx?url=/Global/citizens_pictures/National%20Policy%20on%20Care%20for%20People%20with%20Disabilities.pdf&name=National%20P
http://www010.dataprev.gov.br/sislex/paginas/23/1999/3298.htm
http://www010.dataprev.gov.br/sislex/paginas/23/1999/3298.htm
http://www.planalto.gov.br/ccivil_03/leis/l7853.htm
http://www.planalto.gov.br/ccivil_03/leis/l7853.htm
http://www.planalto.gov.br/ccivil_03/leis/l7853.htm
http://www.planalto.gov.br/ccivil_03/leis/2003/l10.754.htm
http://www.planalto.gov.br/ccivil_03/leis/l8213cons.htm
http://www.planalto.gov.br/ccivil_03/leis/l10048.htm
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 Law 10436/2002 (Brazilian Sign Language) 

 Law 10216/2001 (Provides for the Protection and Rights of People with Mental 

Disorders and Redirects the Mental Health Care Model) 

 Decree 3298/1999 

 Decree 4360/2002 (regulates the continuous benefits due to the disabled and elderly) 

 Decree 7037/2009 (National Human Rights) 

 The Act on National Education Guidelines and Bases (Section 58 on) 

16. Bulgaria 

 Constitution Articles 48, 51 

 Labour Code Article 317 and Supplementary Provision 7 

 Employment Encouragement Act 

 Law on Protection Against Discrimination 

17. Burkina Faso 

 Constitution Article 18 

 Loi no.012-2010/AN du 1er avril 2010, portant protection et promotion des droits des 

personnes handicapées (Law no.012-2010/AN April 1, 2010, on the protection and 

promotion of disabled persons) 

 Décret 2012-828 Portant Adoption de Mesures Sociales en Faveur des Personnes 

Handicapées en Matière de Santé et d’Education (Decree 2012-828 Relative to the 

Adoption of Social Action in Favor of Disabled Persons in Health and Education) 

18. Cambodia 

 Digital Divide Act (2001) 

 Constitution Article 74 

 Law on the Protection and Promotion of the Rights of Persons with Disabilities, 2009 

19. Canada 

 Constitution – Charter of Rights & Freedoms (1982) 

 Human Rights Act 

 Employment Equity Act 

20. Central African Republic 

 Had disability laws but the government was recently overthrown in a rebel coup and 

constitution suspended. 

21. Chile 

 Social Integration of Persons with Disabilities (1994), and English summary 

22. China 

 Law of the People’s Republic of China on the Protection of Disabled Persons 

http://www.planalto.gov.br/ccivil_03/leis/2002/l10436.htm
http://www.planalto.gov.br/ccivil_03/leis/leis_2001/l10216.htm
http://www.planalto.gov.br/ccivil_03/leis/leis_2001/l10216.htm
http://www.planalto.gov.br/ccivil_03/decreto/d3298.htm
http://www.jusbrasil.com.br/legislacao/99624/decreto-4360-02
http://www.planalto.gov.br/ccivil_03/decreto/2002/D4229.htm
http://www.government.bg/cgi-bin/e-cms/vis/vis.pl?s=001&p=0159&n=000007&g=
https://osha.europa.eu/fop/bulgaria/bg/legislation/law/kt_en.stm
http://www.investbg.government.bg/en/pages/employment-incentives-under-the-employment-encouragement-215.html
http://www.stopvaw.org/sites/3f6d15f4-c12d-4515-8544-26b7a3a5a41e/uploads/anti-discrimination_law_en.pdf
http://proadiph.org/IMG/pdf/loi_no_012-2010_an_bfaso.pdf
http://proadiph.org/IMG/pdf/loi_no_012-2010_an_bfaso.pdf
http://proadiph.org/IMG/pdf/loi_no_012-2010_an_bfaso.pdf
http://www.ilo.org/dyn/natlex/docs/SERIAL/97903/116345/F-1551544057/BFA-97903.pdf
http://www.ilo.org/dyn/natlex/docs/SERIAL/97903/116345/F-1551544057/BFA-97903.pdf
http://www.ilo.org/dyn/natlex/docs/SERIAL/97903/116345/F-1551544057/BFA-97903.pdf
http://www.constitution.org/cons/cambodia.htm
http://www.cambodiainvestment.gov.kh/content/uploads/2011/09/Law-on-the-Protection-and-the-Promotion-of-the-Rights-of-Persons-with-Disabilities_090812.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/canadian-charter-of-rights-and-freedoms/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/canadian-human-rights-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/canadian-employment-equity-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/chile-ley-no-19-284/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/china-law-on-the-protection-of-disabled-persons/
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 Regulations on the Education of Persons with Disabilities (1994) 

 Regulations on the Employment of People with Disabilities (2007) 

 Law of the People’s Republic of China on the Protection of Persons with Disabilities 

(adopted 1990, revised in 2008) 

23. Colombia 

 Disability Act, 1997 

 Comprehensive Social Security System Act, 1993 

 Constitution Articles 13, 16, 25, 47, 49 

 Law 762/2002 

 Law 324/1996 

 Law 335/1996 article 12 – mandates closed captioning or sign language for TV 

programs 

 Law 100/1993 (The Comprehensive Social Security Act) – Article 26 and 157 – 

addresses “prevention, education, rehabilitation, labor integration, social welfare, and 

accessibility” 

 Law 643/2001 – subsidizes “mental health care and care for persons with various 

types of disabilities” 

 Law 105/1993 and Presidential Order 1660/2003 – “provide for accessible 

transportation” 

 Law 115/1994 – General Education Act – “The promotion of programs providing 

‘education for persons with limitations'”-Articles 46-49 

 Law 582/2000 – “the National Sports System for persons with disabilities and 

establishing the Colombian Paralympics Committee as the highest sports authority” 

 Ley 1145 de 2007 Por medio de la cual se organiza el Sistema Nacional de 

Discapacidad y se dictan otras disposiciones (Law 1145 of 2007 (National Disability 

Council and other provisions) 

 LEY 1306 DE 2009: Por la cual se dictan normas para la Protección de Personas con 

Discapacidad Mental y se establece el Régimen de la Representación Legal de 

Incapaces Emancipados. (Law 1306, 2009: Establishing rules for the Protection of 

Persons with Mental Disabilities and establishes a system for Free Legal 

Representation) 

 Ley 1616 DE 2013: por medio de la cual se expide la ley de Salud Mental y se dictan 

otras disposiciones (Law 1616, 2013: Mental Health Act) 

24. Costa Rica 

 Ley no. 7600 (May 29, 1996), 

 Law no. 7600 (May 29, 1996) English translation 

http://www.cdpf.org.cn/english/lawsdoc/content/2008-04/10/content_84884.htm
http://www.cdpf.org.cn/english/lawsdoc/content/2008-04/10/content_84888.htm
http://www.cdpf.org.cn/english/law/content/2008-04/10/content_84949.htm
http://www.cdpf.org.cn/english/law/content/2008-04/10/content_84949.htm
http://www.alcaldiabogota.gov.co/sisjur/normas/Norma1.jsp?i=343
http://www.caprecom.gov.co/sitio/filesnormatividad/Ley-100-de-1993.pdf
http://www.caprecom.gov.co/sitio/filesnormatividad/Ley-100-de-1993.pdf
http://www.caprecom.gov.co/sitio/filesnormatividad/Ley-100-de-1993.pdf
http://www.alcaldiabogota.gov.co/sisjur/normas/Norma1.jsp?i=296
http://www.alcaldiabogota.gov.co/sisjur/normas/Norma1.jsp?i=296
http://www.mineducacion.gov.co/1621/articles-85906_archivo_pdf.pdf
http://www.mineducacion.gov.co/1621/articles-85906_archivo_pdf.pdf
http://www.cepal.org/oig/doc/Col_Ley_1145_2007.pdf
http://www.cepal.org/oig/doc/Col_Ley_1145_2007.pdf
http://www.cepal.org/oig/doc/Col_Ley_1145_2007.pdf
http://www.icbf.gov.co/cargues/avance/docs/ley_1306_2009.htm
http://www.icbf.gov.co/cargues/avance/docs/ley_1306_2009.htm
http://www.icbf.gov.co/cargues/avance/docs/ley_1306_2009.htm
http://www.icbf.gov.co/cargues/avance/docs/ley_1306_2009.htm
http://www.icbf.gov.co/cargues/avance/docs/ley_1306_2009.htm
http://wsp.presidencia.gov.co/Normativa/Leyes/Documents/2013/LEY%201616%20DEL%2021%20DE%20ENERO%20DE%202013.pdf
http://wsp.presidencia.gov.co/Normativa/Leyes/Documents/2013/LEY%201616%20DEL%2021%20DE%20ENERO%20DE%202013.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/costa-rica-ley-no-7600/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/costa-rica-law-no-7600-en/
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 Law 5347 National Advisory of Rehabilitation and Special Education 

 Adoption Act of 7948 American Convention on the Elimination of All Forms of 

Discrimination against persons with disabilities. 

 Pension for disabled persons with dependent 

 Amendments to the national law of the Board of Blind No. 2171 30 October 1957 and 

its amendments and additions to a new article 

 Act. 7219 adopted the Convention on Vocational Rehabilitation and Employment of 

Disabled Persons. 

 Decree no. 19101-S-MEP-TSS-PLAN for establishing national policies for the 

prevention of impairment and disability and comprehensive rehabilitation. 

 Decree 6573-P of the presidency to issue regulations care facilities for elderly and 

disabled. 

 Act 4762 creates the General Directorate of Social Rehabilitation. 

25. Croatia 

 Constitution Articles 57, 64 

 Register of Persons with Disabilities Act 

 2001 Census Act 

 Croatian Copyright and Related Rights Act (O.G. 167/2003) Article 86 

 Labour Act Article 3 

26. Cyprus 

 Law L127 (The Law providing for Persons with Disabilities) 

 The Equal Treatment in Employment and Occupation Law of 2004 

 Law L 79 (I) 1992 for the establishment of Provident Lottery Fund 

 Law L103 (I) 2000, for the establishment of Special Fund for the Center for the 

Vocational Rehabilitation of the Disabled. 

27. Czech Republic 

 Charter of Fundamental Rights and Freedoms Articles 29, 30 

 Act No. 435/2004 Coll. (Act on Employment) 

 Act No. 100/1988 Coll. (Act on Social Security) 

 Pension Insurance Act No. 155/1995 

 Act No. 561/2004 (Education Act) 

 Social Services Act No. 100 of 1988 

 Social Needs Act No. 482 of 1991 

 Health Insurance Act No. 285 of 2002 

 Building and Planning Act No. 83 of 1998 

http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1070&context=gladnetcollect
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1069&context=gladnetcollect
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1069&context=gladnetcollect
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C159
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C159
http://www.constitution.org/cons/croatia.htm
http://www.wipo.int/wipolex/en/text.jsp?file_id=127770
http://www.vsrh.hr/CustomPages/Static/HRV/Files/Legislation__Labour-Act.pdf
http://www.mlsi.gov.cy/mlsi/dl/dl.nsf/dmllegislation_en/dmllegislation_en
http://www.mlsi.gov.cy/mlsi/dl/dl.nsf/dmllegislation_en/dmllegislation_en
http://www.mlsi.gov.cy/mlsi/dl/dl.nsf/dmllegislation_en/dmllegislation_en
http://www.mlsi.gov.cy/mlsi/dl/dl.nsf/dmllegislation_en/dmllegislation_en
http://spcp.prf.cuni.cz/aj/2-93en.htm
http://portal.mpsv.cz/sz/obecne/prav_predpisy/akt_zneni/zoz_od_1-4-2012_en.pdf
http://www.ilo.org/dyn/travail/docs/1985/Act%20100-88.pdf
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=71366&p_country=CZE&p_count=261
http://www.uur.cz/images/publikace/infomat/PDF/Zakon_EN.pdf
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28. Denmark 

 Danish Consolidated Act No. 164 of March 12, 2003 on Copyright (Article 17) 

 1993 Parliamentary Resolution Concerning Equalisation of Opportunities for Disabled 

People and Non-Disabled People 

29. Dominican Republic 

 Act. 42-2000, the Disability Act. 

 Decree no. 107/95 establishing standards to ensure equal opportunities and 

employment rights for people with physical, mental or sensory. 

 Act. 21-91 recognizing the rights and duties of persons with physical, sensory and / or 

mental disabilities. 

 Act. 53, which is encouraged by the employment of blind people. 

30. Ecuador 

 Ley Nº 2000–25, Ley sobre Discapacidades del Ecuador 

 Reglamento general a la Ley de Discapacidades, effective January 14, 2003 

 Ley sobre discapacidades no. 180 (1992), and English summary (now repealed) 

 Disabilities Act No. 180 (1992) 

 Disabled Act (2001) 

 Decree no. 1437 by which dictates the General Rules of the Disabilities Act. 

 Act. 97 of Presidential Decree No. reformatory. 1397, concerning the rights of the 

blind 

 Regulations for the use of credit lines for disability organizations. 

 Agreement no. 702–A, the Ministry of Social Welfare, laying dictate policies for the 

development of plans and programs of the National Action concerning Disabled 

Persons in Ecuador. 

 Act. 150 with the decree establishing constant in Article 12 of the law protecting the 

disabled. 

 Official Record #198 – Reform Act of the Labor Code 

 Law of the Physical Culture, Sports, and Recreation 

31. El Salvador 

 Ley de equiparcion de oportunidades para las personas con discapacidad 

 Regulation of Law Equality of Opportunity for People With Disabilities 

 Decree no. 247 on the obligation to employ people with physical limitations. 

 Decree no. 791 of the Legislative Assembly, which requires employers to protect and 

professional rehabilitation of disabled personnel of the Armed Forces. 

http://portal.unesco.org/culture/es/files/30310/11420037443dk_copyright_2003_en.pdf/dk_copyright_2003_en.pdf
http://www.clh.dk/index.php?id=1030
http://www.clh.dk/index.php?id=1030
http://www.ilo.org/dyn/natlex/docs/WEBTEXT/40748/64959/S95DOM01.htm
http://www.ilo.org/dyn/natlex/docs/WEBTEXT/40748/64959/S95DOM01.htm
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1141&context=gladnetcollect
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/ecuador-reglamento-general-a-la-ley-de-discapacidades/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/ecuador-ley-sobre-discapacidades-no-180/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/ecuador-codification-de-la-ley-vigente-sobre-discapacidades/
http://www.discapacidadesecuador.org/portal/images/stories/File/registro.pdf
http://www.discapacidadesecuador.org/portal/images/stories/File/LEY%20DE%20CULTURA%20FISICA.pdf
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 Decree no. 21 establishing the Interinstitutional Committee for the professional 

integration of disabled people. 

32. Estonia 

 Constitution Article 28 

 Estonian Copyright Act amended 2006 (Articles 19 and 27) 

 Disability Benefit Law 

 Social Welfare Act 

 Health Insurance Act 

 Market Services and Benefits Act 

 Basic Schools and Upper Secondary Schools Act 

 Public Transportation Act 

 Minister of Social Affairs Regulation No. 27 (31.03.09) 

 Government Regulation No. 256 (12.20.07) “rehabilitation services provided under 

the list of services, pricing, and the maximum value of the introduction of” 

 Minister of Social Affairs Regulation 23 in September 2008. 

 Minister of Social Affairs Regulation No. 79 (04/12/2000) “applying for technical aids 

and favorable separation conditions and procedures” 

 Economic Affairs and Communications Minister Regulation No. 14 (11/28/2002) 

“Requirements for mobility, visual or hearing disability in public buildings” 

33. Ethiopia 

 The Rights of Disabled Persons to Employment Proclamation, no. 101/1994 

 Labour Proclamation, no. 42 of 1993 – extracts 

 The Right of Disabled Persons to Employment Proclamation, 1994 

 Labour Proclamation No. 377, 2003 

34. Fiji 

 Social Justice Act 2001 (Section 4 Affirmative Action Plans) 

 Fiji Constitution (1988) 

 Human Rights Commission Act 1999 

 Fiji National Council of Disabled Persons Act 1994 

35. France 

 Code Penal – extracts 

 Code du Travail – extracts 

 Decree no. 91–663 

 Decree no. 98–543 

 Decree no. 99–756 

http://www.president.ee/en/republic-of-estonia/the-constitution/
http://www.scireg.org/pdf/estonia_copyright_1992_2006_en.pdf
http://www.riigiteataja.ee/akt/13335412
http://www.riigiteataja.ee/akt/130122011047
https://www.riigiteataja.ee/akt/110062011008
https://www.riigiteataja.ee/akt/110022012008
https://www.riigiteataja.ee/akt/13337919
https://www.riigiteataja.ee/akt/130122011005
http://www.riigiteataja.ee/akt/13170443
http://www.riigiteataja.ee/akt/117122010035
http://www.riigiteataja.ee/akt/117122010035
http://www.riigiteataja.ee/akt/13199218
https://www.riigiteataja.ee/akt/129032011025
https://www.riigiteataja.ee/akt/129032011025
https://www.riigiteataja.ee/akt/226420
https://www.riigiteataja.ee/akt/226420
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/ethiopia-rights-of-disabled-persons-to-employment/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/ethiopia-labour-proclamation-no-42/
http://www.ilo.org/dyn/natlex/docs/WEBTEXT/39707/64949/E94ETH01.htm
http://www.paclii.org/fj/legis/num_act/sja2001154/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/fiji-constitution/
http://www.paclii.org/fj/legis/num_act/hrca1999267/
http://www.paclii.org/fj/legis/num_act/fncfdpa1994382/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/france-code-penal/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/france-code-du-travail/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/france-decree-no-91-663/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/france-decree-no-98-543/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/france-decree-no-99-756/
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 Decree no. 99–757 

36. Germany 

 Constitution (1949, amendments to 1998) 

 Disability Discrimination Act (BGG) 

 Law on Equal Opportunities for Disabled People 

 SGB IX (Law on Rehabilitation and Participation of Disabled People) 

37. Ghana 

 Constitution (1992) 

 The Disabled Persons Act 1993 

 Persons with Disability Act, 2006 (Act 715) 

 Labour Act, 2003 

 Workmen’s Compensation Act, 1987 

38. Guatemala 

 Law of Attention to Persons with Disabilities, 135-1996 

39. Honduras 

 Decree no. 160–2005 laying gives the Equity Act and integral development for 

persons with disabilities. 

 Act to promote employment of disabled persons (Decree no. 17–91). 

 Decree no. 184–87 – Law on Rehabilitation of the Handicapped 

 Decree no. 926 establishing the National Council for Comprehensive Rehabilitation 

 Vocational Rehabilitation (Disabled) Recommendation, 1955 

 Ley de equidad y desarrollo integral para las personas con discapacidad (Law of 

equality and comprehensive development for persons with disabilities) 

 Ley de promoción de empleos para personas minusválidas (Law for the promotion of 

employment of people with disabilities) 

 Politica Publica para el ejercicio de los derechos de las personas con discapacidad y su 

inclusion social en Honduras (Public Policy for the exercise of the rights of people 

with disability and their social inclusion in Honduras) 

40. Hong Kong 

 Ordinance on Disability, c. 487 (1990) 

 Disability Discrimination Ordinance (1995) 

41. Hungary 

 Constitution (1949, amendments to 1997) 

 Equalization Opportunity Law (Act no. XXVI of 1998) 

 Hungarian Act No LXXVI Article 41 

http://dredf.org/legal-advocacy/international-disability-rights/international-laws/france-decree-no-99-757/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/germany-constitution/
http://www.gesetze-im-internet.de/bgg/
http://www.bmas.de/DE/Service/Gesetze/gesetz-zur-gleichstellung-behinderter-menschen.html
http://www.gesetze-im-internet.de/sgb_9/
http://www.ghanareview.com/Gconst.html
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/ghana-disabled-persons-act/
http://www.iiste.org/Journals/index.php/JLPG/article/view/21711/21903
http://www.nlcghana.org/nlc/privatecontent/document/LABOURACT2003.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/guatemala-law-of-attention-to-persons-with-disabilities/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/honduras-ley-de-equidad-y-desarrollo-integral-para-las-personas-con-discapacidad/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/honduras-ley-de-equidad-y-desarrollo-integral-para-las-personas-con-discapacidad/
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1115&context=gladnetcollect
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R099
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/honduras-ley-de-equidad-y-desarrollo-integral-para-las-personas-con-discapacidad/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/honduras-ley-de-equidad-y-desarrollo-integral-para-las-personas-con-discapacidad/
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1115&context=gladnetcollect
http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1115&context=gladnetcollect
http://www.salud.gob.hn/documentos/upeg/taller_de_rutas_criticas_para_la_sostenibilidad_de_politicas_publicas/politica_de_discapacidad.pdf
http://www.salud.gob.hn/documentos/upeg/taller_de_rutas_criticas_para_la_sostenibilidad_de_politicas_publicas/politica_de_discapacidad.pdf
http://www.salud.gob.hn/documentos/upeg/taller_de_rutas_criticas_para_la_sostenibilidad_de_politicas_publicas/politica_de_discapacidad.pdf
http://www.hklii.org/hk/legis/en/ord/487/
http://www.legco.gov.hk/yr00-01/english/oth_leg/gn3310-e.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/hungary-constitution/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/hungary-equalization-opportunity-law/
http://portal.unesco.org/culture/en/files/39703/12519733393hu_copyright1999_Conso2007_en.pdf/hu_copyright1999_Conso2007_en.pdf
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42. Iceland 

 Labour Market Measures Act No. 55/2006 

 Act on the Affairs of People with Disabilities No. 59/1992 

 Law on the Service and Information Centre for the Blind, Visually impaired and the 

Deafblind No. 160/2008 

 Regulation for Special Education (no. 389/1996) 

 Law on the Service and Information Center for the Blind, Visually impaired and the 

Deafblind No. 160/2008 

 The Compulsory School Act No. 91, 12 June 2008 

43. India 

 Persons with Disabilities (Equal Opportunities, Protection of Rights & Full 

Participation) Act,1995 (no. 1 of 1996) 

 The National Trust for the Welfare of Persons with Autism, Cerebral Palsy, Mental 

Retardation and Multiple Disabilities Act, 1999 

44. Indonesia 

 Act of the Republic of Indonesia Number 4, of 1997, Concerning Disabled People 

 Nation Plan of Action for the Measure of Social Welfare Enhancement for Indonesia’s 

People with Disabilities 

 Ministry of Public Works Decree on Building Accessibility and Environment (2006) 

45. Ireland 

 Employment Equality Act (no. 21 of 1998) 

 Equal Status Act, 2000 

 National Disability Authority Act, 1999 

46. Israel 

 Equal Rights for People with Disabilities Law, 5758–1998 

47. Italy 

 The Constitution of the Italian Republic, Article 38 

 Law 376/1988 (Gratuity of Transportation of Guide Dogs for the Blind on Public 

Transport and the Right of Access in Venues Open to the Public) 

 Law 15/1991 (Rules Designed to Facilitate the Vote of Voters with Limited Mobility) 

 Law 104/1992 (Framework Law for the Assistance, Social Integration and Rights of 

Disabled People) 

 Law 17/1999 (Integration and modification of the framework law on February 5, 

1992, n. 104, for the assistance, social integration and rights of disabled people) 

 Law 17/2003 (New Rules for the Exercise of Voting Rights by Voters Suffering from 

Serious Infirmity) 

http://eng.velferdarraduneyti.is/media/acrobat-enskar_sidur/Labour_Market_Measures_Act_55_2006.pdf
http://eng.velferdarraduneyti.is/media/acrobat-enskar_sidur/Act_on_the_Affairs_of_People_with_Disabilities_no_59_1992_with_subsequent_amendments.pdf
http://www.althingi.is/lagas/138a/2008160.html
http://www.althingi.is/lagas/138a/2008160.html
http://eng.menntamalaraduneyti.is/media/MRN-pdf_Annad/Compulsory_school_Act.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/india-persons-with-disabilities-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/india-persons-with-disabilities-act/
http://www.thenationaltrust.co.in/nt/images/stories/act-englsih.pdf
http://www.thenationaltrust.co.in/nt/images/stories/act-englsih.pdf
http://www.ilo.org/public/english/region/asro/bangkok/ability/download/indonesiadisact1997.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/ireland-employment-equality-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/ireland-equal-status-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/ireland-national-disability-authority-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/israel-equal-rights-for-people-with-disabilities-law/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/italy-constitution/
http://www.handylex.org/stato/l140274.shtml
http://www.handylex.org/stato/l140274.shtml
http://www.utgpistoia.it/amministrative2007/legge15_1991.pdf
http://www.handylex.org/stato/l050292.shtml
http://www.handylex.org/stato/l050292.shtml
http://www.parlamento.it/parlam/leggi/99017l.htm
http://www.parlamento.it/parlam/leggi/99017l.htm
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 Law 22/2006 (Home Voting for the Disabled) 

 Law 118/1971 (Rules in Favor of the Civilian Disabled) 

 Law 120/1991 (Blind individuals in public office) 

 Law 4/2004 (Provisions to Support the Access of Disabled People to Computing) 

 Law 633/1941 – Protection of copyright and other rights related to exercising it 

 Law 845/1978 (Framework Law on Vocational Training) Articles 3 and 4 

 Law 68/1999 (Regulations for the Right to Work of the Disabled) 

 Law 67/2006 (Measures for the Judicial Protection of Persons with Disabilities Who 

Become Victims of Discrimination) 

 Legislative Decree 216/2003 (Implementation of Directive 2000/78/EC on Rqual 

Treatment in Employment and Occupation) 

 Law 946/1967 (Admission of Blind Graduates to Certain Competitions for 

Professorships and the Placing of Qualified Blind Teachers in the Roles of Middle 

School) 

48. Jamaica 

 1999 National Policy of Disability in Jamaica 

 Constitution Article 24 

49. Japan 

 Law to Promote the Elimination of Discrimination Based on Disability (June 19, 

2013) 

 Human Resources Development Promotion Law 

 Law for the Welfare of Physically Disabled Persons (1949, amended 1986) 

 The Mental Health and Mentally Disabled Persons Welfare Law (1950, Amended 

1993) 

 Law for the Welfare of Mentally Disabled Persons (1960) 

 Law for Employment Promotion and Matters related to Disabled Persons (1960, 

amended in 2005) 

 Basic Law on Persons with Disabilities (1970, amended 2004) 

 Act for Research, Development, and Dissemination of Assistive Devices (1993) 

 Act for Promotion of Use of Communication and Broadcasting Services by Disabled 

Persons (1993) 

 1994 Labour Act 

 Services and Supports for Persons with Disabilities Act (2005) 

 The Act on Buildings Accessible and Usable for the Elderly and Physically Disabled 

(June, 1994) 

http://www.handylex.org/stato/l270106.shtml
http://www.handylex.org/stato/l300371.shtml
http://www.superabile.it/repository/ContentManagement/information/P748105662/legge%20120,91.pdf
http://www.camera.it/parlam/leggi/04004l.htm
http://www.handylex.org/stato/l211278.shtml
http://www.parlamento.it/parlam/leggi/99068l.htm
http://www.parlamento.it/parlam/leggi/06067l.htm
http://www.parlamento.it/parlam/leggi/06067l.htm
http://www.camera.it/parlam/leggi/deleghe/03216dl.htm
http://www.camera.it/parlam/leggi/deleghe/03216dl.htm
http://www.edscuola.it/archivio/norme/leggi/l946_67.htm
http://www.edscuola.it/archivio/norme/leggi/l946_67.htm
http://www.edscuola.it/archivio/norme/leggi/l946_67.htm
http://pdba.georgetown.edu/constitutions/jamaica/jam62.html
http://www8.cao.go.jp/shougai/kaisyouhouan-anbun.html
http://www8.cao.go.jp/shougai/kaisyouhouan-anbun.html
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/japan-human-resources-development-promotion-law/
http://www.ilo.org/dyn/natlex/docs/WEBTEXT/27786/64847/E60JPN01.htm
http://www.ilo.org/dyn/natlex/docs/WEBTEXT/27786/64847/E60JPN01.htm
http://www8.cao.go.jp/shougai/english/law/no84
http://www.japaneselawtranslation.go.jp/law/detail/?id=143
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 Law concerning the Payment of Special Disability Benefit for Persons with Special 

Disability (2004) 

 Act on Mental Health and Welfare 1998 

 Law for the Support of Developmentally Disabled persons (2004) 

 Law on the Facilitation of Movement for Aged and Handicapped Persons (2006) 

 Law to support the Independence of Persons with Disabilities (2005) 

50. Jordan 

 Law for the Welfare of Disabled Persons, no. 12 of 1993 

51. Kazakhstan 

 Қазақстан Республикасының Конституциясы 

 Constitution of the Republic of Kazakhstan (English) 

 Law on Social Protection of Disabled Persons (2006) 

52. Kenya 

 National Social Security Fund Act, 1965 (with 1997 Amendment) 

 Persons with Disabilities Act, 2003 

 The Regulation of Wages and Conditions of Employment Act, 1951 

 The Work Injury Benefits Act 

53. Kuwait 

 Law No. 8 of 2010 for the Rights of People with Disabilities 

54. Laos 

 Decree on the Rights of Persons with Disabilities of the Lao People’s Democratic 

Republic (2007) 

55. Lesotho 

 Articles 18, 33 of the Constitution 

 1995 Education Act 

 1995 Building Control Act 

 2001 National Assembly Election #1 Amendment Act 

 1984 The Lesotho Technical Vocational Training Act 

 Special Education Unit of the Ministry of Education and Training 

 National Disability and Rehabilitation Policy 

56. Libya 

 Disabled Persons Law No. 3 

 Law No. 13 of 1980 on Social Security 

 Law No. 20 of 1998 on the Social Care Fund 

 Law No. 5 of 1987 on disabled persons 

http://dredf.org/legal-advocacy/international-disability-rights/international-laws/jordan-law-for-welfare-of-disabled-persons/
http://www.parlam.kz/kk/constitution
http://www.parlam.kz/en/constitution
http://dredf.org/wp-content/uploads/2012/08/Kenya1.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/kenya-persons-with-disabilities-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/kenya-work-injury-benefits-act/
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/89501/102841/F-1202766234/KALD20110318.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/laos-decree-on-the-rights-of-persons-with-disabilities/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/laos-decree-on-the-rights-of-persons-with-disabilities/
http://library2.parliament.go.th/giventake/content_cons/lesotho.pdf
http://planipolis.iiep.unesco.org/upload/Lesotho/Lesotho_Education_Act_1995.pdf
http://www.commonlii.org/ls/legis/num_act/bca1995181.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/libya-law-on-disabled-persons/
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57. Lithuania 

 Constitution Articles 52, 53 

 Law on Support of Employment (2006) Article 26 

 Social Enterprises Law (2004) 

 2002 Labour Code Articles 92, 127, 129, 135, 150, 154, 155, 161, 166, 169, 170, 184, 

214, 279 

 2004 Law on Social Integration of the Disabled 

 2002 Individual Income Tax Act Article 20 

58. Luxembourg 

 Loi sur les travailleurs handicapes (Nov. 12 1991), and English summary 

 Code Penal – extracts (ss. 444 & 453–58) (1997), and English summary 

59. Madagascar 

 Loi no. 97–044 sur les personnes handicapees 

 Code du Travail – extracts (1994) 

 Article 30 of the Constitution 

60. Malawi 

 Constitution (1994) 

 Handicapped Persons Act, 1971 

 Worker’s Compensation Act 

 Disability Bill – 2012 

61. Malaysia 

 Persons with Disabilities Act (2008) 

62. Malta 

 Equal Opportunities (Persons with Disability) Act (2000) 

63. Mauritius 

 Training and Employment of Disabled Persons Act, 1996 

 Employment of Disabled Persons Act, 1988 

 National Pensions (Amendment) Act, 1987 

 The Building (Amendment) Act, 1999 

 Training and employment of Disabled Persons Act, 1996 

 Trust Fund for Disabled Persons Act, 1988 

 Unemployment Hardship Relief (Amendment) Act 1990 

 Constitution Article 16 

64. Mexico 

 Lay Para Las Personas Con Discapacidad Del Distrito Federal 

http://www.lrkt.lt/Documents2_e.html
http://www3.lrs.lt/pls/inter2/dokpaieska.showdoc_e?p_id=191770
http://www3.lrs.lt/pls/inter2/dokpaieska.showdoc_e?p_id=191770
http://ec.europa.eu/social/BlobServlet?docId=8289&langId=en
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/luxembourg-loi-sur-les-travailleurs-handicapes/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/madagascar-loi-no-97-044/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/madagascar-code-du-travail-extracts/
http://www.servat.unibe.ch/icl/ma00000_.html
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/malawi-constitution/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/malawi-handicapped-persons-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/malta-equal-opportunities-persons-with-disability-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/mauritius-training-and-employment-of-disabled-persons-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/mauritius-national-pensions-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/mauritius-building-act/
http://www.ilo.org/dyn/natlex/docs/WEBTEXT/45308/65039/E96MUS01.htm
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/mauritius-trust-fund-for-disabled-persons-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/mauritius-unemployment-hardship-relief-act/
http://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---ilo_aids/documents/legaldocument/wcms_126778.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/mexico-lay-para-las-personas-con-discapacidad-del-distrito-federal/
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 Ley General Para La Inclusión de las Personas con Discapacidad (General Act on the 

Inclusion of People with Disabilities) 

65. Mongolia 

 Constitution Article 16(5) 

 1999 Labour Law (Articles 74, 111) 

 The Mongolian Social Security Law for People with Disabilities 

 Law of Mongolia on Vocational Education and Training (Articles 11, 12, 25) 

 State Social Welfare Law 

 The Mongolian Social Security Law (Articles 28, 29) 

66. Montenegro 

 Constitution Articles 64, 68, 69 

 2008 Disability Training and Employment Act 

 The 2008 Medical and Technical Regulation 

67. Namibia 

 Labour Act 1992 – extracts 

 Affirmative Action (Employment) Act, 1998 

 Namibian HIV/AIDS Charter of Rights, 2000 

 National Disability Council Act, 2004 

 National Pensions Act, 1992 

 Constitution 

68. Nepal 

 2007 Interim Constitution Article 18 

 2006 National Policy and Plan of Action on Disability 

69. The Netherlands 

 Primary Education Act 1998 (WPO) 

 Expertise Centres Act (WEC) 

 Act on Equal Treatment on the Grounds of Handicap or Chronic Illness (2003) 

70. New Zealand 

 Human Rights Act, 1993 

 Human Rights Amendment Bill of 2001 

 Disabled Persons Employment Promotion (Repeal and Related Matters) Bill (18 May 

2004, No. 138–1) 

 Disabled Persons Community Welfare Act 1975 

 Disability (United Nations Convention on the Rights of Persons with Disabilities) Act 

2008 

http://www.diputados.gob.mx/LeyesBiblio/pdf/LGIPD.pdf
http://www.diputados.gob.mx/LeyesBiblio/pdf/LGIPD.pdf
http://www.servat.unibe.ch/icl/mg00000_.html
http://www.ilo.org/dyn/natlex/docs/WEBTEXT/57592/65206/E99MNG01.htm
http://www.ilo.org/dyn/travail/docs/1705/Law%20on%20Social%20Insurance%201994%20-%20FIFTA.pdf
http://www.comparativeconstitutionsproject.org/files/Montenegro_2007.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/namibia-labour-act-1992-extracts/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/namibia-affirmative-action-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/namibia-hivaids-charter-of-rights/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/namibia-national-disability-council-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/namibia-national-pensions-act/
http://www.orusovo.com/namcon/
http://www.worldstatesmen.org/Nepal_Interim_Constitution2007.pdf
http://rcrdnepa.files.wordpress.com/2008/05/national-policy-and-plan-of-action2006-eng.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/netherlands-act-on-equal-treatment-on-grounds-of-handicap-or-chronic-illness/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/new-zealand-human-rights-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/new-zealand-human-rights-amendment-bill/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/new-zealand-disabled-persons-employment-promotion/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/new-zealand-disabled-persons-employment-promotion/
http://www.legislation.govt.nz/act/public/1975/0122/latest/DLM436790.html
http://www.legislation.govt.nz/act/public/2008/0064/latest/DLM1404012.html
http://www.legislation.govt.nz/act/public/2008/0064/latest/DLM1404012.html
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 Health and Disability Services (Saftey) Act 2001 

 Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 

 New Zealand Public Health and Disabilty Act 200 

 Health and Disability Commissionaer Act 1994 

71. Nicaragua 

 Ley no. 202 (1995) 

 Decreto No. 50 – 97 (1997) 

72. Nigeria 

 National Commission for Rehabilitation Act, 1969 

 National Provident Fund Act, 1961 

 Nigerians with Disability Decree, 1993 

73. Norway 

 Norwegian Plan for the Inclusion of Persons with Disabilities in Development 

Cooperation, prepared by the Ministry for Foreign Affairs 

 University- and Higher Educations Act 

 The Education Act of 17 July 1998 

74. Pakistan 

 The Disabled Persons (Employment and Rehabilitation) Ordinance, No. 46 of 1981 

 National Policy for Persons with Disability 2002 

75. Palestinian Territory 

 Law No. (4) for the year 1999 On the Rights of the Disabled 

76. Panama 

 Codigo de la familia, Ley no. 3, may 17, 1994 – extracts, and English summary 

 Resolved Vol. 606 AR–256 Establishing the Office of Equal Opportunity. 

 Executive Decree 103 which created the National Secretariat for Social Integration of 

Persons with Disabilities and the National Advisory Council for the Social Integration 

of Persons with Disabilities. 

 Law 42 which sets the equalization of opportunities for people with disabilities 

77. Paraguay 

 Labour code of 1961 (abstract) 

 Political constitution of 1992 (abstracts) 

 Act. 36/90 adopting the Convention on Vocational Rehabilitation and Employment of 

Disabled Persons (Convention no. 159) 

 Act. 780 of 30 November 1979 establishing the National Institute of exceptional 

individuals protection 

http://www.legislation.govt.nz/act/public/2001/0093/latest/DLM119975.html
http://www.legislation.govt.nz/act/public/2003/0116/latest/DLM224578.html
http://www.legislation.govt.nz/act/public/2000/0091/latest/DLM80051.html
http://www.legislation.govt.nz/act/public/1994/0088/latest/DLM333584.html
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/nicaragua-ley-no-202/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/nicaragua-decreto-no-50-97/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/nigeria-disability-decree/
http://www.regjeringen.no/nb/dep/kd/dok/regpubl/otprp/20012002/otprp-nr-40-2001-2002-.html?id=167065
http://siteresources.worldbank.org/PAKISTANEXTN/Resources/pdf-Files-in-Events/Pak-Disabled-Policy.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/palestinian-territory-law-on-the-rights-of-the-disabled/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/panama-codigo-de-la-familia/
http://bdigital.binal.ac.pa/DOC-MUJER/descarga.php?f=leyes/2005_543_1115.pdf
http://www.mides.gob.pa/index.php?Itemid=48&id=223&option=com_content&task=view
http://www.mides.gob.pa/index.php?Itemid=48&id=223&option=com_content&task=view
http://www.mides.gob.pa/index.php?Itemid=48&id=223&option=com_content&task=view
http://www.up.ac.pa/ftp/2010/o_eo/Documentos/ley42.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/paraguay-labour-code-1961/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/paraguay-political-constitution-1992/
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78. Peru 

 Ley No. 27050 – Ley General de la Persona con Discapacidad 

 Supreme Decree No. 102–204–EF. Set the scale to be taken into account in applying 

the additional percentage on the salaries paid to disabled persons who are entitled to 

income–producing third rate employing disabled people. It also provides methods for 

certifying the condition of disability. 

 Wage Law. 949 per amending the Law on income tax to pay considering the 

deduction provided for in Article 35 of the General Law on Persons with Disabilities. 

 Act. 28,164 amending several articles of Law no. 27050, General Law of Persons with 

Disabilities. 

 Supreme Decree no. 001–2003–TR establishing the Registry of Companies Promote 

Persons with Disabilities. 

 Act. 27,139 amending article 6. of the Act. General Law for 27,050 disabled. 

 Engagement. RVMI–010–90, dated 26 January 1990 approving the rules of 

organization and functions of the National Institute of Rehabilitation. 

 Presidential Decree no. 001–89–SA which provides that disabled persons can access 

the vacancies in the three occupational groups that exist in public sector bodies. 

 Ministerial resolution no. 474–88–TR laying people have visual impairment and / or 

physical limitation in positions of telephone operators working in the sector. 

 Presidential Decree no. 037–88–TR for approving the regulations of law no. 24,759 

(on the protection, care and occupational rehabilitation of disabled and legal regime 

governing the business of the disabled). 

 Act. 24,759, on Business Conditions of Disabled 

 Resolucion ministerial nom. 398–86–TR por la que se aprueba el reglamento interno 

para el funcionamiento de la Comision Nacional de Apoyo a la Colocacion Selectiva. 

 Act. 24,067 shares on the regulation of health, education, social work and advocacy on 

issues of promotion and delivery of services prevented in order to achieve social 

integration. 

 Law 23,285 of work for people with physical, sensory and intellectual. 

79. Philippines 

 Magna Carta for the Disabled 

 2006 Republic Act 9442 

 1954 Republic Act 1179 (An Act to Provide for the Promotion of Vocational 

Rehabilitation of the Blind and Other Handicapped Persons and Their Return to Civil 

Employment) 

 1955 Republic Act 1373 (Trust Fund for the Benefit of Disabled Filipino Boxers) 

http://dredf.org/legal-advocacy/international-disability-rights/international-laws/peru-ley-general-de-la-persona-con-discapacidad/
http://www.conadisperu.gob.pe/web/documentos/legal/gestion/ley_general_ingles.doc
http://www.conadisperu.gob.pe/web/documentos/legal/gestion/ley_general_ingles.doc
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/philippines-magna-carta-for-disabled/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-9442/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-1179/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-1179/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-1179/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-1373/


389 
 

 1963 Republic Act 3562 (An Act to Promote the Education of the Blind in the 

Philippines) 

 1965 Republic Act 4564 (Annual sweepstakes race for the development and expansion 

program for the physically disabled) 

 1968 Republic Act 5250 (AN ACT ESTABLISHING A TEN-YEAR TRAINING 

PROGRAM FOR TEACHERS OF SPECIAL AND EXCEPTIONAL CHILDREN IN 

THE PHILIPPINES AND AUTHORIZING THE APPROPRIATION OF FUNDS 

THEREOF) 

 1989 Republic Act 6759 (An Act Declaring August 1st of Each Year as White Cane 

Safety Day in the Philippines and for Other Purposes) 

 1992 Republic Act 7277 (An Act Providing for the Rehabilitation, Self-Development 

and Self-Reliance of Disabled Persons and their Integration into the Mainstream of 

Society and for Other Purposes) 

 Section 17 of 2007 Republic Act 9433 (An Act Providing for a Magna Carta for 

Public Social Workers) 

 2010 Republic Act 10070 (An Act Establishing an Institutional Mechanism to Ensure 

the Implementation of Programs and Services for Persons with Disabilities in Every 

Province, City, and Municipality) 

 2012 Republic Act 10524 

80. Poland 

 Constitution Article 69 

 Act on Vocational and Social Rehabilitation and Employment of Persons with 

Disabilities (1997) 

 The Charter of Rights of Disabled People (1997) 

81. Portugal 

 Decree Law No. 247/89 

 Legislative Decree No. 40/83 of 25 January 1983 and Decree No. 37/85 of 24 June 

1985 (The Sheltered Employment System) 

 Decree Law 29/2001 of February 3 (Employment Quota System) 

 Labor Code 

 Law 38/2004 of August 18 (General Legal Basis of Prevention, Enable, 

Rehabilitation, and Participation of People with Disabilities) 

 Constitution Articles 58, 59, 63, 71 

 Law 46/2006 of 28 August 2006 (Antidiscrimination Law) 

 Law 163 of 8 August 2006 (Accessibility in Construction) 

 Law 38 of 18 August 2004 (Judicial and Administrative Law Framework) 

http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-3562/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-3562/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-4564/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-4564/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-5250/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-5250/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-5250/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-5250/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-6759/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-6759/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-7277/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-7277/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-7277/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-9433/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-9433/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-no-10070/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-no-10070/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-no-10070/
http://www.ncda.gov.ph/disability-laws/republic-acts/republic-act-no-10524-an-act-expanding-the-positions-reserved-for-persons-with-disability-amending-for-the-purpose-republic-act-no-7277-as-amended-otherwise-known-as-the-magna-carta-for-persons/
http://www.servat.unibe.ch/icl/pl00000_.html
http://www.niepelnosprawni.gov.pl/karta-praw-osob-niepelnosprawnyc/
http://www.idesporto.pt/DATA/DOCS/LEGISLACAO/Doc05_052.pdf
http://www.idesporto.pt/DATA/DOCS/LEGISLACAO/Doc05_052.pdf
http://www.servat.unibe.ch/icl/po00000_.html
http://www.dre.pt/pdf1sdip/2006/08/16500/62106213.PDF
http://www.inr.pt/content/1/4/decretolei
http://www.inr.pt/bibliopac/diplomas/lei_38_2004.htm
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82. Russian Federation 

 Constitution of the Russian Federation, Article 39 

 The decree of the President of the Russian Federation of 22 December 1993, No. 

2254, on measures of state support for the activity of all-Russian associations of 

persons with disabilities. 

 The Federal Law on social services for older citizens and citizens with disabilities of 2 

August 1995, No. 122. 

 The Federal Law on social protection for persons with disabilities in the Russian 

Federation of 24 November 1995, No. 181. 

83. Serbia 

 Constitution Articles 21, 60, 69, 97 

 2009 Law on Rehabilitation and Employment of Persons with Disabilities 

84. Seychelles 

 National Council for Disabled Persons Act, 1994 

 Seychelles Pension Fund Act 

 Social Security (Amendment) Act, 1980 

 Social Security Act, 1987 

 Constitution Article 36 

85. Sierra Leone 

 National Security and Insurance Trust Act, 2001 

 Constitution Article 8(3)(e) 

86. Singapore 

 1990 Barrier Free Accessibility Code 

87. Slovenia 

 Constitution Articles 14, 50, 52 

 Action Program for the Disabled 2007-2013 

88. South Africa 

 Constitution – Bill of Rights (1996) 

 Employment Equity Bill (B60–98) 

 Blind Persons Act, 1968 

 Disability Grants Act, 1968 

 Employment Equity Act 1998 

 Second Pension Laws Amendment Act, 1970 

 Special Pensions Act 

 Special Pensions Amendment Act, 1998 

http://www.constitution.ru/en/10003000-03.htm#39
http://www.servat.unibe.ch/icl/ri00000_.html
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/84251/93525/F1269167627/SRB84251.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/seychelles-national-council-for-disabled-persons-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/seychelles-pension-fund-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/seychelles-social-security-act/
http://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---ilo_aids/documents/legaldocument/wcms_127610.pdf
http://www.sierra-leone.org/Laws/2001-5.pdf
http://www.commonlii.org/sl/legis/const/1991/2.html
http://unpan1.un.org/intradoc/groups/public/documents/UNTC/UNPAN014895.pdf
http://www.mddsz.gov.si/fileadmin/mddsz.gov.si/pageuploads/dokumenti__pdf/api_07_13.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-africa-constitution-bill-of-rights/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-africa-employment-equity-bill/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-africa-employment-equity-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-africa-special-pensions-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-africa-special-pensions-amendment-act/
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 Welfare Laws Amendment Act, 1997 

 Workmen’s Compensation Act, 1941 

98. South Korea 

 Welfare law for Persons with Disabilities (no. 4179, Dec. 30, 1989) 

 Act Relating to Employment, Promotion, etc. of the Handicapped (no. 4129, Jan. 15, 

1990) 

 The Special Education Promotion Law (amended on Jan. 7, 1994) 

 Anti–Discrimination against and Remedies for Persons with Disabilities Act (2007) 

 Welfare for Persons with Disabilities Act (WPWDA) 1989 

 Special Education Promotion Act (SEPA) in 1977. SEPA is abolished in 2007 and the 

Act on the Special Education for Individuals with Disabilities and the Like is enacted. 

 Act on Mobility Convenience of Mobility Vulnerable (2005) 

 Act on Facilities Improvement for Persons with disabilities (1997) 

 Act on Employment Promotion and Vocational Rehabilitation for Disabled Persons 

(2007) 

 Anti–Discrimination Against and Remedies for Persons with Disabilities Act (2007) 

90. Spain 

 Act no. 8, to Promulgate a Worker’s Charter 

 Ley 51/2003 – de igualdad oportunidades, no discriminación y accesibilidad universal 

de las personas con discapacidad 

91. Sri Lanka 

 Protection of the Rights of Persons with Disabilities (1996, amended 2003) 

 Rehabilitation of the Visually Handicapped Trust Fund Act (1992) 

 Social Security Board Act No. 17 of 1996 

 Wage Board Ordinance No 27, 1941 

 Employees Trust Fund 

 Workmen’s Compensation Act Chapter 139, 1934 

 Ranaviru Seva Act No. 54 of 1999 

92. Sweden 

 Act Concerning Support & Service for Persons with Certain Functional Impairments, 

SFS 1993: 387 

 Law on a Ban Against Discrmination Disabled Persons in Working Life, 1999– 132 

 Act Prohibiting Discrimination, SFS 2003: 307 

 Ordinance (2000:630) and Ordinance (2008:1438) on Special Measures for People 

with Disabilities that Impaired Work 

http://www.nelsonmandela.org/omalley/index.php/site/q/03lv01538/04lv01646/05lv01798.htm
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-korea-welfare-law-for-persons-with-disabilities/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-korea-act-employment-of-handicapped/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-korea-act-employment-of-handicapped/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-korea-special-education-promotion-law/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/south-korea-anti-discrimination-act/
http://www.humanrights.go.kr/english/information/legalMaterials05.jsp
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/spain-promulgate-a-workers-charter/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/spain-equal-opportunities-for-persons-with-disabilities/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/spain-equal-opportunities-for-persons-with-disabilities/
http://www.documents.gov.lk/Acts/2003/Protection%20of%20the%20Rights%20of%20Persons%20with%20Disabilities%20(Act%2033)/H%2018092%20(E)%20Protection%20Act%2033.pdf
http://www.documents.gov.lk/Acts/2007/Act%204/Sri%20Lanka%20Federation%20of%20the%20Visually%20Handicapped%20(Incorporation)%20Act%20%20No.%204%20(E).pdf
http://www.commonlii.org/lk/legis/num_act/ssba17o1996267/
http://www.ilo.org/dyn/travail/docs/1351/Wages%20Boards%20Ordinance.pdf
http://www.commonlii.org/lk/legis/num_act/etfa46o1980307/
http://www.commonlii.org/lk/legis/num_act/rvsaa54o1999334/
http://www.independentliving.org/docs3/englss.html
http://www.independentliving.org/docs3/englss.html
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/sweden-disabled-persons-in-working-life/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/sweden-act-prohibiting-discrimination/
http://www.riksdagen.se/sv/Dokument-Lagar/Lagar/Svenskforfattningssamling/Forordning-2000630-om-arbet_sfs-2000-630/?bet=2000:630
http://www.riksdagen.se/sv/Dokument-Lagar/Lagar/Svenskforfattningssamling/Forordning-2000630-om-arbet_sfs-2000-630/?bet=2000:630
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 Ordinance (2000:628) on the Labor Market Policy 

 Work Environment Act (1977 as amended 2005) 

 2008 Discrimination Act (SFS 2008:567) 

 the revised 1982 Act on Job Retention (LAS) 

 2008 Act on Social Insurance 

 Constitution Article 2 

93. Taiwan 

 身心障礙者權益保障法 

 People with Disabilities Rights Protection Act 1980 

94. Tanzania 

 National Employment Promotion Service Act, 1999 

 The Disabled Persons (Care and Maintenance) Act No. 3 of 1982 

 The Disabled Persons (Employment) Act No. 2 of 1982 

 The Workers Compensation Act, 2008 

 Zanzibar Social Security Fund Act, 1998 

95. Thailand 

 1991 Rehabilitation of Disabled Persons Act 

 The Persons with Disabilities Empowerment Act B.E. 2550 (2007) 

 The Persons with Disabilities Education Act B.E. 2551 (2008) 

96. Turkey 

 Türkiye Cumhuriyeti Anayasasi (Constitution of Turkey) 

 Özürlüler Ve Bazi Kanun Ve Kanun Hükmünde Kararnamelerde Değişiklik Yapilmasi 

Hakkinda Kanun 

 Sosyal Hizmetler Kanunu (Social Services Act) 

 Özel Eğitim Hakkinda Kanun Hükmünde Kararname (Decree on Special Education) 

 Law 5378 (Law on Disabled People) 

 Turkish Disability Act 

97. Uganda 

 Constitution (1995) 

 Children’s Act 

 Civil Procedure Act 

 The Disabled Persons Act, 2006 

 The Geneva Conventions Act 

 The Movement Act 

 The National Council for Disability Act, 2003 

http://www.riksdagen.se/sv/Dokument-Lagar/Lagar/Svenskforfattningssamling/Forordning-2000628-om-arbet_sfs-2000-628/?bet=2000:628
http://www.legislationline.org/documents/id/3702
http://www.riksdagen.se/sv/Dokument-Lagar/Lagar/Svenskforfattningssamling/Diskrimineringslag-2008567_sfs-2008-567/
http://www.ssa.gov/policy/docs/progdesc/ssptw/2010-2011/europe/sweden.html
http://www.google.com/url?sa=t&rct=j&q=sweden%20constitution%20pdf&source=web&cd=2&ved=0CDIQFjAB&url=http%3A%2F%2Fwww.partylaw.leidenuniv.nl%2Fparty-law%2F4c8b8db7-7720-480b-a535-1a017287acdc.pdf&ei=zjSuUfmBJeq5iwKWn4HgDQ&usg=AFQjCNHHUF2Ko3C72J9n5Ajl7s3S5x_x6g&sig2=lwv8i6umJIY6jZ2ZaByhjQ&bvm=bv.47380653,d.cGE
http://db.lawbank.com.tw/FLAW/FLAWDAT01.aspx?lsid=FL002563
http://db.lawbank.com.tw/Eng/FLAW/FLAWQRY03.asp?lsid=FL002563&keyword=disabilities
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/54432/62315/F892162001/TZA54432.pdf
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/8419/97304/F631127255/TZA8419.pdf
http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/8419/97304/F631127255/TZA8419.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---ilo_aids/documents/legaldocument/wcms_125593.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/thailand-rehabilitation-of-disabled-persons-act/
http://thailaws.com/law/t_laws/tlaw0385.pdf
http://global.tbmm.gov.tr/docs/constitution_en.pdf
http://orgm.meb.gov.tr/meb_iys_dosyalar/2012_10/10110701_5378_sayili_kanun.pdf
http://orgm.meb.gov.tr/meb_iys_dosyalar/2012_10/10110701_5378_sayili_kanun.pdf
http://mevzuat.meb.gov.tr/html/132.html
http://mevzuat.meb.gov.tr/html/1041.html
http://www.refworld.org/docid/4c445e652.html
http://www.mevzuat.gov.tr/MevzuatMetin/1.5.5378.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/uganda-constitution/
http://www.ulii.org/ug/legislation/consolidated-act/59
http://www.ulii.org/ug/legislation/consolidated-act/71
http://www.ulii.org/ug/legislation/consolidated-act/363
http://www.ulii.org/ug/legislation/consolidated-act/261
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 Traffic and Road Safety Act 1998 

 Trial on Indictments Act 

 Uganda National Institute for Special Education Act 

98. United Kingdom 

 Disability Rights Act 1999 

 Northern Ireland, Disability Discrimination Regulations 1996 

 Disability Discrimination Act 1995 

 Disability Discrimination Act 2005 

 Special Educational Needs and Disability Act 2001 

99. United States of America 

 Section 504 of the Rehabilitation Act of 1973 

 Individuals with Disabilities Education Act (IDEA) 

 The Americans with Disabilities Act of 1990 (ADA) 

 ADA Ammendments Act of 2008 

100. Uruguay 

 Ley 16.095. Establécese un sistema para asegurarles una protección integral a 

Discapacitados 

101. Venezuela 

 Ley para la integracion de las personas incapacitadas (Aug. 15, 1993) 

 Law for People with disability 

102. Vietnam 

 Ordinance on Disabled Persons (1998) 

 The Barrier–Free Access Code and Standards (2002) 

 Constitution Article 67 

 2010 National Law on Persons with Disabilities 

103. Zambia 

 The Persons with Disabilities Act 1996 

 Handicapped Persons Act, 1968 

 Worker’s Compensation Act, 1999 

104. Zimbabwe 

 Constitution Article 23 

 Disabled Persons Act 1992 

 

  

http://www.ulii.org/ug/legislation/consolidated-act/361
http://www.ulii.org/ug/legislation/consolidated-act/23
http://www.ulii.org/ug/legislation/consolidated-act/138
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/united-kingdom-disability-rights-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/northern-ireland-disability-discrimination-regulations/
http://www.legislation.gov.uk/ukpga/1995/50/contents
http://www.legislation.gov.uk/ukpga/2005/13/contents
http://www.legislation.gov.uk/ukpga/2001/10/contents
http://dredf.org/law/section-504-of-the-rehabilitation-act-of-1973/
http://dredf.org/law/individuals-with-disabilities-education-act-idea/
http://dredf.org/law/americans-with-disabilities-act/
http://www.eeoc.gov/laws/statutes/adaaa.cfm
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/uruguay-ley-16-095/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/uruguay-ley-16-095/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/venezuela-ley-para-la-integracion-de-las-personas-incapacitadas/
http://www.asoquim.com/quimitips/LeyPersonasDiscapacidad.pdf
http://www.vietnamlaws.com/freelaws/Constitution92(aa01).pdf
http://dredf.org/wp-content/uploads/2012/08/Vietnam-the-law-on-persons-with-disabilities.pdf
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/zambia-persons-with-disabilities-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/zambia-handicapped-persons-act/
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/zambia-workers-compensation-act/
http://www.wipo.int/wipolex/en/text.jsp?file_id=214484#LinkTarget_545
http://dredf.org/legal-advocacy/international-disability-rights/international-laws/zimbabwe-disabled-persons-act/
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