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Abstract 

This research aims to improve the way lawyers assess the legal capacity of older Australians. 

The key contributions of this project are to offer new empirical depth to the analysis of lawyers’ 

practice in New South Wales, and to recommend changes to legal practice that will uphold 

older people’s rights to legal decision-making and help prevent elder abuse.  

Older people can become victims of abuse when making significant legal decisions they do not 

understand. Lawyers who prepare and witness legal documents can help safeguard against 

abuse by ensuring that older clients have the requisite capacity for legal decisions. However, 

this process must account for a client’s personal circumstances and vulnerabilities, as well as 

the complexity of decisions to be made. At present, there are significant problems with the 

content and application of laws, tools and guidelines used by lawyers to address legal capacity 

in their everyday practice.  

This research applies a tripartite theory of elder vulnerability – encompassing inherent, 

situational and pathogenic aspects – and a broad human rights approach to elder law to fill 

these gaps by providing a much-needed critical lens through which to view capacity 

assessment. This theoretical framework forms the foundation for an in-depth empirical 

investigation of the law, tools and guidelines for capacity assessment through a directed content 

analysis of capacity complaints made to the Office of the New South Wales Legal Services 

Commissioner between 2011 and 2013.  

The research findings reveal that many lawyers demonstrate poor understanding of cognitive 

impairment, compounded by deficiencies in legal interview and capacity assessment skills. 

Family conflict was also found to be a factor driving complaints. This thesis concludes by 

making recommendations for improvements to the training and regulation of lawyers in 

capacity assessment, and suggests an agenda for future research. 

 

 

  



 

   vi | P a g e  
 

Original and significant contributions to knowledge 
 

1. An original analysis of capacity assessment combining a philosophical understanding 

of autonomy and vulnerability within a human rights framework. 

 

2. Application of a tripartite theory of vulnerability developed by Rogers, Mackenzie and 

Dodds to the capacity assessment process. This lens highlights: the inherent 

vulnerability of older clients with a cognitive impairment; the situational vulnerability 

arising from family conflict and their reliance on lawyers who are poorly trained in 

capacity assessment; and the pathogenic vulnerability created through inconsistent 

application of guidelines, tools and regulation. 

 

3. A comparative analysis of the published capacity guidelines in NSW demonstrating 

inconsistencies in their content leading to recommendations for their reform. 

 

4. Original empirical research that examines the content of three years of capacity 

complaints at the NSW Office of Legal Services Commissioner, providing evidence of 

common features in the capacity assessment processes of lawyers in NSW that 

contribute to complaints. 

 

 

5. Identification of the role of family conflict in capacity complaints, leading to a proposal 

for increased attention to family conflict resolution, including through elder mediation. 
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Introduction 
 
A thesis by publication requires some introduction for those not familiar with the format. It is 

comprised in part of publications focussing on discrete aspects of the overarching thesis 

narrative and written for specific audiences. This provides a challenge for the writer and also 

for the reader, particularly those more familiar with the traditional thesis. By way of guidance, 

this thesis by publication is organised into three parts: Part One – an overview of the thesis; 

Part Two – the publications that form part of the thesis organised into four chapters; and Part 

Three - conclusions and recommendations arising from the empirical research and further 

analysis.  
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PART ONE: Thesis Overview 
 

Part One of the thesis provides an overview. It begins by outlining the context for the project 

and research questions and delineating the scope of the research. Next, the organisation of the 

published papers is explained, outlining their arrangement into four distinct chapters and 

contextualising them by describing the ways in which each paper contributes to the original 

knowledge claimed for the thesis. The links between the papers and the way that the papers 

contribute to answering the research questions is examined 

The literature review is divided into two parts. Chapter 2 provides the background to the law 

and capacity guidelines for NSW, while Chapter 3 considers the literature that grounds the 

human rights and vulnerability frameworks that underscore the research. While each of the 

published papers necessarily canvases the literature, this chapter addresses key aspects 

developed in the thesis in more detail. This is also necessary because the literature examined 

in Chapters 2 and 3 informs the rationale for the directed coding set out in Chapter 4. 

Chapter 4 provides a detailed outline of the research methodology: the directed coding analysis 

adopted in the empirical project is particularised; the sample is delineated; and the limits of the 

data are acknowledged. Papers 5 and 6 are drawn from the empirical data and while they 

describe the methodology in brief, Chapter 4 fills the gaps that are the inevitable result of the 

brevity of publications. 
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Chapter 1: Synopsis 
 
This chapter commences by outlining the context of the research problem before the research 

questions are articulated and the scope of this thesis delineated. Next, the structure of the thesis 

is explained and a short synopsis of the thesis is provided, setting out how each publication 

addresses the research questions. Finally, the original contributions to knowledge that are 

claimed in this thesis are established and the significance of this research is highlighted. 

1.1 Context of the Research Problem  

There is a dearth of knowledge on the actual working of the assessment of legal decision-

making capacity in Australia. This is most significant when lawyers serve older clients. The 

processes are hidden behind a veil of confidentiality and the development of law, tools and 

guidelines for practice has been largely unexamined. This research will fill that knowledge gap 

by making practical recommendations for necessary improvements to the capacity assessment 

of older clients in Australian legal practice. 

The right to make legal decisions is a fundamental human right that belongs to all people,1 

including older people with a cognitive impairment.2 This right has two significant aspects: the 

right to make any legal decision that you do understand, regardless of the outcome and how 

others may judge its wisdom;3 and the right to be protected from making potentially harmful 

decisions that you do not understand.4  

Awareness of the problem of elder abuse related to legal decision-making is growing as the 

population ages.5 Such abuse is commonly perpetrated when older people make particular legal 

decisions for the benefit of a third party and capacity for making those decisions may be 

questioned or contested.6 Lawyers play an important role in preventing these forms of abuse 

through witnessing enduring appointments and preparing legal documents on the instructions 

of older clients.7 When preparing and witnessing enduring documents, lawyers must certify 

                                                           
1 Convention on the Rights of Persons with Disabilities, opened for signature 13 December 2006, 2515 UNTS 3 
(entered into force 3 May 2008) Art 12.  
2 The terms ‘cognitive impairment’ and ‘dementia’ are delineated and defined for the purpose of this thesis in 
Chapter 1, 1.3 “Scope of the thesis”. 
3 Convention on the Rights of Persons with Disabilities, opened for signature 13 December 2006, 2515 UNTS 3 
(entered into force 3 May 2008) Art 12 (2).  
4 Ibid, Art 12 (4). 
5 Australian Bureau of Statistics, 'Future Population Growth and Ageing' (Australian Bureau of Statistics, 2009) 
<http://www.ausstats.abs.gov.au/ausstats/subscriber.nsf/LookupAttach/4102.0Publication25.03.092/$File/41020
_Populationprojections.pdf>. 
6 Australian Law Reform Commission, 'Elder Abuse - A National Legal Response' (2017), Chapter 5. 
7 In NSW, these advance planning documents typically comprise the appointment of an Enduring Power of 
Attorney (for future financial decisions), appointment of an Enduring Guardian (for decisions about health care, 
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that, to the best of their knowledge, their client had the capacity for the decision at the time it 

was made.8 Decision-making capacity means that clients could: understand the situation they 

were in and the decision to be made; evaluate their options and the consequences of those 

choices; weigh the risks and benefits of the choices; and communicate their decision.9 

The most common reason for a legal challenge to the decision-making ability of an older 

Australian is the belief that they have been affected by a condition associated with ageing. 

However, decline in old age is not inevitable.10 An incorrect assessment of decision-making 

capacity could result in older people who do have legal capacity being prevented from making 

their own decisions, thereby infringing upon their legal decision-making rights. This can also 

lead to a devastating loss of agency and expensive, stressful and time-consuming legal 

challenges. 

A lawyer’s assessment of their client’s capacity is a safeguarding measure to uphold these 

rights to legal decision-making. Older people are often advised to see a lawyer for assistance 

with advance planning at the same time that they are given a diagnosis of a cognitive 

impairment or when dementia is perceived to affect their decision-making abilities.11 Decision-

making capacity is relevant across many decision domains in the civil law context, including 

decisions to: marry, vote or consent to sexual intercourse; instruct a solicitor to commence, 

continue, or settle legal proceedings; make an advance directive; and enter into property 

transactions including by sale, testamentary promise or a gift.12 However, advance planning 

for older clients typically involves preparing legal instruments in anticipation of a time when a 

person may lack the ability to make their own decisions. Planning documents may include 

                                                           
accommodation and other lifestyle decisions), making a will and decisions about how to manage property, 
including real estate. 
8 In this thesis, the terms “legal capacity” and “legal decision-making capacity” are used interchangeably. 
“Legal capacity” in this sense is not to be confused with legal standing or legal personality. 
9 Nick O'Neill and Carmelle Peisah, Capacity and the Law (Sydney University Press, 2011) 1.2. See Chapter 2 
below for a detailed outline of the law of legal capacity. 
10 Philip Batterham, Helen Christensen and Andrew Mackinnon, 'Comparison of Age and Time-to-Death in the 
Dedifferentiation of Late-Life Cognitive Abilities ' (2011) 26(4) Psychology and Aging 844, 848; Anja Leist, 
Jenni Kulmala and Fredrica Nyqvist, 'Perspectives on Health and Cognition in Old Age: Why We Need 
Multidisciplinary Investigations' in Anja Leist, Jenni Kulmala and Fredrica Nyqvist (eds), Health and Cognition 
in Old Age: From Biomedical and Life Course Factors to Policy and Practice (Springer, 2014) 2. 
11 Lawrence Frolik, 'Later Life Legal Planning' in Israel Doron (ed), Theories on Law and Ageing: The 
Jurisprudence of Elder Law (Springer, 2009) 11. 
12 Nola Ries, 'Lawyers and Advance Care and End-of-life Planning: Enhancing Collaboration Between Legal 
and Health Professions' (2016) 23(4) Journal of Law and Medicine 887, 887. See Chapter 2 below for an outline 
of the test in various contexts. 
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health care directives,13 end-of-life treatment decisions, appointment of future substitute 

decision-makers and making a will.14  

In NSW, Enduring Guardians may make health, lifestyle and medical decisions for principals 

once they lose the capacity to do so,15 while an Enduring Power of Attorney (EPOA) grants 

financial decision-making powers that commence when principals lose capacity and last until 

their death.16 Lawyers are one of a small class of authorised witnesses of these appointments 

who must certify that they explained the effect of the instrument and that the principal 

‘appeared to understand the effect’.17 In an ageing population, advance planning is a growing 

source of business and income for the legal profession, and has subsequently given rise to an 

increasing number of complaints and disputes.18Armed with Enduring Guardianship and an 

EPOA, an appointee can exercise total decision-making control for a person deemed to no 

longer have legal capacity. Lawyers who prepare a contract for the sale of real estate or prepare 

a will must also ensure that their client has the necessary capacity for these decisions. Taken 

together, these legal decisions have the potential to confer enormous control over the assets of 

a person during their lifetime and beyond.19   

Guardianship Tribunals around Australia are expending increasing resources to deal with 

disputes over the decision-making capacity of older people,20 while probate courts have seen 

an increasing number of challenges to wills made by older people with contested capacity.21 

Capacity assessment thus has an impact on the broader community because challenges 

consume court time and public resources. Legal regulators have also noted a growing number 

of complaints in this area and inquiries into elder abuse have recognised the role that lawyers 

                                                           
13 Technical and Ethical Principal Committee of the Australian Health Ministers’ Advisory Council The 
Clinical, 'A National Framework for Advance Care Directives' (Australian Health Ministers’ Advisory Council, 
2011) 5. 
14 Frolik, above n 11. 
15 Guardianship Act 1987 NSW, s6E. In other States of Australia, there is a single instrument for appointment of 
an Enduring Guardian and Enduring Power of Attorney. For a summary of the instruments and witnessing 
requirements in each State, see Australian Law Reform Commission, 'Equality, Capacity and Disability in 
Commonwealth Laws' (ALRC Report 124) (2014), Appendix 1 and Appendix 2. 
16 Powers of Attorney Act 2003 NSW, s19. 
17 Powers of Attorney Act 2003 NSW, s19 (c); Guardianship Act 1987 NSW, s6C (e).  
18 Office of the Legal Services Commissioner, '2013-2014 Annual Report' (Office of the Legal Services 
Commissioner, 2014) 
<http://www.olsc.nsw.gov.au/Documents/2013_2014%20annual%20report%20accessible.pdf> 32. 
19 Natalia Wuth, 'Enduring Powers of Attorney; With Limited Remedies It's Time to Face the Facts!' (2013) 7 
Elder Law Review 1, 1. Ann-Louise McCawley et al, 'Access to Assets: Older People With Impaired Capacity 
and Financial Abuse' (2006) 8(1) The Journal of Adult Protection 20.  
20 Christine Fougere, 'The Role of NCAT's Guardianship Division' (University of New South Wales Elder Law 
Seminar, 2016) 1. 
21 Victorian Law Reform Commission, 'Consultation Paper 11: Wills' (2012) 23. 
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may play in enabling elder abuse through poor capacity assessment practices.22 A recent 

Australian Law Reform Commission (ALRC) Inquiry highlighted that misuse of EPOAs was 

a common cause of financial abuse of the elderly,23 a finding echoed in other national 

research.24  

These factors combined create an imperative for research to examine the law, tools and 

guidelines for lawyers engaged in capacity assessment. There have been no prior studies 

examining the practices of lawyers in this field in New South Wales (NSW). Studies in other 

Australian states that proceeded by way of surveys and interviews have revealed that lawyers 

are confused about how to assess functional decision-making capacity.25 Further research is 

therefore needed to specifically examine how lawyers interact with older clients with 

questionable capacity, and how to improve the legal decision-making capacity of older clients. 

This research sets out to fill these gaps by examining how capacity assessment laws, tools and 

guidelines are applied by some lawyers in the state of NSW. 

1.2 Research Questions 

The aim of this research is to improve the way that lawyers assess the decision-making capacity 

of older Australians. A key outcome will be to promote older people’s rights to legal decision-

making and help prevent elder abuse. This research therefore addresses the following question: 

How well do lawyers assess the decision-making capacity of older clients? 

Following from this research question, a number of secondary questions then arise: 

i. What are the current laws, guidelines and tools available to lawyers for capacity 

assessment?  

ii. Are the laws, guidelines and tools applied and enforced? 

iii. Do current practices uphold the human rights of older people to make legal decisions? 

                                                           
22 Office of the Legal Services Office of the Legal Services Commissioner, '2014-2015 Annual Report' (2015) 
<http://www.olsc.nsw.gov.au/Documents/Annual%20Report%202014%202015.pdf>3; Australian Law Reform 
Commission, 'Elder Abuse (Discussion Paper 83)' (12 December 2016) 
<https://www.alrc.gov.au/sites/default/files/pdfs/publications/dp83.pdf>; New South Wales Government, 
'Whole of Government Response to the Inquiry Into Elder Abuse' (2017) 2. 
23 Australian Law Reform Commission above n 6, 160. 
24 Rae Kaspiew, Rachel Carson and Helen Rhoades, 'Elder Abuse: Understanding Issues, Frameworks and 
Responses' (Australian Institute of Family Studies, 2016) 11. 
25 E Helmes, V E Lewis and A Allan, 'Australian Lawyers' Views On Competency Issues In Older Adults' 
(2004) 22 Behavioral Sciences & the Law 823; Lindy Willmott and Greg Shoebridge, 'Witnessing EPAs 
Empirical Research' (2007) 27(5) Queensland Lawyer 238; Lindy Willmott and Benjamin White, 'Solicitors and 
Enduring Documents: Current Practice and Best Practice' (2008) 16(3) Journal of Law and Medicine 466; Kelly 
Purser, Competency and Capacity: The Legal and Medical Interface (PhD Thesis, University of New England, 
2013). 
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iv. Does a tripartite theory of vulnerability help to understand all of the above and in 

particular: 

a. how lawyers assess their client’s decision-making capacity? 

b. how capacity assessment practices are regulated? 

Before setting out how this thesis addresses the research questions, the following section 

refines the scope of this research and clarifies key concepts and legal terms.  

1.3 Scope of the Research 

This research focuses specifically on Australian lawyers’ assessment of the capacity of older 

persons to make legal decisions. Worldwide, definitions of ‘old’ and ‘older’ people are 

contested.26 In this thesis, older people are defined as those aged over sixty-five and ‘very old’ 

as those aged eighty-five years and over. This definition is consistent with Australian Bureau 

of Statistics demographics and definitions used to generate national health data.27 Although 

decision-making capacity is relevant across the life-span, its assessment for older people has 

emerged as a distinct field.28 One reason for this is the difference between an assessment of 

decision-making capacity for a person with profound and life-long decision-making 

impairments, compared to assessing a person who once had legal decision-making capacity 

and then experienced cognitive decline in old age.29  

Legal capacity and incapacity are sometimes described as legal fictions or social constructs,30 

which is not to suggest that they are without utility. The presumption of capacity works to 

protect individual rights to legal decisions, while findings of incapacity are designed to 

                                                           
26 Gail Wilson, Understanding Old Age: Critical and Global Perspectives (Sage, 2000) 8; Penny Vera-Sanso, 
'Experiences in Old Age: A South Indian Example of how Functional Age is Socially Structured' (2006) 34(4) 
Oxford Development Studies 457, 459; Hajime Orimo et al, 'Reviewing the Definition of "Elderly"' (2006) 6(3) 
Geriatrics and Gerentology International 149. 
27 Australian Bureau of Statistics (ABS), Who Are Australia's Older People? Reflecting a Nation: Stories from 
the 2011 Census <http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/2071.0main+features752012-2013>. For 
discussion of the definitional debate around the terms ‘old’, ‘older’ and ‘very old’, see especially Orimo et al, 
above n 26. 
28 Jennifer Moye and Daniel Marson, 'Assessment of Decision-Making Capacity in Older Adults: An Emerging 
Area of Practice and Research' (2009) 7 Focus 88; Jennifer Moye, Daniel Marson and Barry Edelstein, 
'Assessment of Capacity in an Aging Society' (2013) 68(3) American Psychologist 158, 158. 
29 These distinctions have been made throughout the history of substitute decision-making. See for instance, 
Louise Harmon, 'Falling off the Vine: Legal Fictions and the Doctrine of Substituted Judgment' (1990) 100(1) 
Yale Law Journal 1, 16. 
30 Duncan Kennedy, 'Distributive and Paternalist Motives in Contract and Tort Law, with Special Reference to 
Compulsory Terms and Unequal Bargaining Power' (1982) 41(4) Maryland Law Review 563, 644; Charles 
Sabatino and Erica Wood, 'The Conceptualization of Capacity of Older Persons in Western Law' in Israel Doron 
and Ann Snoden (eds), Beyond Elder Law: New Directions in Law and Aging (Springer, 2012) 35, 35; Margaret 
Hall, 'Mental Capacity in the (Civil) Law: Capacity, Autonomy, and Vulnerability' (2012) 58(1) McGill Law 
Journal 61, 93; Peter Skegg, 'Presuming Competence to Consent: Could Anything Be Sillier' (2011) 30(2) 
University of Queensland Law Journal 165. 
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safeguard a person from the harmful effects of a decision that they do not understand. This 

research is concerned with those situations where the task of legal decision-making capacity 

assessment falls to lawyers, whether that decision is made in isolation, or draws on consultation 

with family, carers, or medical professionals. Capacity assessment processes used by the 

medical profession are discussed in reference to some of the complaint files examined in the 

empirical project; however, a complete discussion of the various assessment methods and tools 

used by the medical profession is beyond the scope of this research.31  

In Australia, professional rules require that a lawyer only accept instructions from a person 

who is ‘competent’.32Although the term ‘competence’ is sometimes distinguished to mean 

legal competence and capacity to mean a determination of mental ability by a health 

professional,33 in practice the two terms are often conflated.34 This thesis uses the term 

‘capacity’ in the first person sense, referring to the ability of a person to make a legal decision 

for themselves.35 Notably, this thesis is constrained to discussion of legal decision-making 

capacity in the civil law context. Assessment of capacity in the criminal law context, including 

the capacity to stand trial, involves different principles and is beyond the scope of this thesis.36  

In older populations, there are numerous neurological conditions or cognitive impairments that 

can affect capacity.37 Throughout this thesis, the term ‘cognitive impairment’ refers broadly to 

any condition or disease that may impact capacity, for instance a brain injury, mental illness, 

                                                           
31 For a comparison of the approaches of the two professions; See especially, Marshall Kapp, ‘Older Clients 
with Questionable Legal Competence: Elder Law Practitioners and Treating Physicians’ (2011) 37 (1) William 
Mitchell Law Review 99; See also, Marshall B Kapp, 'Decisional Capacity in Theory and Practice: Legal 
Process Versus 'Bumbling Through'' (2002) 6 Aging and Mental Health ; Moye, Marson and Edelstein, above n 
28; Kelly Purser and Tuly Rosenfeld, 'Evaluation of Legal Capacity by Doctors and Lawyers: The Need for 
Collaborative Assessment' (2014) 201(8) Medical Journal of Australia 483 . For discussion of medical 
assessment of capacity generally: See, Mary Donnelly, Healthcare Decision-Making and the Law: Autonomy, 
Capacity and the Limits of Liberalism (Cambridge University Press, 2010). 
32 Law Council of Australia, Australian Solicitors’ Conduct Rules 2015, r 8. 
33 O'Neill and Peisah, above n 9, 1.2; Kelly Purser and Tuly Rosenfeld, 'Assessing Testamentary and Decision-
Making Capacity: Approaches and Models' (2015) 23(1) Journal of Law and Medicine 121, 122. 
34 Philip Bielby, 'The Conflation of Competence and Capacity in English Medical Law: A Philosophical 
Critique' (2005) 8(3) Medicine, Health Care and Philosophy 357, 357. 
35 Legal capacity may be used in other contexts to refer to substitute decision-making powers. See also above n 
8. 
36 R v Presser (1958) 45 VR; Piers Gooding and Charles O'Mahony, 'Laws on Unfitness to Stand Trial and the 
UN Convention on the Rights of Persons with Disabilities: Comparing Reform in England, Wales, Northern 
Ireland and Australia' (2016) 45 International Journal of Law, Crime and Justice 122, 125. 
37 Jennifer Moye et al, 'Neuropsychological Predictors of Decision-Making Capacity Over 9 Months in Mild-to-
Moderate Dementia' (2006) 21(1) Journal Of General Internal Medicine 78; Sarah Stormoen et al, 'Cognitive 
Predictors of Medical Decision-making Capacity in Mild Cognitive Impairment and Alzheimer's Disease' (2014) 
29 International Journal of Geriatric Psychiatry 1304.  
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delirium, or a neurodegenerative disorder of some kind.38 Of particular relevance to this 

research are the neurodegenerative diseases most associated with ageing and caught by the 

umbrella term ‘dementia’.39 These include Alzheimer’s disease, vascular dementia, Lewy body 

disease and frontotemporal dementia (or Pick’s disease).40 Dementia is only one category of 

cognitive impairment. In discussing case studies in this thesis where the cause of a person’s 

alleged lack of capacity was not known, or when referring to all possible causes of loss of 

capacity, the term ‘cognitive impairment’ is used throughout. Where the term ‘dementia’ is 

used, it relates to a specific diagnosis that has been ascribed to an older person, whether an 

informed diagnosis by a medical professional or a lay diagnosis by a relative, carer or other 

person.  

The scope of this project makes the findings relevant for lawyers in Australia as a whole, but 

is primarily engaged with the practice of lawyers in NSW.41 Regulation of the legal profession 

in Australia is currently state-based and NSW has the largest proportion of practising lawyers 

in the country. NSW also houses the largest proportion of the ageing population in Australia.42 

Comparisons can be drawn between NSW and other states of Australia, particularly with 

respect to the regulatory response to complaints about capacity assessment. However, a 

comprehensive comparative study is beyond the scope of this thesis. This research includes an 

empirical component comprising a directed content analysis of the capacity complaints handled 

by the NSW Office of Legal Services Commissioner (OLSC) between 2011 and 2013. Capacity 

complaints at the OLSC overwhelmingly deal with complaints related to older persons. The 

nature of the sample and the methodology applied to this study is outlined further in chapter 

four. 

                                                           
38 A complete discussion of cognitive impairment and its causes is outside the scope of this thesis. See generally 
Anja Leist and Johan Mackenbach, ' Social, Behavioral, and Contextual Influences on Cognitive Function and 
Decline over the Life Course ' in Anja Leist, Jenni Kulmala and Fredrica Nyqvist (eds), Health and Cognition in 
Old Age: From Biomedical and Life Course Factors to Policy and Practice (Springer, 2014) ; and in the 
Australian context: See, Australian Institute of Health and Welfare, Growing Older Australian Government 
<http://www.aihw.gov.au/australias-welfare/2015/growing-older/>. 
39 Alzheimer's Australia, Statistics, Summary of Dementia Statistics in Australia 
<http://www.fightdementia.org.au/understanding-dementia/statistics.aspx>. 
40 Rita Jablonski, 'Dementia is Not Dementia is Not Dementia' (2013) 39(1) Journal of Gerontological Nursing 
3; National Institute on Aging, 'Frontotemporal Disorders: Information for patients, Families and Caregivers' 
(National Institute of Health, 2013); Deloitte Access Deloitte Access Economics, 'Dementia Across Australia 
2011-2050' (2011). 
41 The generalizability and transferability of the research are discussed further in Chapter 4. 
42 Urbis, '2014 Law Society National Profile' (Law Society of New South Wales, 2015); Australian Institute of 
Health and Welfare, Australia's Changing Age and gender Profile <http://www.aihw.gov.au/ageing/older-
australia-at-a-glance/demographics/age-and-gender/>. 
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The examination of how lawyers assess a client’s capacity includes an analysis of all of the 

reported Australian disciplinary cases dealing specifically with capacity assessment processes 

and analysis of the leading cases describing capacity assessment principles. There are a number 

of disciplinary cases in NSW where lawyers have been struck off the roll for taking advantage 

of older clients with a cognitive impairment.43 Although these cases were investigated and 

prosecuted by the OLSC or the Law Society of NSW, only the more serious charges of fraud 

or misappropriation of funds were pursued rather than questions about capacity assessment. 

Such cases fall outside the scope of this thesis.  

In the field of elder law there has been a particular emphasis on elder mediation as one process 

that may be utilised to facilitate supported decision making and maximise the exercise of legal 

capacity.44 Mediation has also been proposed as an appropriate process to address elder abuse, 

especially when it occurs in the context of family conflict.45 An examination of elder mediation 

and capacity assessment guidelines employed in the mediation field to address the needs of 

older clients is therefore an appropriate inclusion. Lawyers participating in mediation with or 

for an older client have an ethical responsibility to assess decision-making capacity. The 

mediator must also assess the extent to which an older person has capacity to participate in the 

process, including the capacity to enter into any agreements arising from the mediation.46  

Having refined the scope of this research, the following section outlines the contribution of the 

publications that form Part Two of the thesis. 

 

                                                           
43 See for instance: Berger v Council of the Law Society of NSW [2013] NSWSC 1080; Legal Services 
Commissioner v O’Donnell [2015] NSWCATOD 17. 
44 Glenn Cohen, 'Negotiating Death: ADR and End of Life Decision-Making' (2004) 9 Harvard Negotiation 
Law Review 253; Alexandra Crampton, 'Elder Mediation in Theory and Practice: Study Results From a National 
Caregiver Mediation Demonstration Project' (2013) 56(5) Journal of Gerontological Social Work 423; Susan 
Crawford et al, 'From Determining Capacity to Facilitating Competencies: A New Mediation Framework' 
(2003) 20(4) Conflict Resolution Quarterly 385. 
45 Gemma Smyth, 'Mediation in Cases of Elder Abuse and Mistreatment. The Case of University of Windsor 
Mediation Services' (2011) 30 Windsor Review of Legal and Social Issues 121; Karen Williams, 'Elder 
Mediation in Australia' (2013) 6(7) Elder Law Review ;Dispute Resolution Branch Queensland Department of 
Justice, 'Supported Elder Mediation: Discussion Paper' (2016); Arlene Groh and Rick Linden, 'Addressing Elder 
Abuse: The Waterloo Restorative Justice Approach to Elder Abuse Project' (2011) 23 Journal of Elder Abuse & 
Neglect 127; Ian Fletcher, 'Can Specialised Family Mediation Prevent Elder Abuse in Australia' (2012)  
<ftp://ftp.im.com.au/ME12/Final%20papers/Ian%20Fletcher.pdf>; Dale Bagshaw et al, 'Elder Mediation and the 
Financial Abuse of Older People by a Family Member' (2015) 32(4) Conflict Resolution Quarterly 443. 
46 David Spencer, 'Capacity to Enter a Deed of Mediation' (2001) 12(4) Australasian Dispute Resolution Journal 
209.  
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1.4  Contribution of the Publications 

Part Two of the thesis, comprising Chapters 5 through 8, contains the publications produced as 

part of this research. These articles are presented thematically rather than chronologically, 

following themes of: human rights in Chapter 5; the law and guidelines for capacity assessment 

in Chapter 6; presentation of empirical findings in Chapter 7; and elder mediation in Chapter 

8.   

In Chapter 5, the human rights framework that underscores the research is explained and the 

tripartite theory of vulnerability is introduced. This framework makes a significant contribution 

to the thesis and to the knowledge that is developed about assessing legal decision-making 

capacity. International human rights law forms one part of the law and capacity assessment 

guidelines outlined in Chapter 6, informs the coding of the empirical research reported in 

Chapter 7 and is also a focus of the mediation papers in Chapter 8.  

The papers in Chapter 6 ground the research in the law and guidelines for capacity assessment 

to begin to answer questions about how lawyers should assess the decision-making capacity of 

older clients. Chapter 6 begins with a paper analysing the first Australian judgment to use the 

phrase ‘capacity negligence’, followed by a paper that provides a comprehensive review of the 

capacity assessment guidelines for lawyers in NSW and detailing the inconsistencies in 

approach. This paper makes a significant contribution to understanding capacity assessment as 

this kind of comparative analysis has not previously been undertaken. In addition to identifying 

deficiencies in the guidelines, commonalities emerged that once again informed the coding 

scheme for the empirical research. The final paper in Chapter 6 applies this understanding in 

an article prepared for a professional journal, addressing the discrete practice of referrals by 

lawyers for medical assessment of legal decision-making capacity. 

Having established the human right to legal capacity in Chapter 5, and the way that this right 

is expressed in the law of capacity and the NSW guidelines in Chapter 6, the empirical research 

of three years of capacity complaint files at the OLSC reported in the two papers comprising 

Chapter 7 applies that understanding. The empirical research outlined in papers 5 and 6 is an 

original contribution to knowledge that addresses the primary research question of how lawyers 

assess the capacity of older clients and also sheds light on the regulation of lawyers’ practices 

in this area. 

Finally, Chapter 8 presents two publications on the topic of elder mediation. Chronologically, 

these were amongst the first papers to be published as part of this thesis and grew from the 



 

   12 | P a g e  
 

early research and literature review highlighting how often elder mediation was proposed as to 

address instances of elder abuse. As the empirical research progressed, it became clear that 

family conflict underpinned many complaints in this area and also influenced how the regulator 

was able to respond to complaints. Elder mediation thus emerged in a new light, as a process 

with the potential to improve the legal decision-making capacity of older people caught up in 

family conflict. In this way, these papers make a new contribution to the elder mediation field 

and to understandings of potential accommodations that could be made to improve the 

decision-making of older clients. 

In the following section the individual papers are briefly summarised and linked to the 

research questions and contribution to knowledge.47 

Paper 1: Lise Barry & Susannah Sage-Jacobson, ‘Substitute Decision Making for the 
Elderly in Australia’, in Ralph Ruebner, Teresa Do and Amy Taylor (eds) International 
and Comparative Law on the Rights of Older Persons, (2015 Vandeplas Publishing) 286-
302. 

This paper, prepared initially for an international conference on the advancement of human 

rights for older persons,48examines the right to legal capacity under the Convention on the 

Rights of Persons with a Disability (CRPD) in the context of the law of substitute decision-

making in Australia.49 An analysis of Article 12 of the CRPD is applied to the situation of older 

clients with a cognitive impairment and the importance of safeguards and accommodations for 

vulnerable persons highlighted. The tripartite theory of vulnerability that forms the conceptual 

foundation for this research is introduced,50 and the right to accommodations to maximise 

decision making capacity is established.  

While this paper and paper 7 make proposals for capacity assessment under supported decision-

making regimes, the remaining papers primarily examine how lawyers approach capacity 

assessment within the current legal framework of substitute decision-making.  

Chapter 6, comprising papers 2, 3 and 4, deals with the law, tools and guidelines for lawyers’ 

assessment of legal decision-making capacity. 

                                                           
47 The contribution that each of these papers makes to answering the research questions and contributing to 
knowledge in the field is further outlined in table form in Appendix B. 
48 The 21st Annual Belle R. and Joseph H. Braun Memorial Symposium: 2014 International Elder Law & 
Policy Conference, John Marshall Law School, Chicago, Illinois (July 10-11, 2014).  
49 Convention on the Rights of Persons with Disabilities: Declarations and Reservations (Australia), opened for 
signature 30 March 2007, 999 UNTS 3 (entered into force 3 May 2008). 
50 Wendy Rogers, Catriona Mackenzie and Susan Dodds, 'Why Bioethics Needs a Concept of Vulnerability' 
(2012) 5(2) International Journal of Feminist Approaches to Bioethics 11. 
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Paper 2: Lise Barry, ‘Case Note: Goddard Elliott v Fritsch [2012] VSC 87’ (2012) 10 
Macquarie Law Journal, 105 – 110. 

Paper 2 is an analysis of a seminal Victorian case that sets out the common law principles for 

findings of ‘capacity negligence’ in Australia that may occur when lawyers fail in their 

obligation to assess their clients’ capacity.51 A proper understanding of this case is essential to 

addressing research questions related to the law of legal decision-making capacity. Now cited 

in the commentary to Rule 8 of the Australian Solicitors’ Conduct Rules, this case serves to 

caution lawyers who may be in doubt about whether to take instructions from a client 

experiencing a cognitive impairment. 

Paper 3: Lise Barry, ‘Capacity Guidelines in NSW: Time for a Review’ (2017) (prepared 
for publication).52 

This paper provides a comprehensive comparative analysis of the law and guidelines for 

capacity assessment in NSW.  

This is the first detailed thematic analysis of all of the guidelines that have been recommended 

to lawyers in NSW over the past eight years.53 Following an introduction to the law of legal 

decision-making capacity, the published capacity guidelines are described and compared 

across the following domains: 

 Guiding principles for capacity assessment, including a human rights analysis in 

keeping with this thesis. 

 Instructions about when to investigate capacity further. 

 Instructions about how to conduct an interview for capacity assessment purposes. 

 Details about which professionals to consult for a medical opinion about capacity. 

 What the documents say about the significance of old age to the question of capacity. 

 Assessing for undue influence. 

 The requirement of keeping a record of the procedure undertaken. 

 The level of information and instruction about how to maximise capacity through the 

provision of accommodations. 

                                                           
51 This case is now cited in the commentary to rule 8 of the Australian Solicitors Rules: Law Council of 
Australia, Australian Solicitors' Conduct Rules 2011 and Commentary, (2013). 
52 This paper was prepared for publication in 2015 and revised in 2017 after the NSW Law Society updated their 
capacity assessment guidelines to reflect the introduction of the Uniform Legal Profession Law in NSW and 
Victoria.  
53 This analysis includes the guidelines that were in place during 2011 – 2013, the period of analysis for the 
empirical research of complaint files, as well new guidelines published subsequent. 
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This analysis provided the basis for codes applied in the directed content analysis reported in 

papers 5 and 6, and also informed recommendations to revise and update the capacity 

guidelines contained in Part Three of this thesis. 

Paper 4: Lise Barry and Jane Lonie, 'Capacity, Dementia and Neuropsychology', Law 
Society Journal, October 2014, 78-79 

While paper 3 establishes that the capacity guidelines for lawyers may create confusion about 

the most appropriate medical professionals to refer clients to, this paper, prepared for a 

professional journal, contributes to closing the knowledge gap by providing advice on referral 

practices and an explanation of the particular expertise of neuropsychologists.  

This paper also analyses some of the different symptoms of cognitive impairment in the elderly 

and how these may manifest in the client’s presentation. In this way, the paper contributes to 

answering questions about how lawyers should assess their client’s capacity and feeds into 

recommendations made in Part Three of the thesis about inter-disciplinary co-operation. 

In Chapter 7, the focus moves to reporting the findings of the empirical research that examined 

three years of capacity complaints at the OLSC. 

Paper 5: Lise Barry, ‘Capacity and Vulnerability: How Lawyers Assess the Legal 
Capacity of Older Clients’ (2017) 25 Journal of Law and Medicine 267 

Reporting findings from the empirical research, this paper focuses on the medico-legal 

interface, with specific examples of how legal and medical professionals may fail to 

communicate properly with one another. Gaps in lawyers’ understanding of dementia are 

identified, including misuse or misinterpretation of a diagnosis of dementia and cognitive 

screening tools. Deficiencies in note-taking and poor referral practices are documented and the 

role of family conflict in capacity disputes is highlighted. These deficiencies in lawyers’ 

practices are further explored in the remaining papers and in part three of this thesis. Examples 

are provided of both lawyers’ and doctors’ reports demonstrating a status-based approach to 

legal capacity, rather than the functional assessment mandated in law. This paper provides a 

partial answer to the research question of how lawyers assess the  capacity of older clients and 

is an original contribution to knowledge in the field. 

Paper 6: Lise Barry, ‘He Was Wearing Street Clothes Not Pyjamas: Common Mistakes 
in Lawyers’ Assessment of Legal Capacity for Vulnerable Older Clients’ (2018) Legal 
Ethics 21 (1) 3-22 



 

   15 | P a g e  
 

This paper makes two main contributions to the thesis. Firstly, it builds on papers 3 and 5, 

providing further analysis of the empirical research undertaken at the OLSC organised 

thematically against the recommended guidelines and common law on legal decision-making 

capacity assessment. This publication provides empirical evidence of how lawyers assess the 

decision-making capacity of their older clients organised in the form of four case studies. 

This paper also emphasises the role of vulnerability theory as an organising principle for the 

analysis of data and the emerging recommendations. In particular, the three aspects of 

Rogers, Mackenzie and Dodds’ tripartite theory of vulnerability (inherent, situational and 

pathogenic vulnerability) are more explicitly applied to capacity complaints.54 The paper 

concludes with recommendations for reform that are further discussed in Part 3 of this thesis. 

In Chapter 8, the two mediation papers shift the focus from the problems of lawyers’ 

assessment of capacity, toward recommendations for reform and the role that mediation 

might play in capacity assessment. 

Paper 7: Lise Barry, 'Elder Mediation' (2013) 24 Australasian Dispute Resolution 
Journal 251. 

This paper addresses the assessment of capacity to participate in mediation. In particular, a 

discrete aspect of capacity assessment in the form of providing accommodations for older 

people to assist their decision-making within the elder mediation process is discussed. As 

identified in papers 5 and 6, family conflict is a common underlying feature of disputes over 

capacity. Given that mediation is considered particularly suitable for addressing family 

conflict, lawyers and mediators need to assess the capacity of their older clients both to 

participate in a mediation, and also to make agreements at the end of a mediation.  

However, this paper moves beyond the mechanics of capacity assessment, and contributes to 

the understanding of a human rights approach to maximising client capacity through a 

discussion of how accommodations may enhance the decision-making abilities of older clients. 

This focus for elder mediation is an original contribution to the field.  

Paper 8: Lise Barry, ‘Elder Mediation: What’s in a Name?’, Conflict Resolution 
Quarterly (2015) 34 (4), 435 – 442. 

The final paper further considers the capacity for mediation within a human rights framework. 

The paper commences with an overview of the development of the elder mediation field and 

the problematic definitional debates around the term ‘elder mediation’ are analysed within a 

                                                           
54 Rogers, Mackenzie and Dodds, above n 50. 
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human rights lens. The article then provides an overview of the ethics guidelines for elder 

mediators and argues that the focus in mediation should be on accommodating the participation 

and legal capacity of older participants to the fullest extent possible.  

 

1.5  Part Three: Recommendations and Conclusion 

Chapter 9 looks to the future of capacity assessment and suggests potential reforms and a future 

research agenda in four particular areas: professional regulation of capacity complaints under 

the uniform law; law reform proposals for improved guidelines and tools for capacity 

assessment; use of conflict resolution to address capacity assessment and elder abuse; and 

proposals for improvements to legal education.  

The chapter responds to recent national and State inquiries: The ALRC Inquiry into Equality, 

Capacity and Disability;55 the ALRC report on elder abuse released in 2017;56 and two NSW 

inquiries, one into elder abuse,57 the other a review of the Guardianship Act 1987.58 The 

specific recommendations for improvements to capacity assessment contained in these reports 

are evaluated.  

Chapter 10 completes this thesis, summarising the conclusions drawn in this research, 

providing answers to the research questions posed and justifying the claims to original 

contributions to knowledge outlined below. 

 

1.6  Original Contributions to Knowledge 

The following section summarises the gaps in the literature that were identified in this thesis 

and the ways in which this research responds to those gaps and contributes new knowledge to 

the field. 

                                                           
55 Australian Law Reform Commission, above n 15. 
56 Australian Law Reform Commission above n 6. 
57 General Purpose Standing Committee No. 2, 'Elder Abuse in New South Wales' (Report No. 44, New South 
Wales Parliament, Legislative Council, 2016); New South Wales Law Reform Commission, 'Review of the 
Guardianship Act 1987: Draft Proposals' (November 2017) 
<http://www.lawreform.justice.nsw.gov.au/Documents/Current-
projects/Guardianship/Draft%20Proposals/Draft%20Proposals.pdf> . 
58 NSW Law Reform Commission, 'Review of the Guardianship Act 1987' (2017 ongoing). 
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1.6.1 Human Rights Framework 

No other Australian study of lawyer’s capacity assessment skills has explicitly considered 

capacity assessment of older clients from a human rights perspective. Previous research 

surveying lawyers about their views has not considered the extent to which lawyers apply 

human rights principles of support and accommodations to improve decision-making capacity.  

These competing human rights principles are specifically addressed in relation to legal 

decision-making in the CRPD, Article 12, “Equal Recognition Before the Law”.59 As Australia 

is a signatory to the convention this is a sound basis for a human rights perspective of the 

examination of capacity. The human rights framework also expands the vision of responsibility 

for the way that the law is applied. Article 12 (4) of the CRPD, expressly places responsibility 

for safeguarding in the hands of the State.60 Therefore, the responsibility for capacity 

assessment as a safeguarding measure lies not just with individual solicitors but with the State 

systems of legal education and legal regulation that seek to set standards for how capacity 

assessment is performed. This thesis thus examines capacity assessment at the individual and 

institutional levels, filling this gap in the literature. (See papers 1, 5 and 6 in particular). 

It follows that capacity assessment should be examined through a theoretical lens that 

encompasses the individual client, the lawyer and the role of the state in that process, which 

invites consideration of the tripartite approach to vulnerability applied in this research.  

1.6.2 Theoretical Framework of Vulnerability 

The protection of vulnerable people is acknowledged as an important rationale for the law of 

legal capacity and for the application of safeguards in the form of capacity assessment, however 

the meaning of vulnerability and its application is under-theorised.  

This thesis examines the assessment of capacity through the tripartite theory of vulnerability 

developed by Rogers, Mackenzie and Dodds to fulfil this purpose.61 The theory is used to 

examine the inherent vulnerability of older people with a cognitive impairment, the situational 

vulnerability of these clients when social circumstances create a conflict that requires a legal 

resolution, and the pathogenic vulnerability that results when the system of capacity assessment 

established to safeguard those older people fails. This theoretical analysis is an original 

                                                           
59 Convention on the Rights of Persons with Disabilities, opened for signature 13 December 2006, 2515 UNTS 3 
(entered into force 3 May 2008). 
60 ‘States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for 
appropriate and effective safeguards to prevent abuse in accordance with international human rights law….’ 
61 Rogers, Mackenzie and Dodds, above n 50. 
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contribution to knowledge in the field, as vulnerability theory has not previously been applied 

to the process of legal decision-making capacity assessment. 

This theoretical lens is particularly appropriate in light of the human rights analysis that has 

been adopted. As explained above, a human rights approach to capacity assessment 

encompasses the State sponsored safeguards designed to protect the most vulnerable, so it is 

appropriate that the theoretical approach encapsulates individual responses of lawyers to their 

client’s vulnerability, processes established to deal with difficulties of assessment and the 

response of regulatory bodies to poor assessment techniques. Analysis that applies a tripartite 

theory of vulnerability achieves this.  

1.6.3 Existing Guidelines 

An analysis of lawyers’ practice in capacity assessment needs to be measured against existing 

guidelines. This is problematic, because there is currently no single guideline for lawyers in 

NSW involved in assessing their client’s capacity to make legal decisions. There has been no 

prior comparative analysis of the existing guides to identify the strengths and weakness of the 

different approaches or to compare them with guidelines in other jurisdictions or practice areas. 

This research fills that gap in the literature through a comparative study of the various capacity 

assessment guidelines in NSW in paper 3. Each of the guidelines is examined against key 

components of good practice identified in case law, scholarly articles and guidelines from 

within and without the legal profession. Recommendations are made for consolidating the 

guidelines into a single document and for better dissemination, education and enforcement. 

1.6.4 Empirical Research 

A key gap in the literature related to how lawyers assess the capacity of older people is that no 

previous Australian study has examined lawyers’ actual practices in this field. Prior research 

has relied on self-reported behaviour and knowledge, with no way of comparing this against 

the client’s experiences. While important, normative understandings of the capacity assessment 

process are more effective if they are supplemented by research exposing the realities of 

practice and the interactions that occur between client, lawyer and family. Understanding the 

context of a lawyer’s work is necessary for a proper examination of their ethical decision-

making.62 The empirical research undertaken as part of this thesis fills this gap in the literature 

and is an original contribution to the field in papers 5 and 6.  

                                                           
62 Leslie Levin and Lynn Mather, Lawyers in Practice: Ethical Decision Making in Context (The University of 
Chicago Press, 2012) ebook loc219. 
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The application of a tripartite theory of vulnerability further demands a broad ranging approach 

to data collection that can encapsulate the individual experience of capacity assessment as well 

as the regulatory response to those assessments. The directed content analysis of three years of 

capacity complaints at the NSW Office of Legal Services also exposed regulatory shortcomings 

and highlighted the need for consolidating capacity assessment guidelines and providing 

further education on capacity assessment for the legal profession. 

The difficulty of examining lawyer and client interviews in the real world presents a particular 

challenge for the researcher wanting to understand what it is that lawyers actually do in this 

space and how their clients experience this interaction. Existing surveys, based as they are on 

self-reported knowledge of capacity assessment processes, rely on the lawyers having 

sufficient reflexive awareness of their skills and knowledge.63 Surveys may not reflect actual 

competence and they shed no light on the client’s experience. Client confidentiality and the 

practical benefits of interviewing clients alone, means that most of what occurs in the lawyer’s 

office remains confidential by virtue of legal professional privilege. An examination of the 

complaint files at the Office of Legal Services Commissioner addresses this gap in the 

literature. 

1.6.5 Summary of Contributions 

In summary, this research makes the following original and significant contributions to 

knowledge: 

1. An original analysis of capacity assessment combining a philosophical understanding 

of autonomy and vulnerability within a human rights framework. 

 

2. Application of a tripartite theory of vulnerability developed by Rogers, Mackenzie and 

Dodds to the capacity assessment process. This lens highlights: the inherent 

vulnerability of older clients with a cognitive impairment; the situational vulnerability 

arising from family conflict and their reliance on lawyers who are poorly trained in 

capacity assessment; and the pathogenic vulnerability created through inconsistent 

application of guidelines, tools and regulation. 

 

3. A comparative analysis of the published capacity guidelines in NSW demonstrating 

inconsistencies in their content leading to recommendations for their reform. 

                                                           
63 Helmes, Lewis and Allan, above n 25; Willmott and Shoebridge, above n 25. 
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4. Original empirical research that examines the content of three years of capacity 

complaints at the NSW Office of Legal Services Commissioner, providing evidence of 

common features in the capacity assessment processes of lawyers in NSW that 

contribute to complaints. 

 

 

5. Identification of the role of family conflict in capacity complaints, leading to a proposal 

for increased attention to family conflict resolution, including through elder mediation. 

 

1.7  Significance of the research 

The significance of this research lies in the potential contribution to improving lawyers’ 

capacity assessment techniques and thereby upholding the decision-making rights of older 

Australians. The findings from this research can also contribute to reducing elder abuse, 

especially financial abuse. Improved capacity assessment by lawyers is an important safeguard 

for older clients in this respect. 

When lawyers are involved in assisting older people to realise their rights to decision-making, 

they should respond in a way that respects their clients’ autonomy and safeguards them against 

abuse. The right to legal capacity is a human right that applies equally to older people with a 

cognitive impairment. Viewed through the lens of a tripartite theory of vulnerability, capacity 

assessment can be conceptualised in a holistic manner, taking into account personal, social, 

professional and institutional components that effect the exercise of these rights.  

The Law Society in NSW has published a number of guidance documents to aid lawyers in 

upholding their clients’ rights to autonomy and safeguarding, however empirical research 

demonstrates that lawyers do not always apply these guidelines. Legal educators and 

professional regulators in NSW have failed to adequately address these problems. This creates 

further vulnerability for older people in NSW and needs to be addressed. This research 

produced significant findings by exposing some common failings in the way that lawyers 

approached the capacity of older people: 
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 Failure to identify cognitive impairment in their client or where it was identified, to 

appreciate the scope of the impairment. 

 Failure to understand and apply a functional test of capacity. 

 Failure to follow the published capacity guidelines.  

 Lack of documentation of the process of capacity assessment. 

 Failure to refer clients for a medical assessment of capacity where appropriate. 

 Failure to provide accommodations to improve or support their client’s decision-

making capacity. 

 Failure to ask open-questions to elicit the extent to which the client understood the 

instructions they purported to provide. 

 Failure to protect against undue influence and protect client confidentiality by 

interviewing the client alone. 

 Failure to address underlying conflict that led to the necessity to make new enduring 

appointments or to alter testamentary promises. 

 Thematic analysis of the research files also identified that family conflict was a 

common feature of the complaint files that was not adequately addressed.  

Addressing these shortcomings is the responsibility of individual lawyers, professional 

regulators, legal education providers and government. This research provides an important 

contribution to developing a road map for that shared endeavour. Improvements in capacity 

assessment have the potential to realise the legal decision-making rights of older people and to 

reduce the incidence of elder abuse. 

1.8  Chapter Summary 

This chapter has provided a comprehensive overview of the thesis. The research problem was 

described and the link between poor assessment practices and elder abuse examined. An outline 

of the research questions followed before the scope of this research was explained, including 

the parameters of the empirical project examining capacity complaints at the OLSC. A 

complete synopsis was presented that contextualised the eight publications that form part two, 

explaining how these papers contribute to the development of this thesis and contributed to 

recommendations for reform that are addressed in Part 3. This chapter concluded by outlining 

the original contributions to knowledge and significance of this research.  
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In the following two chapters, the literature that underpins this thesis is outlined and the gaps 

in the literature are examined. Chapter 2 analyses and critiques the law, tools and guidelines 

for capacity assessment and how these are applied by the legal profession. Chapter 3 provides 

the background to the human rights and vulnerability framework of this thesis.
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Chapter 2: The Law and Practice of Assessing Capacity for Legal Decisions 
 

This chapter analyses the common law of legal decision-making capacity and the literature 

related to capacity assessment methods. The chapter commences with an outline of the general 

test for capacity in NSW. Next, specific tests for testamentary capacity and enduring 

appointments are particularised and the lawyer’s duties when a client’s capacity is in doubt 

are delineated. These duties are examined within the context of disciplinary cases in this field 

and the broader law of professional negligence. The wider medico-legal literature on the 

assessment of decision-making capacity is then reviewed to locate critical knowledge in this 

field. Finally, existing empirical research of assessment practices is analysed to demonstrate 

the gaps in the literature that are addressed by this thesis. 

As this critique will demonstrate, there is little discussion in the law or literature about the 

necessary supports and accommodations to maximise capacity that would assist in 

implementing a human rights approach. As outlined below, the focus in the common law is 

on describing the functional test for capacity and how lawyers might demonstrate that they 

have applied this test in assessing their clients’ decision-making abilities.  

 

2.1 The General Test for Capacity in NSW 

The general law principles for capacity were outlined in Gibbons v Wright.64 The Court held 

that capacity ‘is relative to the particular transaction which is being effected by means of the 

instrument, and may be described as the capacity to understand the nature of that transaction 

when it is explained.’65 In other words, the test for capacity is a functional test that is decision 

specific. Despite this, in NSW there has been some debate about whether the functional test for 

capacity requires the application of an objective test of a person’s understanding of a legal 

decision, or a subjective test that takes account of the specific situation of the client. The debate 

stems from the oft cited case of PY v RJS, in which Powell J considered what it meant for 

someone to be ‘incapable of managing his or her own affairs’.66 In considering PY’s application 

to be discharged from a mental health facility, Powell J described the test in negative terms as 

an objective test: 

                                                           
64 Gibbons v Wright (1954) 91 CLR 423. 
65 Ibid [437-438]. 
66 [1982] 2 NSWLR 700. 
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‘It is my view that a person is not shown to be incapable of managing his or her 

own affairs unless, at the least, it appears: 

(a) that he or she appears incapable of dealing, in a reasonably competent fashion, 

with the ordinary routine affairs of man; ...’ 

This objective understanding of the assessment of capacity has since been rejected in NSW. In 

PB v BB Lindsay J opined: ‘the question whether a person is incapable of managing his or her 

own affairs focuses attention on the personal circumstances of that person.’67 In the 2015 

Supreme Court decision, A v A,68 Justice Lindsay further clarified that the expression 

‘(in)capable of managing his or her own affairs’ takes flavour from the context in which it 

appears.69 As Justice Lindsay decided, the emphasis is on functionality: ‘measuring an 

individual’s capacity for self-management against the “affairs” of the particular individual 

rather than a hypothetical construct such as “the ordinary affairs of man”.’70 It is therefore 

necessary for any capacity assessor to understand a client and their circumstances sufficiently 

well to be able to contextualise the assessment of capacity.  

A subjective interpretation is also applied in other Australian jurisdictions. For instance in the 

Victorian case, Re Erdogan’s Application: Erdogan v Ekic,71 Dixon J held that that test to be 

applied must be considered in relation to the affairs of the person in question, not in a 

generalised sense. This requires an analysis of what those affairs actually are, both at the time 

of capacity assessment and for the future.72 

Given that capacity is decision specific, each legal decision requires a different level of 

capacity. It is beyond the scope of this thesis to provide a detailed analysis of the test of capacity 

for every legal decision, however legal decisions that are impacted include: capacity to enter 

                                                           
67 [2013] NSWSC 1223 [6]. 
68 [2015] NSWSC 1778. 
69 Ibid [55] 
70 Ibid [64]  
71 [2012] VSC 256. See also Re MacGregor [1985] VR 86. 
72 Re Erdogan’s Application: Erdogan v Ekic [2012] VSC 256 [70]. 
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into a binding contract,73decisions to marry,74 vote,75 engage in consensual sexual intercourse,76 

and decisions to consent to medical treatment.77  

Lawyers are more likely to be involved in capacity assessment when the legal decision involves 

gifting property to a family member,78 transferring property,79 making a decision to instruct a 

solicitor,80 decisions to commence or continue litigation,81 making or changing a will and 

appointing enduring guardians and attorneys. These latter decisions are the most likely to lead 

to legal challenges about the capacity of the principal and are further discussed below. 

2.2 Testamentary Capacity 

Capacity to make a will is presumed; but where the challenger raises a reasonable doubt as to 

capacity the onus to prove capacity shifts to the person claiming validity of the will to be able 

to prove that the testator had capacity. The traditional test of testamentary capacity was 

established in Banks v Goodfellow.82 The component parts of the Banks v Goodfellow test are 

that the testator understands the nature of a will and its effect; understands the extent of their 

property;83 and appreciates the identity of people who may have a claim on their estate and can 

weigh those claims, unaffected by any delusions affecting their decisions at the time of making 

the will.84 In this vein, the instructions laid down in Hutley’s Australian Wills Precedents have 

been cited with approval:85  

                                                           
73 Blomley v Ryan (1954) 99 CLR 362. 
74 Marriage Act 1961 (Cth) s238(1)(d); Brown and Brown (1982) 92 FLC 232; AK and NC (2003) 93 FamCA 
178; Oliver and Oliver [2014] FamCA 57. 
75 Commonwealth Electoral Act 1918 (Cth) s93(8). 
76 Rights to engage in sexual activity are impacted by laws that make it an offence to have sexual intercourse 
with a person who does not have the capacity to consent because of ‘cognitive incapacity’. For example, see 
Crimes Act 1900 (NSW) s 61HA(4)(a) and the broad definition of cognitive impairment under s 61H(1A); 
Crimes Act 1958 (Vic) ss 50–52. 
77 Secretary, Department of Health and Community Services v J.W.B. and S.M.B. (1992) 175 CLR 218 
('Marion's Case'). 
78 Winefield v Clarke [2008] NSWSC 882. 
79 Gibbons v Wright (1954) 91 CLR 423; But see O’Neill and Peisah above n 9, 3.3.2 where the authors argue 
that although property transfers are a common source of elder abuse, requests for capacity assessment in this 
area are rare. 
80 Goddard Elliot v Fritsch [2012] VSC 87 [555]; Pistorino v Connell & Ors [2012] VSC 438 [6]. 
81 Goddard Elliot v Fritsch [2012] VSC 87 [558]; Daniel Walton v Terence George Hartmann as Executor of 
the Estate of Wanda Resler [2017] NSWSC 1432 [74]. 
82 Banks v Goodfellow (1870) LR5 QB, 549. 
83 See also Badram v Kerr [2004] NSWSC 735 [49]. 
84 For a discussion of the relevance of the Banks v Goodfellow test, see Kelly Purser, 'Assessing Testamentary 
Capacity in the 21st century: Is 'Banks v Goodfellow' Still Relevant?' (2015) 38(3) University of New South 
Wales Law Journal 854. 
85 Charles Rowland, Hutley's Australian Wills Precedents (Lexis Nexis Butterworths, 7th ed, 2009) 1.14. 
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‘Where the solicitor is drafting a will and there is any possibility that the testator’s 

capacity might later be questioned, the solicitor should ask questions the answers to 

which will establish whether or not each of the requirements for capacity laid down in 

Banks v Goodfellow is satisfied. It follows that the solicitor taking instructions for a will 

must have the Banks v Goodfellow tests at the front of her or his mind.’ 

The Banks v Goodfellow test does not call for a complete absence of impairment, nor does 

advanced age preclude testamentary capacity, as Kirby P (as his Honour then was) explained 

in Re Griffith; Easter v Griffith.86 However, it should also be noted that wills made by those in 

“advanced age” will be carefully scrutinised.87 

In a dispute over testamentary capacity the Court will decide the issue of capacity on the 

balance of probabilities, considering all of the circumstances of the making of the will and the 

person’s estate.88 In such an examination the Court has held that the evidence of the solicitor 

can be crucial.89 However, where capacity is called into question:  

‘Any view the solicitor may have formed as to the testator’s capacity must be shown to 

be based on a proper assessment and accurate information or it is worthless; ... the terms 

of the will may themselves suggest that the solicitor’s assessment was not soundly 

based’.90  

2.3 Capacity to Appoint a Power of Attorney or Enduring Attorney 

Capacity to make a general power of attorney was described by Young J in Ranclaud v Cabban 

as an understanding that:  

‘[S]uch a power permits the donee to exercise any function which the donor may 

lawfully authorise an attorney to do. When considering whether a person is capable 

of giving that sort of power one would have to be sure not only that she understood 

                                                           
86 (1995) 217 ALR 284,295. 
87 Boreham v Prince Henry Hospital (1955) 29 ALJ 179. 
88 Bailey v Bailey (1924) 34 CLR 558 [570] per Isaacs J, Gavan Duffy and Rich JJ concurring. 
89 Zorbas v Sidiropoulous (No 2) [2009] NSWCA 197 [89] per Young JA: ‘In a probate suit, the vital evidence 
is very often not given by medical experts, but is given by experienced lay observers. I have said more than once 
in deciding probate cases at first instance, that the most valuable evidence is usually given by the experienced 
solicitor who witnessed the will …’ See also Gray v Taylor & Anor; The Estate of the late Stanislaw Zajac 
[2017] NSWSC 497. 
90 Ashkettle v Gwinnett [2013] EWHC 2125 (Ch); Vealle v Vealle [2015] VSCA 60 [210]. 

https://jade.io/citation/4704222
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that she was authorising someone to look after her affairs but also what sort of 

things the attorney could do without further reference to her.’91 

In relation to an EPOA, the donor requires a level of capacity that has been described by Barrett 

J as possibly more complex than testamentary capacity, because particular dispositions are not 

involved.92 Capacity to make an enduring appointment requires instead an appreciation of the 

lasting and irrevocable nature of the powers being conferred and the ability to decide whether 

it is in a person’s interests to delegate these powers and if so, who should be trusted as the 

attorney.93 

2.4 A Solicitor’s Duties When a Client’s Capacity is in Doubt 

Cases that deal with challenges to testamentary capacity or the capacity to appoint an enduring 

attorney call for the court to examine the evidence for a finding that a person had capacity at 

the time of the instructions. These cases therefore highlight the duties of solicitors in situations 

where their client’s capacity is in doubt. Although wills prepared by solicitors with poor 

assessment practices can be admitted into probate,94 good practices would undoubtedly cut 

down on disputes in this area.  

The requirements of a solicitor when testamentary capacity is in doubt are set out in the decision 

of Santow J in Anastasia Pates v Diane Craig and the Public Trustee Estate of the Late Joyce 

Jean Cole.95 They include: Attending on the testator personally; ‘fully question[ing] them to 

determine capacity’; having others present to attest to their capacity, preferably a medical 

professional who knows them well; keeping a written record including results of the medical 

examination and taking ‘Detailed notes … at every stage of the process.’96 Justice Santow 

further recommends particular caution where the arrangements for drawing a will are made by 

someone other than the testator.  

                                                           
91 [1988] NSW Conv R 55-385. 
92 Szozda v Szozda [2010] NSWSC 804 [31]. 
93 Ibid [34]. 
94 Gray v Taylor & Anor; The Estate of the late Stanislaw Zajac [2017] NSWSC 497 [129]. 
95 [1995] NSWSC 87: see also Hobhouse v Macarthur-Onslow [2016] NSWSC 1831; and also Gray v Taylor & 
Anor; The Estate of the late Stanislaw Zajac [2017] NSWSC 497 [126] per Slattery J; ‘In summary, where 
testamentary capacity is in doubt, at the very least, a solicitor should ask the testator questions to ascertain the 
testator’s basic understanding, to gain reasonable assurance regarding testamentary capacity.’ 
96 Anastasia Pates v Diane Craig and the Public Trustee Estate of the Late Joyce Jean Cole [1995] NSWSC 87 
[148]; See also the suggestion that seeking a medical opinion is mandatory in some cases involving elderly 
clients and that solicitors should place more importance on a medical assessment of capacity than on their own 
view: in O’Neill and Peisah, above n 9, 4.4.  



 

   28 | P a g e  
 

The dual requirements for solicitors to obtain a medical opinion and take careful notes when 

their client’s capacity is in doubt were described by Briggs J as the “golden rule” in the British 

Court of Chancery case, Re Key.97 The “golden rule” of obtaining a medical opinion in cases 

of very old or infirm testators has a public policy rationale of trying to circumvent the need for 

a legal challenge.98 In Australia, this “rule” has been described as ‘a counsel of prudence that 

must be subject to the circumstances of the case.’99  

Moves to introduce mandatory medical opinions for a particular class of older will-makers have 

previously been rejected in Australia, although it has been recognised that solicitors need 

further guidance in this area.100 While there can be tensions between medical and legal 

professionals in the assessment of capacity, as has been judicially noted,101researchers have 

advocated the benefits of professional cooperation in preventing and resolving disputes about 

testamentary capacity.102  

In the Re Key case, Briggs J was concerned to protect against a situation where an older person 

might otherwise mask their lack of capacity.103 Similar sentiments about the ability of older 

people with dementia to be able to mask their impairments were expressed in the Victorian 

case of Nicholson v Knaggs, in which Vickery J recommended a structured interview technique 

should be used.104 Consistent with the theme that older people may ‘fool’ others into thinking 

they have capacity, several cases provide a warning to solicitors about older people with a 

cognitive impairment who may participate in meeting by rote, but who do not actually have the 

mental capacity to understand what is going on at that meeting.105 A series of recent Supreme 

Court decisions have emphasised the need for appropriate interview techniques,106 highlighting 

                                                           
97 [2010] 1 WLR 2020, 8. 
98 Roger Kerridge, 'Wills Made in Suspicious Circumstances: The Problem of the Vulnerable Testator' (2000) 
59(2) Cambridge Law Journal 310, 312. 
99 Vealle v Vealle [2015] VSCA 60 [192]; See also Fradgley v Pocklington [No2] [2011] QSC 355 [12] 
100 Victorian Law Reform Commission, 'Succession Laws: Final Report' (Victorian Law Reform Commission, 
2013) 2.52. 
101 For a discussion of the problems created by professional animosity, see for instance the statements about 
evidence provided by Dr Kantor (a lawyer) in Vasahlo v Kantor [2003] VSC 81[38]: ‘as is often found in cases 
like this, it is clear that Dr Kantor appeared to view the attack on his client’s capacity as an attack upon his 
professional competence and even his integrity. His concern about this was demonstrated, not only in the 
manner in which he gave evidence before me, but also in the manner in which he communicated with some of 
the medical practitioners late last year. This is understandable, but it means that I treat his evidence as possibly 
partisan in the sense that he appeared concerned to defend himself from these attacks.’  
102 Purser and Rosenfeld, above n 31; Ries, above n 12, 887. 
103 [2010] 1 WLR 2020. 
104 Nicholson v Knaggs [2009] VSC 64 [664] per Vickery J, holding it was not sufficient simply to read the will 
to the testator. 
105 Roche v Roche [2017] SASC 8 [402]; Hobhouse v Macarthur-Onslow [2016] NSWSC 1831. 
106 Ryan v Dalton; Estate of Ryan [2017] NSWSC 1007, [101-108]. 
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the need for careful questioning that “tests” for understanding.107 Open questions requiring 

more than a ‘yes’ or ‘no’ answer are crucial. In Romascu v Manolache, Hallen AsJ emphasised 

that perfunctory questioning was insufficient to establish capacity.108 Similarly, Slattery J 

opined in Gray v Taylor & Anor; The Estate of the late Stanislaw Zajac, that ‘…. where 

testamentary capacity is in doubt, at the very least, a solicitor should ask the testator questions 

to ascertain the testator’s basic understanding, to gain reasonable assurance regarding 

testamentary capacity.’109 However, the extent of questioning required will depend on the 

circumstances of the case and the potential for doubt about the testator’s capacity. For instance, 

in Gray v Taylor,110 two questions about the day of the week and the current Prime Minister 

were sufficient to assure the Court that the solicitor behaved in a professional manner as to 

questions of capacity for making enduring appointments and a will, because there was no 

evidence to suggest that the client may have lacked capacity. 

In the Romascu case where the client’s capacity was in doubt, the Court had difficulty accepting 

that the client had testamentary capacity because the interpreter used was unable to explain 

exactly what was said to the testator or what her responses were.111 Similarly, the case of 

Dellios v Dellios serves as a caution when dealing with people who require an interpreter. In 

that case, the lawyer took instructions from an older woman who spoke Macedonian. The 

interpreter was a family member, so the Court could not be satisfied that the questions or 

answers were properly interpreted.112 The solicitor in that case was further criticised for asking 

mostly leading questions.113 

Case law also provides useful descriptions of some of the poor practices of solicitors taking 

instructions for a will or power of attorney. It is quite common for solicitors in these cases to 

outline a process whereby they describe or explain an instrument and then act on the 

assumption that the person understands that instrument – an assumption gained either from an 

absence of questions from the principal, or an affirmative answer to a query about whether they 

understand.114 Courts have criticised this approach and explained that reading an instrument is 

not sufficient to test for understanding.115 

                                                           
107 Hobhouse v Macarthur-Onslow [2016] NSWSC 1831. 
108 [2011] NSWSC 1362 [166]. 
109 [2017] NSWSC 497 [126]. Hereafter referred to as Gray v Taylor. 
110 [2017] NSWSC 497 [98-99]. 
111 Romascu v Manolache [2011] NSWSC 1362 [218]. 
112 Dellios v Dellios [2012] NSWSC 868 [48-49]. 
113 Dellios v Dellios [2012] NSWSC 868 [50]. 
114 See for instance: Szozda v Szozda [2010] NSWSC 804 [80-81]. 
115 Nicholson v Knaggs [2009] VSC 64 [679-682]. 
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Certain decisions also provide particularised suggestions about what solicitors might have done 

better in order to assess capacity. For instance, in Szozda v Szozda, it was suggested that the 

Court might have had more faith in the solicitors’ assurances of capacity if they had: (a) given 

a more fulsome explanation of the enduring powers that Mrs Szozda was assigning; (b) asked 

for her to repeat the information they had given; (c) asked more particular questions about her 

specific property and/or affairs to elicit an “informed understanding”; and (d) not relied on 

appearance, grooming and manners as an indicator of understanding.116  

The case of Winefield v Clarke contains a list of issues that a prudent solicitor should canvas 

with a client before effecting the transfer of property to a family member.117 The list includes: 

(a) the requirement of a complete explanation of the transaction including the differences 

between joint tenancy and tenancy in common; (b) a referral to a medical professional for a 

capacity assessment where necessary; and (c) a discussion about the nature and payment of any 

consideration. The Court held that because there was an absence of evidence from the solicitor 

about what happened in any one-on-one meetings, they could not be satisfied ‘that the transfer 

was the independent and well-understood act of a woman in a position to exercise a free 

judgment based on information as full as that of the donee.’118 

The importance of careful note taking is a common theme across jurisdictions. In Manning v 

Hughes – Estate of Ludewig,119 White J implied that making sufficient inquiries about capacity 

and keeping notes of these constituted an element of the solicitor’s duty to the court, stating 

that the court ‘ought to have the benefit’ of the record of questions and answers.  A solicitor’s 

notes can provide cogent contemporaneous evidence of the capacity of the client at the moment 

that instructions are taken, in keeping with the functional, decision-specific test of capacity.120 

Courts have frequently noted that the contemporaneous notes of interactions with a client will 

carry some weight in any future dispute over the capacity of the client at the time the 

                                                           
116 The Court did not rely on these matters alone to decide that it had not been proven that Mrs Szozda had 
capacity, but they were persuasive matters in that the solicitors were unable to counter the evidence of the 
medical professionals and family members who gave evidence of incapacity. 
117 Winefield v Clarke [2008] NSWSC 882 [46]. 
118 Winefield v Clarke [2008] NSWSC 882 [50]. 
119 Manning v Hughes – Estate of Ludewig [2010] NSWSC 226 [49]. 
120 See for instance the positive comments about the impact of notes kept by Mr Henley in Edith White v Judith 
Liane Wills [2014] NSWSC 1160 [155], [260] and [497]. 
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instructions were given.121 Contemporaneous notes of a solicitor may well be preferred over 

expert medical opinions.122 

State-based tribunals deal with applications for Guardianship and disputes about enduring 

appointments so their decisions provide further evidence about the Courts’ attitude to how 

solicitors obtain their instructions and assess the capacity of their clients. In the Queensland 

decision of TCAR,123 the QCAT held that a solicitor had not made sufficient inquiries about an 

older woman’s decision to transfer a property to an adult child who was her enduring attorney. 

The Tribunal raised concerns that the woman did not have the capacity to understand the nature 

and effect of the property transaction. Looking to evidence of what the lawyer had done, the 

Tribunal held that because the lawyer did not have notes of the extent of the woman’s property 

they could not be confident that the lawyer had explained the full effect of the transfer to their 

client.124 The Tribunal felt that ‘drawing a pie’ was not sufficient for the purpose of an 

explanation of how the client’s assets would be divided. The Tribunal also specifically raised 

the problem created by the fact that there was no file note of the extent of the client’s property 

that would facilitate such a discussion.125 Concerned at the size of the asset transfer and the 

woman’s fluctuating cognition, the Tribunal suggested that in these circumstances a solicitor 

should interview the client more than once and obtain a report from a treating geriatrician.126  

2.4.1 Applying Capacity Guidelines 

Courts in NSW have made few references to the need for solicitors to follow any particular 

capacity guidelines. In the testamentary capacity case, Romascu v Manolache, Hallen AsJ 

recorded that a particularly inexperienced lawyer was not aware of the Law Society capacity 

guidelines or of the need for a medical opinion.127  The Court also criticised the lawyer’s lack 

of research around questions of testamentary capacity and the fact that he was unaware of the 

requirements laid down in Banks v Goodfellow. 

In 2014, the NSW Civil and Administrative Tribunal (NCAT) was critical of the actions of two 

lawyers involved in the preparation of an EPOA drawn in 2012 for an eighty-one year old 

                                                           
121 Roche v Roche [2017] SASC 8. 
122 Zorbas v Sidiropoulous (No 2) [2009] NSWCA 197 [89]. 
123 [2017] QCAT 101. 
124 TCAR [2017] QCAT 101 [94]. 
125 TCAR [2017] QCAT 101 [97]. 
126 TCAR [2017] QCAT 101 [99]. 
127 Romascu v Manolache [2011] NSWSC 1362, [105]. 
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woman in which her son and her solicitor were jointly appointed her attorneys.128 The 

appointment was witnessed by a second lawyer who worked as a consultant to the family’s 

lawyer.129 The Tribunal criticised the lack of independence of the consultant lawyer, but 

described this only as ‘unfortunate.’130 However, the Tribunal went on to criticise his interview 

techniques. Despite declaring himself familiar with the Law Society guidelines, the consultant 

lawyer outlined that his procedure was to describe the scope of the EPOA and to stop at points 

in the description to inquire if the client had any questions.131 This lawyer also explained that 

he applied his own Mini Mental test, requiring clients to draw a clock face with the hands 

shown at ten minutes to two.132 The Tribunal found this technique was inadequate and did not 

provide the requisite evidence of capacity, citing with approval the techniques outlined in the 

NSW Law Society guidelines for preparing a power of attorney.133  

The Tribunal noted that the new Uniform Solicitors’ rules mandate that a client be referred for 

independent legal advice in situations where the practitioner draws an instrument under which 

they will benefit financially.134 Despite implying that the solicitor involved had engaged in 

poor practices and noting that they had benefited significantly in the form of legal fees, the 

Tribunal stopped short of direct criticism, specifically noting that the guidelines are ‘not 

mandatory, but they reflect “best practice”’135and that applying the guidelines can avoid 

challenges to capacity in the future.  

However, in a sign that the tide may be turning and the courts are responding to calls for 

heightened regulation of the profession, Justice Kunc recently provided a “postscript” in a 

Supreme Court judgment, noting ‘the need for continuing legal education on questions of 

capacity’.136 Justice Kunc was not convinced by a solicitor’s view that her client had 

testamentary capacity, in part because the lawyer ‘did not do so with knowledge of or attention 

to the kinds of matters identified in the guidelines in relation to being satisfied of a client’s 

                                                           
128 HLT [2014] NSWCATGD 5. 
129 The consultant lawyer described himself as having ‘considerable expertise, gained over of a period of over 30 
years, in Wills and Powers of Attorney.’ [105]. 
130 HLT [2014] NSWCATGD 5 [169]. 
131 HLT [2014] NSWCATGD 5 [114]. 
132 HLT [2014] NSWCATGD 5 [72]. 
133 Law Society of New South Wales, Guidelines For Solicitors Preparing An Enduring Power of Attorney 
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134 Legal Services Council, Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 (NSW) 
Rule 12.4.2. 
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136 Ryan v Dalton; Estate of Ryan [2017] NSWSC 1007 [99-108]. 



 

   33 | P a g e  
 

testamentary capacity, particularly a client residing in a nursing home.’137 The postscript 

referred to ‘the desirability of all solicitors being familiar with the guidelines’ and proposed 

‘rules of thumb’ in relation to interviewing clients alone, considering capacity and undue 

influence, asking non-leading questions and recording the questions and answers in a file note 

and taking particular precautions when clients are over 70 or in care.138 However this decision 

falls short of a statement that following the guidelines is mandatory. 

A potential difficulty in establishing a clear duty to follow capacity assessment guidelines is 

that there has been no clarification of which guidelines lawyers should follow. Between 2011 

and 2017 there were no fewer than six different sets of capacity guidelines referred to on the 

website of the NSW Law Society.139 There has been no systemic review or critique of these 

guidelines to establish whether or not they offer consistent advice.  

However, despite the existence of multiple guidance documents in Queensland,140 this has not 

been a barrier to commencing professional disciplinary action in the Queensland Civil and 

Administrative Tribunal as described below. 

2.4.2 Disciplinary Decisions for Failure to Properly Assess Capacity 

Disciplinary findings related to the way that a solicitor has dealt with a client who lacks 

capacity are generally pursued by the legal regulator in that State as cases of ‘unsatisfactory 

professional conduct’. ‘Unsatisfactory professional conduct includes conduct of a lawyer 

                                                           
137 Ryan v Dalton; Estate of Ryan [2017] NSWSC 1007 [98 (4)]. 
138 Ryan v Dalton; Estate of Ryan [2017] NSWSC 1007 [99-108]. 
139 Peter Darzins, William Molloy and David Strang, Who Can Decide? The Six Step Capacity Assessment 
Process (Memory Australia Press, 2000); Law Society of New South Wales above n 133; Law Society of New 
South Wales, 'A Practical Guide for Solicitors: When a Client’s Capacity is in Doubt' (Law Society of New 
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2005); Office of the Public Guardian, 'Guidelines For Witnessing Enduring Documents' (Office of the Public 
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occurring in connection with the practice of law that falls short of the standard of competence 

and diligence that a member of the public is entitled to expect of a reasonably competent 

lawyer.’141 The standard of care is not that of a particularly meticulous and conscientious 

practitioner. The test is what a reasonably competent practitioner would do having regard to 

the standards normally adopted in their profession.142 

Eight disciplinary decisions have been made in circumstances where lawyers failed to properly 

assess the capacity of their client. The first case to establish that a failure to follow guidelines 

for capacity assessment amounted to unsatisfactory professional conduct was the Queensland 

case, Legal Services Commissioner v Ford.143 This case concerned the revocation of an EPOA 

and preparation of a new enduring appointment and will for an 86 year-old resident of a nursing 

home, with the will cutting out all previous family beneficiaries. The Tribunal made specific 

mention of the lawyer’s ‘arrogant’ attitude to the guidelines for solicitors drawing up enduring 

documents, noting he considered them ‘a somewhat new-fangled invention.’ Ford’s evidence 

about how much care he may have taken in establishing that his client had the capacity to 

understand the legal effect of the documents she was signing was called into question because 

of errors that he made in the preparation of the enduring documents and because he ignored 

warnings from nursing staff that the client had problems with her cognition prior to his 

attendance on her. In relation to applying the guidelines, specific mention was made of the need 

to meet the client alone, recording the questions and answers used to establish capacity, the use 

of open-ended questions and the requirement for note-taking, including a note of any other 

opinions given about the client’s capacity.  

Ford was found guilty of unsatisfactory professional conduct and publicly reprimanded. The 

Tribunal gave careful consideration to whether a fine should be issued, but held that this was 

an unusual test case. Fryberg J went on to make clear that a fine may be appropriate in future 

cases, deciding:  

The fact that no pecuniary penalty is imposed would not and should not be taken 

in cases arising out of events after today to indicate that the Tribunal would, in 

future, take the same attitude. What is appropriate in the first case which is 

something of a test case is not appropriate in cases where subsequently practitioners 

                                                           
141 Legal Profession Uniform Law 2015 (NSW) s296; Legal Profession Act 2007 (Qld) s418. 
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have every opportunity to know what their obligations are and to know that they 

ought to fulfil them.144 

Three years later, QCAT issued a public reprimand and a fine of $2000 to another lawyer for 

the manner in which he had taken instructions for enduring power of attorney documents for 

an elderly couple who had both been diagnosed with dementia.145 These appointments were 

subsequently found to be invalid for want of capacity by QCAT with the lawyer agreeing that 

he had failed to meet a competent standard because: he had not followed the Adult 

Guardianship Guidelines; had not conducted appropriate enquiries to establish that the clients 

understood the effect of the documents they were signing; had not sought a medical opinion; 

and had not kept a written record of the steps he took to ascertain the clients’ capacity. 

The first Victorian disciplinary decision, Legal Services Commissioner v McNamara, was 

made in 2011.146 This case involved the drawing of a will and a conflict of interest between the 

proposed beneficiaries of that will (a widow who had been diagnosed with dementia, and her 

neighbour). In relation to the question of the client’s lack of capacity, the Court emphasised 

the client’s vulnerability given her dementia and the fact that the lawyer was also acting for the 

neighbours who were her carers. The court was scathing that the practitioner maintained that 

there was no positive evidence that the client lacked capacity in the face of a Guardianship 

hearing appointing an administrator to manage her affairs,147 but did not comment significantly 

on his capacity assessment methods beyond noting that he should have either had an assessment 

done (presumably a medical assessment), or ceased to act.148 

In the case of Given,149 the Queensland Tribunal issued a reprimand and a fine for $1500 on 

the basis that the lawyer did not see his 76 year-old client alone when taking instructions for a 

will and EPOA. The Tribunal highlighted some of the “red flags” that should have alerted the 

lawyer to his client’s incapacity, especially that the client had recently had a stroke and because 

the lawyer was initially contacted by the client’s sister (the proposed beneficiary of the 

enduring powers and the mother of the proposed beneficiaries in the will). The Tribunal was 

also concerned that the client’s wife and first attorney had not been informed of any proposed 

changes. The lawyer was criticised for: his failure to follow the ‘Guidelines for Witnessing 

                                                           
144 Legal Services Commissioner v Ford [2008] LPT 12, 25. 
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146 [2011] VCAT 1228. 
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Enduring Documents’; for interviewing the client in the presence of his sister; failing to obtain 

a medical opinion of the client’s capacity when he should have been aware that it may be 

challenged; and failing to document the steps he took to ascertain the client’s capacity including 

recording all questions and answers.  

The Given matter was distinguished from a 2011 disciplinary case, Legal Services 

Commissioner v De Brenni,150 partly on the basis that the client in this case was resident in a 

nursing home, not a private residence. The Tribunal held that this should have put the lawyer 

on notice of the client’s lack of capacity. The lawyer’s failure to follow the ‘Guidelines for 

Witnessing Enduring Documents’ to establish that the client understood the legal effect of the 

documents he was signing was held to fall short of the standard of a competent solicitor.151 

In the West Australian case, Legal Profession Complaints Committee and Wells,152 the 

Tribunal found the practitioner guilty of professional misconduct for his reckless conduct in 

the preparation of a will and EPOA for a terminally ill man resident in a hospice following a 

stroke. The Tribunal outlined the requirements for the making of a will finding that at a 

minimum the solicitor should: 

 

‘a) … determine whether the testator has testamentary capacity;  

b) if capacity is in doubt, … ask non-leading questions designed to properly probe that 

capacity; 

c) if capacity is in doubt, …. seek medical advice; 

d) …. be alert to possible conflicts of interest where the person instigating the will is a 

beneficiary, or associated with a beneficiary; and 

e) … take proper notes.’153 

In April 2015, Queensland solicitor Rhonda Penny was reprimanded and fined $1500 for 

unsatisfactory professional conduct for failing to make adequate inquiries into the capacity of 
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an 85-year year-old client.154 The agreed facts were that she spent only ten minutes with the 

client and did not read through the enduring appointment document or assist the client to do 

so, rather taking her instructions from the new attorney who made the appointment. The 

Tribunal was particularly critical of the lawyer’s failure to keep any file notes. In relation to a 

failure to seek a second medical opinion, the Tribunal cited the English case Thorpe v Fellowes 

Solicitors LLP,155 which held that there is no obligation on lawyers to seek a medical opinion 

in every case where the client is elderly ‘just in case’ they lack capacity. However, in the 

circumstances of this case, the client was incontinent, unable to travel, unable to respond to the 

solicitor’s questions and appeared to the solicitor to be very frail such that she admitted that 

she did question herself as to his capacity. This suggests that disciplinary action for a failure to 

obtain a medical opinion will only succeed in those cases of unequivocal “evidence” of 

incapacity. 

The most recent disciplinary case to deal with capacity is Legal Services Commissioner v Ho.156 

The case involved the preparation of a will and EPOA for a fifty year old woman with a mild 

intellectual disability. The lawyer was found to have engaged in unsatisfactory professional 

conduct on the basis that he did not approach the task of taking instructions in line with the 

Queensland Guidelines for Witnessing Enduring Documents.157 Specifically the Tribunal 

criticised the lawyer for a failure to document the steps he took to ascertain the client’s capacity, 

failure to ask open questions to elicit her understanding, failure to seek a medical opinion of 

capacity when he knew that the client had a cognitive impairment and a failure to interview the 

client alone.  

Taken as a whole, the case law establishes that competent solicitors should be alert to the 

possibility of a challenge to an elderly person’s capacity, particularly where they are on notice 

that the person has a cognitive impairment stemming from an illness or dementia and/or where 

the person is resident in a nursing home. Where a solicitor is in doubt about their client’s 

capacity, they should ask further open-ended questions to establish whether their client can 

meet the functional test of capacity for the particular decision that they want to make, taking 

into account the client’s personal circumstances. If doubts remain about the client’s capacity, 

then they should seek a further medical opinion, preferably from a medical practitioner who 
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knows the older person. An independent capacity assessment by a specialist such as a 

neuropsychologist or geriatrician should also be considered. Lawyers should take particular 

care when an appointment is arranged by someone who is not known to them and when the 

arrangements are made by a new beneficiary or someone who may benefit from the 

instructions. The whole of the procedure of capacity assessment should be well documented 

with contemporaneous notes. 

2.4.3 Capacity Negligence 

In 2012, a decision of the Supreme Court in Victoria established “capacity negligence” as a 

specific basis upon which to make a claim against a lawyer.158 This case, (analysed 

comprehensively in paper 2) now cited in the commentary to the Australian Solicitors’ Conduct 

Rules,159 involved negotiations over a matrimonial dispute said to have settled to the client’s 

disadvantage at a time when the client, Mr Fritsch, lacked the capacity to give instructions. Mr 

Fritsch’s lack of capacity stemmed from depression and post-traumatic stress disorder, of 

which his lawyers were aware, having known about his treatment and his recent suicidal 

thoughts. Just prior to settlement they had sought and received advice that was equivocal about 

his decision-making abilities and they had sought ethics advice about whether to proceed.  

 

Justice Bell held that lawyers owe a duty to their clients to assess their capacity to give 

instructions, characterising this as ‘an aspect of the general duty of care which a lawyer owes 

to their client, for it is always to be expected of a lawyer exercising ordinary skill and 

competence that they are reasonably satisfied of the client’s mental capacity to instruct.’160 

Justice Bell stated that the proper course in the situation where capacity remains in doubt and 

litigation is on foot is for the lawyers to bring the matter before the court, holding that the 

decision as to capacity is ‘not with the lawyers, not with the doctors, not with the client or party 

but with the court.’161 However in this case, the lawyers were protected by the principle of 

advocate’s immunity that applied at the time. 

 

The immunity principle that protected these lawyers from suit was overturned in 2016 by the 

High Court decision of Attwells v Jackson Lallic Lawyers Pty Limited,162 holding that 
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advocate’s immunity does not apply to cases of negligent settlement advice. It is now beyond 

doubt that a failure to accurately establish that a client has the capacity to provide instructions 

to settle a claim outside of court can ground a claim in negligence. It is similarly possible that 

a mediator who fails in their duty to establish that a participant has the requisite capacity to 

make a mediation agreement could be liable in negligence, though this remains unsettled.163  

2.4.4 Confidentiality and Capacity Assessment 

Lawyers have an obligation to act in the best interests of their clients,164 and a concomitant 

duty to only accept instructions that are lawful and competent.165 This necessarily involves 

lawyers in the task of assessing their client’s capacity. The duties to the client are subject 

however to an overriding duty to the Court and to the administration of justice.166 

The law is clear that solicitors must raise the question of a client’s capacity with the Court 

where a client’s capacity is in doubt and litigation has commenced.167 It is less clear what 

lawyers should do where they have doubts about their client’s capacity prior to litigation 

commencing if the client will not agree to a supporting medical assessment. This is because 

there are currently no exceptions to the rule of client confidentiality that would allow a lawyer 

to make further inquiries about their client’s capacity without the client’s consent.168  

 

In NSW, the decision of R v P has been cited as qualifying the rule of confidentiality.169 In that 

case a solicitor sought a public manager for his client’s estate against the client’s wishes. The 

Court of Appeal held that a breach of client confidentiality in these circumstances could be 

justified as a last resort: 

‘the solicitor’s concern for the interest of the client, so long as it is reasonably based and 

so long as it results in no greater disclosure of confidential information than absolutely 
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necessary, can justify the bringing of proceedings and such disclosure of confidential 

information as is absolutely necessary for the purpose of such proceedings.’170 

There is scant case law on this issue; however, any application to the Court must be clearly in 

the interests of the Court as well as the interests of the client, reflecting the concurrent duties 

of a lawyer and the difficult balancing act required.171 Applications for an assessment will not 

always be approved. For instance, in the recent 2017 case of NYO,172 an administrator for a 92 

year-old woman sought an order that she be required to undergo examination by a 

neuropsychologist to determine whether she had testamentary capacity. In this case the 

Tribunal refused the application on the grounds that there would be no benefit to the older 

woman. The Tribunal accepted the submissions of her sons and doctors that she did not want 

to attend an examination and also held that whether or not the woman had testamentary capacity 

in 2015 was a matter for a probate court in any future dispute. 

 

The ALRC examined the confidentiality rule in their Inquiry into Equality, Capacity and 

Disability in Commonwealth Laws, recommending in their final report that the Law Council 

should examine whether an exception to the rule of confidentiality should be provided where:  

‘(a) the solicitor reasonably believes the client is not capable of giving lawful, 

proper and competent instructions; and 

(b) the disclosure is for the purpose of: assessing the client’s ability to give 

instructions; obtaining assistance for the client in giving instructions; informing 

the court about the client’s ability to instruct; or seeking the appointment of a 

litigation representative.’173 

This proposal was supported by some seniors’ rights organisations who considered that the law 

of confidentiality may restrict access to justice for older people with a cognitive impairment.174 

The danger with the proposal is that lawyers might use such an exception without proper regard 

for their client’s autonomy and without first providing the necessary supports.175 To date, there 

have been no such reforms of the Solicitors’ Rules, meaning that lawyers whose clients reject 

their request for a formal assessment of capacity must either rely solely on their own 
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assessment, or withdraw. As has been established, the common law suggests that a medico-

legal assessment is the preferred option when a client’s capacity is in doubt. 

 

2.5 Medico-Legal Literature on Capacity Assessment 

The difficulties of capacity assessment have been well documented.176 Outside of the formal 

capacity assessment guidelines published by law societies and mediation regulators around the 

world,177 there are numerous publications that outline the process that lawyers should follow 

to assess capacity for particular legal decisions,178 as well as a significant body of literature on 

the assessment of capacity from a medical perspective.179  

There is also a growing body of empirical research examining the impact of bias, ageism and 

paternalism on the capacity assessment process that is important to consider in the context of a 

desire to improve assessment processes for vulnerable older populations.180 However, this 
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literature relates to the medical assessment of capacity. Empirical research on how lawyers 

make capacity decisions or assessments in practice is scant. 

Given the importance of legal and medical professionals working together to assess capacity,181 

the significance of research into how the two professions co-operate cannot be underestimated. 

The work of Marshall Kapp is significant in this respect. Kapp has discussed the tensions and 

problems that flow from a system that requires the cooperation of two different professions, 

medical and legal, that have different ethical duties toward the person who lacks capacity.182 

Kapp contrasts the medical approach, focused on principles of beneficence, with the lawyers’ 

need for certainty, suggesting that this is a product of the adversarial system within which a 

lawyer sets out to prove or disprove capacity. Similarly, Walsh has argued that ethical 

differences between lawyers and social workers can affect their levels of respect and 

cooperation.183 

Kapp argues that doctors would respond more positively to requests for decision-specific 

assessments of capacity and suggests that lawyers could cooperate with physicians to pursue 

clinical or therapeutic interventions as opposed to legal or adversarial ones,184 an argument also 

developed by Scott.185 Consistent with these arguments, interdisciplinary cooperation is a 

feature of the recent literature in the field,186 although there are few empirical studies of 

interdisciplinary cooperation.187 In practice, one way that interdisciplinary cooperation is being 

developed is through health/justice initiatives in which doctors and lawyers are co-located to 

better serve clients.188 Early research indicates that these initiatives may improve the ability of 
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professionals to work collaboratively.189 Mediation literature similarly addresses the need to 

improve inter-disciplinary cooperation.190 

A human rights approach to legal capacity emphasises supporting a person to make decisions 

and providing accommodations for persons to maximise their capacity.191 As Kapp asserts, this 

might involve lawyers seeking the assistance of doctors to improve the decision making 

capacity of their clients through providing clinical interventions such as nutrition advice or 

medication.192 Other researchers have focused on improving cognition through techniques of 

‘brain training’ and education around the decisions to be made.193 A further body of literature 

describes practical techniques of accommodating older clients who may have impairments 

through the provision of practical tools such as hearing loops and visual aids,194 or through 

allowing support people to be present to alleviate anxiety during the assessment process.195 

Such aids are often described as ‘support with decision-making’ as opposed to ‘supported 

decision-making’,196 with much of the literature emanating from the disability sector. There 
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has not been any research into the extent to which lawyers utilise support strategies to improve 

the capacity of their clients.  

In the field of elder mediation, capacity assessments and the provision of accommodations have 

been observed to dis-incentivise the use of elder mediation to resolve conflicts over 

guardianship and enduring appointments.197 Once again there is a dearth of research about how 

mediators go about conducting capacity assessments, although some mediation experts have 

applied a human rights framework in arguing that mediators should do all that they can to 

maximise capacity and should actively avoid screening out older people from participating in 

mediation through capacity assessment.198  

2.6 Empirical Research of Assessment Practices 

2.6.1 Doctors 

There are several empirical studies of capacity assessment in the medical sector. A study by 

Brown et al examined the frequency and consistency of capacity assessments in psychiatric 

admissions in South London health services.199 This retrospective cohort study of 1732 

admissions relied on data gleaned from clinical records so it is of limited utility in signifying 

how well capacity assessments were carried out. However, the authors concluded that medical 

staff inconsistently applied the legislated criteria for capacity assessments in the United 

Kingdom.200 This research included a large sample; but there is no qualitative data on what 

triggered the capacity assessments, most of which were carried out by doctors. Given that these 

doctors practice in psychiatric wards where lack of capacity is a frequent occurrence, the lack 

of consistent practice sounds a warning bell for lawyers who arguably have less training in 

interviewing people with mental health problems. 

Another recent study of capacity assessments within two UK hospitals adds weight to the 

argument that capacity assessment amongst medical staff is ad hoc.201 Applying techniques of 

grounded analysis, Emmet et al conducted an ethnographic study involving twenty-nine 

patients in two hospitals in the north of England. The study examined the processes used by 
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198 Crawford, above n 44; Smyth, above n 45. 
199 Penelope Brown et al, 'Assessments of Mental Capacity in Psychiatric Inpatients: A Retrospective Cohort 
Study' (2013) 13 BMC Psychiatry <http://www.biomedcentral.com/1471-244X/13/115>; ibid 
200 Mental Capacity Act 2005 (UK) 
201 Emmett et al, above n 180. 



 

   45 | P a g e  
 

staff in assessing whether patients had the capacity to make decisions to return to their homes 

after discharge or move into a residential care facility. They found that whilst health 

professionals were aware of the broad legal standards to be applied to capacity assessment, 

they did not routinely apply the standards.202 Interestingly, their study highlighted that junior 

staff, who they characterised as more ‘risk averse’, were more likely to take an outcomes-based 

approach to capacity assessment rather than the functional approach prescribed by 

legislation.203 This means that if junior staff disapproved of the outcome of a decision by an 

elderly person then it was more likely that they would assess that person to be lacking decision 

making capacity. This could suggest that lawyers, who are also generally characterised as being 

‘risk averse’, might be susceptible to making similar decisions. This may lead to infringements 

upon the rights of elder clients and points to the need for further research in the field. 

Some studies of capacity assessment are more openly cynical about the approach of 

professionals and have pointed to the possibility of ‘collusion’, highlighting that psychiatrists 

may play a role in coercing patients into treatments they do not consent to by assessing that the 

patient lacks capacity to make their own decisions.204  

2.6.2 Lawyers 

To date, Australian studies of lawyers’ knowledge and practice of capacity assessment have all 

proceeded by way of surveys and interviews. A 2004 survey of 302 Australian lawyers by 

Helmes, Lewis and Allan sought the views of lawyers on their experience and practices of 

capacity assessment of elder clients.205 This survey contrasted the routine questions used by 

lawyers faced with a client with questionable capacity, with those used by mental health 

practitioners. This methodology seems to presume the efficacy of a medical model of capacity 

assessment, comparing the methods used by lawyers with those of mental health 

professionals.206 The Helmes study categorises lawyers’ capacity questions into five broad 

types: ‘General information, details of the intended transaction; Decisions itself; Aberrant 

behaviour; External knowledge of client; and Other’.207 The authors found that the most 

common type of questions used by lawyers in capacity assessment were ‘general discussion’ 
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(17.6%) and ‘general knowledge’ (16.2%).208 While the Helmes study focused on surveying 

lawyers about the questions that they ask of clients when capacity is in doubt, the authors do 

not report on what it was that called into question a client’s capacity in the first place and nor 

do they report on the actions taken by lawyers in response to concerns about capacity. 

The Helmes study suggested that lawyers are not focused on understanding the motivations of 

a client in arriving at a particular decision, a key factor in capacity assessment. Only one quarter 

of lawyers reported that they enquired about a client’s goals.209 The authors conclude that legal 

education requires a revamp in order to address a lack of lawyers’ skill in capacity 

assessment.210 Importantly, they also identify the need for further research in this area.  

Willmott and Shoebridge examined twelve months of Guardianship Tribunal cases in 

Queensland, where capacity to make an EPOA was questioned. They identified thirty-four 

cases where the Guardianship Tribunal revoked an EPOA, around half of which had been 

witnessed by a lawyer.211 Willmott and White subsequently reviewed seven Queensland 

Guardianship Tribunal decisions and two superior court decisions that reflected the practice of 

solicitors witnessing EPOAs.212 Based on this small sample, they identified five concerns about 

solicitors’ practices: failure to understand the role of a witness in establishing capacity for an 

EPOA; failure to obtain an opinion from a health professional; failure of some lawyers to speak 

to the principal alone; a lack of note-taking; and finally, accepting initial instructions from the 

proposed attorney rather than the principal.213 A survey of 186 solicitors administered by the 

researchers found that 61% were unaware of the capacity guidelines available in that state, with 

76% agreeing that further training in capacity assessment would be beneficial.214 

Purser has examined Australian lawyers’ and doctors’ understanding of testamentary capacity 

through questionnaires and semi-structured interviews involving a small snowball sample of 

ten legal professionals (all with experience in succession law) and twenty medical 

professionals.215 Purser’s findings were consistent with previous research, finding that the 
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relationships between legal and medical professionals was problematic and that they had 

different understandings of testamentary capacity,216 with both professions indicating that they 

required further training in assessing capacity. 

The survey-based research has therefore established that lawyers lack knowledge of capacity 

assessment. However, surveys can only provide a snapshot of self-reported views by a 

particular group. They cannot shed light on the actual process.217 This thesis seeks to fill that 

gap through empirical research examining lawyers’ interactions with older clients.  

2.7 Chapter Summary 

This chapter has outlined the law of capacity and established the key practices that lawyers 

should implement to uphold their duties to clients whose capacity is in doubt. The tests for 

legal decision-making capacity were outlined and key aspects of the tests for testamentary 

capacity and the capacity to make an enduring appointment were described. It was 

established that the following techniques were regularly emphasised in the common law 

related to a solicitors’ duties: interviewing clients alone; understanding and applying the 

functional test for capacity; asking open questions; providing support and accommodations to 

maximise capacity; seeking a medical opinion; and keeping detailed file notes. These are all 

aspects of competent practice. It was noted that there is a gap in the literature in the form of 

analysis of the many existing guides for lawyers in NSW. In Chapter 6 (paper 3), the various 

NSW guidelines for lawyers engaged in the task of capacity assessment are thoroughly 

critiqued, filling this gap in the literature. 

The chapter then examined the literature related to medico-legal skills in capacity assessment, 

establishing that while there has been observational research of medical professionals engaged 

in the task of capacity assessment, there has been no empirical research of lawyer’s skills in 

the field beyond self-reports via surveys. This research seeks to fill that gap in the literature 

through an examination of the capacity complaint files at the Office of Legal Services 

Commissioner. Before turning to an explanation of the methodology employed in the empirical 

study of complaint files in Chapter 4, the following chapter explains the theoretical framework 

that was employed. This framework is then further explored in papers 3, 5 and 6.  
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Chapter 3: Human Rights and Vulnerability Framework 

This chapter examines the human rights law and vulnerability theory underpinning legal 

decion-making capacity assessment for older people. This framework is introduced in paper 1, 

and then applied to the empirical study reported in papers 5 and 6. It also informs papers 7 and 

8 on Elder Mediation. An overview of the human right to legal capacity highlights the dual 

importance of autonomy and safeguarding for the most vulnerable. In this context, vulnerability 

emerges as a key factor in the realisation of decision-making rights. Vulnerability theory and 

its genesis are explained and delineated and the tripartite theory of vulnerability developed by 

Rogers, Mackenzie and Dodds is introduced.218 Inherent vulnerability in the form of ageing and 

cognitive impairment are explicitly examined. 

3.1. Human Right to Legal Capacity 

In a 2014 statement, the UN Committee on the Rights of Persons with Disabilities emphasised 

the importance of providing supports and accommodations that maximise a person’s decision-

making abilities, a position stressed generally in the human rights literature.219 However, there 

has been very little discussion of how lawyers should do this in practice,220 despite the provision 

of supports being addressed to varying degrees in existing capacity assessment guidelines.221 

Moreover, there is a dearth of research about lawyers’ attitudes to human rights to legal 

capacity and whether their attitudes to human rights affect their capacity assessment processes. 

This thesis seeks to address that gap by applying a human rights approach to the study of 

lawyers’ and mediators’ responses to capacity questions, including directed codes to capture 

supports and accommodations being applied in the empirical research project outlined in 

Chapter 4. 

 

Acknowledgment and respect for the human right to legal capacity underpins this research. A 

human rights approach to legal capacity encompasses a social model of disability that 
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explicitly acknowledges the role of social and institutional factors in creating disabling 

conditions and has informed the theoretical analysis of legal capacity and vulnerability.  

For instance, the preamble to the CRPD reads: 

‘Recognizing that disability is an evolving concept and that disability results from the 

interaction between persons with impairments and attitudinal and environmental 

barriers that hinders their full and effective participation in society on an equal basis 

with others,’ 

The CRPD also emphasises the role of States Parties in ensuring compliance with the 

Convention. Specifically, Article 4 requires relevantly that States Parties are required: 

a) To adopt all appropriate legislative, administrative and other measures for the 

implementation of the rights recognised in the present Convention; 

And  

i) To promote the training of professionals and staff working with persons with 

disabilities in the rights recognised in the present Convention so as to better provide 

the assistance and services guaranteed by those rights. 

 

In other words, respecting rights involves the interplay between law, government policy, 

professional organisations and institutions.  

All people, including older people with a cognitive impairment, have the right to make their 

own legal decisions.222 The rights of older persons are encompassed in multiple human rights 

instruments,223 although there is currently no convention on the rights of older persons. Debate 

continues about whether the introduction of such a convention would improve conditions for 

our ageing population.224 In the absence of such a convention, the right to legal capacity for 
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older people with a cognitive impairment is captured in the Convention on the Rights of Persons 

With Disabilities (CRPD).225 Significantly, Article 12 of the CRPD requires ‘Equal recognition 

before the law’ and is considered a ground-breaking advance in the rights of people with 

disabilities to exercise their legal capacity.226 Art 12 (3) encompasses the right to support for 

decision-making and Art 12 (4) ensures that people with disabilities are safeguarded from 

abuses related to the exercise of decision-making rights. Australian Courts have recognised 

that the CRPD calls for the development of domestic law to respect these rights.227 

There is ongoing debate in Australia about the extent to which substitute decision-making 

should be replaced by supported decision-making regimes. This is particularly true in relation 

to the exercise of decision-making rights for older people with cognitive impairments. Whilst 

Australia is a signatory to the CRPD, they have made an interpretive declaration in relation to 

Article 12, signalling that substitute decision-making regimes will continue to operate as a last 

resort including for people who have advanced dementia and are unable to express their will 

and preferences.228 When Australia appeared before the 10th session of the CRPD in 2013, the 

Committee recommended that the Interpretive Declarations of Australia be reviewed and 

withdrawn,229 as well as recommending training at all levels on recognition of the legal capacity 

of persons with disabilities.230 In particular, the Committee recommended training for legal 
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practitioners in providing access to justice for people with a disability,231 and that lawyers 

should attend mandatory training modules on working with people with disabilities.232 

In a sign that Australia will not be abandoning substitute decision-making regimes for older 

people in the near future, the ALRC Inquiry into Equality, Capacity and Disability, recently 

left the door open for substitute decision-making as a last resort as a safeguard for people who 

lacked capacity.233 Echoing the Australian Government position, the ALRC particularly 

highlighted the needs of an ageing population including people who have advanced dementia 

and are unable to express their will and preferences.234 The ALRC Inquiry led to the 

development of four National Decision-Making Principles: 235  

1) The equal right to make decisions 

2) Support 

3) Will, preferences and rights 

4) Safeguards 

Implementing these principles will effect how lawyers assess their client’s decision-making. 

It will require that lawyers support their client’s exercise of autonomy; inquire into the 

supports and accommodations that their clients require to maximise their decision-making 

abilities; interview clients in a way that develops an understanding of the client’s will and 

preferences; and that lawyers act to safeguard their clients from abuse.236 

 
The confluence of personal, social and institutional factors in the creation of disabling 

circumstances is central to the human rights law that underpins legal capacity. As Quinn 

argues, this perspective opens the door to relational theories of justice.237 Importantly, a 

tripartite theory of vulnerability embraces the personal, situated and relational aspects of legal 

capacity alongside the regulatory influences. A deeper exploration of vulnerability therefore 
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can provide a useful theoretical lens for establishing a human rights framework more fully in 

both research and practice. 

3.2 Vulnerability 

The rights framework of the CRPD has been lauded for addressing the needs of vulnerable 

groups,238 but the meaning of vulnerability has been under-theorised. The following section 

explains the theoretical understanding of vulnerability underpinning this research and explains 

why an appropriate theoretical framework for an examination of decision-making capacity for 

older people is the tripartite theory of vulnerability developed by Rogers, McKenzie and 

Dodds.239 

Old age is often viewed paradigmatically as a life-stage characterised by declining physical 

and cognitive health and older people are often identified as a class or subject group in which 

old age is equated with incapacity. These assumptions are sometimes used to justify 

encroachments upon older people’s autonomy.240 In this respect, vulnerability is sometimes 

used as a synonym for a lack of capacity, or as Hall describes it, vulnerability as a kind of 

‘incapacity-lite’.241 This has even led to attempts to measure vulnerability. 242 However 

vulnerability theory seeks to challenge these models by pointing to vulnerability as a universal 

experience of ontological significance to all,243 rather than vulnerability as a form of personal 

disadvantage or disability. 

As an early pioneer of vulnerability theory, Martha Fineman’s work has been particularly 

influential.244 Fineman’s theory of vulnerability emerged as a challenge to what she described 
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as ‘The Autonomy Myth’.245 Although Fineman has applied her theory specifically to old age 

policy, the theory emerged to challenge normative narratives of the autonomous liberal 

subject.246 Fineman’s vulnerability theory seeks to critique identity politics and to focus instead 

on the universal though differentiated experience of vulnerability.  

According to Fineman our lives are characterised not by radical autonomy; but by ‘the 

inescapable interrelationship and interdependence that mark[s] human existence.’247 This world 

view has particular resonance in any discussion of the way that people make decisions, 

particularly significant legal decisions, because so few decisions made by humans are a result 

of individual will.248  

This theory of inter-dependency complements a human rights framework for legal capacity that 

seeks to balance the right to autonomous legal capacity articulated in Article 12 (2) of the 

CRPD, with the right to support of Article 12 (3) and the right to safeguards in Article 12 (4). 

Similarly, vulnerability theory approaches safety and security as prerequisites for the exercise 

of autonomy.249 However, vulnerability is not in opposition to autonomy as some have read 

Fineman to suggest. Mackenzie for instance has critiqued Fineman’s theory on the basis that 

her view of autonomy is focused on radical notions of liberal autonomy and ignores its 

relational aspects.250 Addressing vulnerability can instead be viewed as a precursor to the 

exercise of rights to legal autonomy.251  

Vulnerability theory therefore provides a coherent theoretical lens for an examination of the 

lawyer’s role in the exercise of legal capacity for the elderly. Balancing the requirement of 

autonomy and the reality of vulnerability lies at the very heart of the ‘capacity conundrum’ 

                                                           
Rogers and Susan Dodds (eds), Vulnerability: New Essays in Ethics and Feminist Philosophy (Oxford 
University Press, 2013); Nina Kohn, 'Vulnerability Theory and the Role of Government' (2014) 26(1) Yale 
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245 Fineman (2004), above n 244. 
246 Martha Fineman, '"Elderly" as Vulnerable: Rethinking the Nature of Individual and Societal Responsibility' 
(2013) 20(2) Elder Law Journal 71. 
247 Ibid, 71. 
248 Tom Beauchamp and James Childress, Principles of Biomedical Ethics (Oxford University Press, 6 ed, 2009) 
101. 
249 Fineman (2013) above n 246, 92. 
250 See, Catriona Mackenzie, 'The Importance of Relational Autonomy and Capabilities for an Ethics of 
Vulnerability' in Catriona Mackenzie, Wendy Rogers and Susan Dodds (eds), Vulnerability: New Essays in 
Ethics and Feminist Philosophy (Oxford University Press, 2013) 33. 
251 See for instance, International Bioethics Committee, 'Report of IBC on the Principle of Respect for Human 
Vulnerability and Personal Integrity' (United Nations Educational, Scientific and Cultural Organization, 22 June 
2011) 7 - 8. 
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with which legal ethicists must grapple. The law dictates, and lawyers must understand, that 

‘autonomy’ exercised without capacity safeguards is not necessarily autonomy at all. 

The sources of vulnerability for older people include, but extend beyond personal experiences 

of cognitive impairment. For some older people cognitive impairments can also put strain on 

the person’s usual family and social supports.252 These disruptions to family can be just as 

destructive as cognitive changes and can impact further on wellbeing.253 A person who 

experiences a cognitive impairment without any family support or within a family riven with 

conflict, is differently vulnerable to a person who is well supported. A person with cognitive 

impairment who cannot afford high levels of care will be differently vulnerable than someone 

with good economic resources. Economic stress can also heighten existing family tensions. 

Fineman recognises that vulnerability in the form of economic and institutional harms can 

accumulate over a time, but it has been argued that her theory pays insufficient regard to the 

impact of privilege.254  

It is often during a time of family conflict that older people will see a solicitor to make a change 

to an enduring document, to property ownership, or to a will. The way that the solicitor deals 

with the question of capacity is thus a further potential source of vulnerability. A lawyer who 

is not aware of (or is unable to apply) the capacity assessment guidelines may create a source 

of vulnerability because they may accept instructions that the older person himself or herself 

does not understand. Further, any systemic problems of capacity assessment within the 

profession in the form of poor training or regulation can also create a source of vulnerability. 

Given that the State is responsible for creating and legitimising institutions that react to 

vulnerability in ways that can heighten disadvantage, the State must take responsibility for 

those disadvantages.255 

Just as a rights-based approach to legal capacity under the CRPD must acknowledge the 

societal and institutional contributors to disablement, vulnerability theory must be able to 

                                                           
252 Linda Lindsey Davis, 'Family Conflicts Around Dementia Home-Care' (1997) 15(1) Families, Systems, & 
Health 85; C. Peisah, H. Brodaty and C. Quadrio, 'Family Conflict in Dementia: Prodigal Sons and Black Sheep' 
(2006) 21(5) International Journal of Geriatric Psychiatry 485; Hilde Lindemann, 'Holding One Another (Well, 
Wrongly, Clumsily) In a Time of Dementia' (2009) 40(3-4) Metaphilosophy 416; Annika Kjallman Alm, Ove 
Hellzen and Karl-Gustaf Norgergh, 'Experiences of Family Relationships When a Family Member Has 
Dementia' (2014) Open Journal of Nursing . 
253 Sara Qualls, 'Therapy with Aging Families: Rationale, Opportunities and Challenges' (2000) 4(3) Aging and 
Mental Health 191, 191; Fineman, above n 246 (2010) 268. 
254 see for instance Frank Cooper, 'Always Already Suspect: Revising Vulnerability Theory' (2015) 93 North 
Carolina Law Review 1339, 1340. 
255 Fineman (2010), above n 244. 
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account for the different sources and levels of vulnerability. This research therefore proceeds 

on the basis that the tripartite theory of vulnerability encompassing inherent, situational and 

pathogenic vulnerability as outlined by Rogers, Mackenzie and Dodds is an appropriate 

framework for an examination of capacity.256 

Firstly, vulnerability is considered at the inherent level, encompassing individual experiences 

of qualities associated with ageing, including the possibility of physical decline and cognitive 

impairment. Pausing here, if the analysis of vulnerability stopped at the individual inherent 

level, then any interventions to address that vulnerability would run the risk of pathologising 

the elderly person and focusing the gaze of the law only on the victim of any subsequent 

abuse.257 Such an approach could also run the risk of pathologising the family and would be a 

failure to acknowledge a key tenet of vulnerability theory. That is, placing the burden of 

responsibility for care of the vulnerable on families will render their needs invisible.258 

This leads us to consider further situational vulnerabilities. The situational context includes the 

level of support and resources at the disposal of an older client.259 These supports might 

encompass professional services, including the support of lawyers involved in assisting clients 

to meet their legal needs. Resources include the economic and information resources required 

to access and pay for lawyers. Situational approaches to vulnerability highlight the link 

between cognitive impairment and elder abuse and posit other reasons why some people with 

disabilities are more vulnerable without characterising them as inevitably so.260  

This research extends beyond the overlapping inherent and situational causes of vulnerability 

to interrogate the pathogenic causes of vulnerability for older people making legal decisions,261 

a concept that resonates with theories of institutional precariousness described in the human 

rights literature.262 Institutions respond to and shape our experience of vulnerability and thus 

can both safeguard or expose the vulnerable subject to heightened risks.263 At the pathogenic 

                                                           
256 Rogers, Mackenzie and Dodds, above n 50. See also Catriona Mackenzie and Wendy Rogers, 'Autonomy, 
Vulnerability and Capacity: a Philosophical Appraisal of the Mental Capacity Act' (2013) 9 International 
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260 Lindsey, above n 257, 298. 
261 Rogers, Mackenzie and Dodds, above n 50, 24. 
262 Bryan Turner, Vulnerability and Human Rights (Penn State University Press, 2006) 32. 
263 Susan Dodds, 'Dependence, Care, and Vulnerability' in Catriona Mackenzie, Wendy Rogers and Susan 
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level, the way that state-based regulators and professional bodies respond to the difficulty of 

capacity assessment creates another potential source of vulnerability for clients with a cognitive 

impairment.  

 

As outlined here, a tripartite theory of vulnerability calls attention to the multi-faceted 

dimensions of influences in a person’s life, including personal, political and legal. It is an 

appropriate framework for a study of how lawyers assess legal decision-making capacity and 

it calls for an examination of capacity that is broad-ranging.  

 

In Chapter 4, the empirical research methodology is described and explains how the design of 

the directed content analysis of files at the OLSC addressed aspects of inherent, situational and 

pathogenic vulnerability. The following section outlines in more detail aspects of the inherent 

vulnerability of some older clients. 

 

3.3 Cognitive Impairment in an Ageing Population 

A significant source of inherent vulnerability in an ageing population is cognitive impairment. 

Cognitive impairment in the elderly may be the result of conditions such as temporary illness, 

fever or delirium, brain damage due to stroke, drug and alcohol induced brain damage, diseases 

other than dementia, and intellectual disability.264 However, dementia is the leading cause of 

disability in Australians aged 65 and over and the most common source of cognitive 

impairment.265 It is also possible for dementia to co-exist with these other conditions.266  

It is beyond contention that dementia diagnosis is associated with ageing;267 however, dementia 

can be hard to accurately diagnose, making it difficult to reliably state the number of cases.268 

It is estimated that one in ten people over sixty-five has dementia, rising to three in ten people 

                                                           
264 Kapp, above n 176, 19. 
265 Alzheimer's Australia, Statistics, Summary of Dementia Statistics in Australia 
<http://www.fightdementia.org.au/understanding-dementia/statistics.aspx>. 
266 For a comprehensive discussion of the causes of cognitive impairments and their potential impact on capacity 
in various domains, see for instance, O’Neil and Peisah, above n 9. 
267 Elissa Ash, 'What is Dementia?' in Charles Foster, Israel Doron and Jonathan Herring (eds), Law and Ethics 
of Dementia (Bloomsbury Publishing, 2014) , 7. Early onset dementias occurring in people younger than 60 are 
often associated with hereditary factors. 
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aged over eighty-five.269 Dementia prevalence amongst residents of nursing homes is even 

higher than the general population with some estimating the prevalence as high as 90%.270 

As our population ages the rates of dementia have risen. 271 Dementia is not a single disease but 

an umbrella term to describe a confluence of symptoms denoting cognitive decline that can 

include loss of memory, impaired judgement, loss of language and motor skills, decreased 

planning ability, mood changes and changes in behaviour or personality. 272  There is currently 

no cure for dementia.  

Alzheimer’s disease, the most common form of dementia, is associated with increased memory 

impairment over time; however early memory loss is not a feature of all forms of dementia.273 

In some forms of dementia older memories may be intact, while a person’s ability to use and 

weigh current information (elements of functional capacity) may be impaired.274 Compared to 

someone with Alzheimer’s disease, a person with vascular dementia may retain their capacity 

for activities of daily living for longer,275 but because they may have a greater awareness of 

their deficits be more likely to experience depression.276 Fronto-temporal dementias on the 

other hand are more often associated with personality and behavioural changes.277 Researchers 

report that dementia with Lewy bodies, the second most prevalent of dementia diseases, can 

often be confused with other forms of dementia and so is particularly difficult to diagnose.278 

Even for medical professionals the variability in the forms of dementia means that while 

screening tests can help to indicate impairments, diagnosis remains a difficult task and relies 

on a complete cognitive and functional history often with the assistance of the family or carers 

                                                           
269 Deloitte Access Economics above n 39; Australian Institute of Health and Welfare, above n 37; Doron, above 
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of the person with dementia.279 Although advanced dementias may be easily recognizable, 

researchers have warned that it can sometimes be difficult to identify when an older person has 

impaired decision-making abilities.280 

It is not uncommon for people with dementia to be advised to write a will, make an advance 

directive or appoint a substitute decision-maker to act for them in the future.281 Lawyers should 

therefore be aware that some of their elderly clients may have dementia or another form of 

cognitive impairment that can affect their capacity for making legal decisions.282 In the capacity 

guidelines, dementia is considered a ‘red flag’ that should trigger more careful assessment of 

older clients.283 The challenge for lawyers lies in: identifying the extent to which dementia or 

any other form of cognitive impairment has affected their older client’s ability to make a legal 

decision; to understand the accommodations required to maximise their decision-making 

capacity; and to decide at what point the client requires decision-making support. Performing 

these assessments is part of the lawyers’ role and duties, as established in the law and guidelines 

on capacity assessment described in the previous chapter and in Chapter 6. 

3.4 Chapter Summary 

This chapter has outlined the human rights framework for the exercise of decision-making 

rights and explained how this perspective lends itself to the application of a tripartite theory of 

vulnerability. Aspects of inherent vulnerability in the form of cognitive impairment have been 

particularised and the demographics of the ageing population of Australia examined. This legal 

and theoretical lens has been applied to the empirical study of complaint files as explained in 

the outline of methodology contained in the following chapter. 

 

                                                           
279 Marshal Folstein, Susan Folstein and Paul McHugh, '"Mini Mental State" A Practical Method for Grading 
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Chapter 4: Research Methodology 
 
In this chapter the multi-method research design including the empirical study of the complaint 

files is explained in-depth. In part two of this thesis, particularly papers 5 and 6 reporting on 

the medico-legal interactions and four particular case studies respectively, findings from this 

research project are discussed in further detail. However, as journal articles are necessarily 

constrained by tight word limits and the specialist audience, it is not possible to canvas all of 

the detail of the empirical research project in those papers, nor is it possible to describe the 

methodology in depth in the journal articles. Chapter 4 therefore provides the necessary 

overview.  

This chapter commences with an outline of the research design before analysing the reliability 

and limitations of the sample data. The directed content methodology is examined and the 

coding techniques are explored. Finally, the generalizability, replicability and transferability of 

this research are examined, highlighting the significance of the complaint files. File data are 

described, critiquing both the strengths and weaknesses of the variable content and how this 

impacts the validity of the findings.  

4.1 Research Design  

The problem of capacity assessments lends itself to a multi-method research design. As 

Seidman, Diamond and Nielsen argue, ‘Multiple research methods are best suited to bring 

clarity to the complex relationship of law and society’.284 Additionally, Yin suggests that case 

study analysis is particularly appropriate to highlight a need for systems reform.285 This 

qualitative study involved: (a) doctrinal analysis of the leading cases in capacity assessment 

outlined in the literature review and papers 2 and 3; (b) comparative analysis of the guidelines 

for lawyers presented in paper 3; and (c) directed content analysis of three years of capacity 

complaint files from the NSW OLSC also discussed in papers 5 and 6. As the doctrinal analysis 

is extensively reported in the literature review and paper three critiques the lawyers’ tools and 

guidelines, this chapter focuses on the content analysis of the complaint files.  

This empirical research fills the knowledge gap identified in Chapter 1. As established, while 

there is a wealth of literature on the topic of capacity assessment the research to date has been 

focused largely on what lawyers should do when assessing a client’s capacity, and also on what 
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lawyers report that they do. The prior survey-based studies have provided a snapshot of the 

legal profession’s understanding of capacity assessment but are lacking in two ways: they 

cannot tell us the process that lawyers follow to arrive at a capacity assessment and they lack 

the client context. This is a problem across many areas of socio-legal research because 

accessing the client voice or observing lawyer and client interactions is difficult from a 

practical and ethical standpoint.286  

4.2 The Sample 

This research examined all of the documentary evidence located in the capacity complaint files 

initiated at the NSW OLSC over a three-year period, from 2011-2013. This period of time 

correlated with a rise in the number of capacity complaints received annually at the OLSC. The 

OLSC began to remark on this in their Annual Reports and the mediation and investigation 

officers at the OLSC developed a heightened awareness of the serious consequences of these 

complaints.287 Due to the growing number of complaints, it was in 2011 that the OLSC began 

to categorise complaints about the way lawyers took instructions from clients with a cognitive 

impairment as ‘capacity complaints’. This was formalised in January 2013 with ‘Capacity’ 

added internally as a formal code for ethics complaints.288 There were thirty-five complaints 

concerning thirty-six practitioners during the research period.289 

Complaint files are not necessarily representative of lawyers’ techniques of capacity 

assessment but they do provide ‘a rough and ready measure’ of ethical behaviour.290 The 

capacity complaint files may include complaints that were unfounded, complaints motivated 

by dislike of a relative rather than dissatisfaction with a service, complaints designed to assist 

                                                           
286 Nieke Elbers et al, 'Exploring Lawyer-Client Interaction: A Qualitative Study of Positive Lawyer 
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OLSC. See; The Office of the Legal Services Commissioner, '2016-2017 Annual Report' (OLSC, 2017) 4. 
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in a future legal action,291 or complaints that were simply ill informed. These factors limit the 

generalizability of the case studies.  

It is possible that the files under-represent unethical behaviour in the field. Research suggests 

that only a fraction of dissatisfied consumers will make a formal complaint of any kind,292 with 

legal clients generally being reluctant to complain about poor service to a third party.293 A 

person wishing to complain about the actions of a lawyer in NSW must make their complaint 

in writing to the OLSC. Clients do not necessarily know that there is a legal right that has been 

breached,294 or they may not have the time, skills, or inclination to make a complaint about the 

service they have received.295 Capacity complaints are unique at the OLSC in that it is not the 

client who is making the complaint, but a third party, usually a family member.296 Making a 

complaint requires time and effort, so a third party may not have the same motivation to 

complain about poor service as someone who is directly affected. On the other hand, poor 

capacity assessment techniques may affect family members considerably if they lead to an 

older person changing a will or enduring appointment.297 Research examining consumer 

complaints, demonstrates that complaining behaviour increases according to the importance of 

the purchase.298  

This study is not generalizable to all legal practitioners, or to practitioners who witness 

enduring documents or prepare wills. There are no statistics kept of how many enduring 

instruments are prepared or revoked in NSW each year,299 nor are there statistics about the 

number of wills that are prepared or how many lawyers interact with older people who may 

have impaired capacity.  
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All of the lawyers complained about were from sole practices or small firms with five or fewer 

lawyers, with an over-representation of male lawyers aged over forty.300 This finding is in 

keeping with previous research suggesting that sole practitioners are over-represented in 

complaints.301 Researchers and regulators have noted that family disputes give rise to a high 

number of complaints about lawyers because of the emotions involved,302 and it was clear from 

the files that these were highly emotional disputes. Lawyers in regional and remote areas were 

also over-represented in the complaints.303 The OLSC does not report on the geographic 

location of lawyers about whom complaints are made, so it is not known if this is typical of all 

complaints, however it has been noted that lawyers who have a more generalist practice, (more 

likely in regional and rural areas than in the city of Sydney and surrounding suburbs) are 

possibly more likely to receive complaints.304 Relevantly, in Victoria a disproportionate 

number of complaints about wills and estates and family law matters are made about regional 

lawyers.305 

 

The generalizability of the file case studies can be questioned; however, some confidence in 

the data can be gleaned from the number of case studies provided for analysis. Although not 

statistically significant, having examined all of the complaints in the three year period, the 

analytic generalization is greater than if a small number of files had been examined in minute 

detail.306 Confidence in the findings is also derived from the overlap between this study and 

survey based studies that led to similar conclusions about the knowledge gaps of lawyers 

involved in capacity assessment.307 As Yin has identified, an emphasis on analytic 

generalizability focuses on producing key ideas that may be applicable in other situations rather 
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than creating statistical generalization.308 Thomas likewise sees value in discovering ‘middle 

axioms’, arguing that provided knowledge gained from the particular is contextualised, there 

should be ‘enthusiasm for [its] universal applicability.’309 

 

The findings of the study may be transferable to other jurisdictions in Australia where the 

demographics and education of the profession are comparable and the law, tools and guidelines 

for capacity assessment broadly similar.310 However, as discussed in papers 3, 5 and 6, a 

comparison of disciplinary cases in other states with the facts of the NSW complaints may 

indicate variability in the way capacity assessment is viewed and the veracity of the complaint 

handling process. This in turn could trickle down to affect practice in those states. 

 

4.3 File Description 

There were significant differences in the content of each of the complaint files. This is an 

interesting finding in itself, suggesting a lack of consistency in applying the law, tools and 

guidelines for capacity assessment. It is also a product of the client-driven nature of complaints. 

This inconsistency is further discussed in part two of this thesis, especially papers 3, 5 and 6. 

The variability of information provided by clients and lawyers affects the reliability of the data, 

rendering the value in the thick description of events that emerges. 

The files consist of documents that are collected according to OLSC procedures and are 

developed in a kind of “call and response” pattern. The complaints process is a reactive one. It 

usually begins with the complainant making a phone call to the OLSC in which they will be 

given advice about whether the complaint is something that the office can investigate.311 Once 

a complaint is made in writing on the standard OLSC form, the complaint is categorised and 

allocated a file number.312 The OLSC responds formally to the complainant in writing 

requesting further information or clarification if necessary. The complainant may then provide 
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information or updates. The OLSC then puts the allegations to the lawyer in writing with a 

series of questions, such as: 

1. Who retained you and in what circumstances? 

2. What steps did you take to establish that [client’s name] had the capacity to give 

instructions? Please provide copies of the medical reports to which you refer and copies 

of your contemporaneous file notes relating to [client’s] capacity and to her 

understanding of the documents she was executing ….. 

 

The OLSC may ask more questions or seek clarifications after receipt of the lawyer’s response 

and so on, until the fullest picture possible emerges and a decision is made about whether to 

dismiss the complaint or take disciplinary action. This form of reactive question and answer 

limits and confines the information provided and affects the validity of the study. 

The large amount of variability in the file content was also driven in part by the complainants. 

Some complainants provided very detailed background information about the older clients and 

their family circumstances and some had copies of multiple background medical reports about 

the older client that they forwarded to the OLSC. There were several complainants who 

included copies of correspondence between family members including personal emails and 

letters.313 Cases that were heard in the Guardianship Tribunal also created a large paper trail. It 

was not uncommon for the complainant to forward the decision of the Tribunal, and sometimes 

a complete transcript of proceedings to the OLSC. Copies of wills and advance directives were 

also included in some cases. The files also included memos of phone conversations and 

corrected drafts of correspondence sent from the OLSC to the complainants and lawyers. In 

many cases there were multiple copies of the same document. A sample of the broad range of 

documents contained in an average capacity complaint file is contained in Appendix C. The 

smallest file contained only two documents: an initial complaint and a notice of withdrawing 

the complaint, while more serious complaints generated a far greater number of documents.314  

The following section (4.4) explores the data analysis techniques used to assess the content of 

the files in more depth. 

                                                           
313 On the value of letters as evidence: See, Rosanne Kennedy, 'Affecting Evidence: Edith Thompson's 
Epistolary Archive' (2014) 40(1) Australian Feminist Law Journal 15, 27, noting that while epistolary critics 
might rightly ‘be suspicious’ of the assumption that personal letters are ‘the spontaneous outpourings of the true 
self’, nor should we treat them as ‘deliberate lies’.  
314 Two files that led to disciplinary action on matters unrelated to legal capacity were particularly extensive and 
extended over 2 large lever folders each. 
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The value of a sample based on complaints to the regulator lies in the depth of the available 

material rather than its representativeness. The richness of the data in the files as explained 

below, allows multiple viewpoints of the older person who was the subject of a capacity 

assessment and also of the lawyer who undertook that assessment.  

 

The files included documents such as the complainant’s account of the older person’s 

behaviour, medical reports of an older person’s decision-making processes or their cognitive 

impairments, outlines of conversations and copies of documents drafted by the older person, 

meaning a more holistic account of the client emerged than that provided by the lawyers’ 

description alone. Similarly, the lawyers’ self-reported competent procedures could be 

compared to information within their file notes, evidence given in Tribunal hearings and copies 

of correspondence sent to the complainant or other third parties. As has been suggested in the 

limited literature on documentary research, disparate documents can create a more coherent 

picture of a single ‘event’ by conveying the same general impression.315 By drawing on 

disparate documents in this way, this research proffers a more sophisticated triangulation of 

viewpoints and opinions which can then be compared and contrasted with the guidelines and 

best practice tools. A far more detailed picture of the whole process emerges, filling the gaps 

in our prior knowledge to aid the development of practical recommendations for reform. To 

that end, the following section more specifically describes the content analysis. 

 

4.4 Directed Content Analysis 

The content analysis of the file documents proceeded on the basis of a directed approach. 

Described by Mayring as a deductive method,316 directed analysis is considered appropriate 

where there is existing research about a phenomenon, but further description is beneficial.317 It 

was appropriate to adopt a directed method because one purpose of the analysis was to compare 

the lawyers’ techniques with the procedures for capacity assessment described in case law and 

capacity guidelines and a further purpose was to understand the file content from the 

perspective of a tripartite theory of vulnerability. Initial coding derived from this dual purpose. 

 

                                                           
315 Jennifer Platt, 'Evidence and Proof in Documentary Research I' (1981) 29(1) The Sociological Review 31, 45. 
316 Philipp Mayring, Qualitative Content Analysis: Theoretical Foundation, Basic Procedures and Software 
Solutions (SSOAR, 2014). 
317 Hsiu-Fang Hsieh and Sarah Shannon, 'Three Approaches to Qualitative Content Analysis' (2005) 15 
Qualitative Health Research 1277, 1281. 
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4.4.1 Initial Coding 

In addition to recording demographic information about the lawyers and their clients,318 codes 

were therefore developed and refined to account for the elements of capacity assessment 

described in the common law and in the capacity guidelines and identified through the 

comparative analysis of the guidelines presented in paper 3. These included:  

 “Red flags” such as cognitive impairment, hospital or nursing home admission; 

 Lawyer’s descriptions of their interview techniques; 

 Medical opinions sought or obtained;319 

 Lawyers’ observations of the older client; 

 Complainants’ observations of the older client;320 

 The identity of the person who arranged the initial interview; 

 Whether the lawyer had previously met the client;321 

 Who was present during the interview; 

 Specific information about the client’s understanding of the legal decision (application 

of a functional, outcome or status approach);322 

 Lawyers’ description of notetaking or samples of notes; 

 Lawyers’ descriptions of any accommodations they made to improve the clients’ 

capacity;323 

 Whether the lawyer was aware of the Law Society capacity guidelines;324 

A directed approach is also appropriate for applying a particular theoretical perspective such 

as the tripartite theory of vulnerability applied to this study,325 and the notion of vulnerability 

further drove the initial coding. Codes were developed to indicate inherent vulnerability, 

including codes for age and also codes indicating the type and extent of the older client’s 

                                                           
318 Appendix D, tables 1-5. 
319 Coded to note the role of the expert whose opinion was sought eg. Psychogeriatrician, geriatrician, GP, 
dementia care nurse, psychologist, occupational therapist, physiotherapist. 
320 There was a great deal of variability in the amount of information provided by the complainant, ranging from 
background medical information to changes in behavior, personal correspondence with the older client and 
observations about their personality, clothing and how they went about daily tasks. 
321 Where possible the length of time that the lawyer had known their client was also noted. 
322 See Appendix D, table 6 for a summary of instances where lawyers or complainants relied on a status 
approach to identify capacity or a lack of capacity. The different approaches to capacity assessment are 
discussed further in paper 1. 
323 Broadly defined to include timing, support people, hearing or vision assistance, language support, expert 
external advice. 
324 This was also a question that lawyers were routinely asked to respond to in correspondence from the OLSC. 
325 W. James Potter and Deborah Levine-Donnerstein, 'Rethinking Validity and Reliability in Content Analysis' 
(1999) 27 Journal of Applied Communication Research 258, 258. 
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cognitive impairments where they were known.326 Elements of potential situational 

vulnerability were also coded. Codes were initially assigned to allegations of elder abuse using 

definitions of abuse derived from NSW State government policy documents,327 with the source 

of the allegation coded as well.328 Following coding of a small sample of files, family conflict 

was identified as a recurring theme and coded as signifying further situational vulnerability. 

The responses of the OLSC to the complaint and the outcomes in Guardianship Tribunal 

hearings were coded as potential elements of pathogenic vulnerability.  

While there is a potential for bias when coding begins immediately,329 in this study the actions 

of the lawyers were largely being compared to particular standards, providing an objective 

basis for the preliminary coding terms. Given the number of files and the variability within 

them, the resultant quantitative data cannot be compared using statistical tests of difference, so 

simple rankings of various code frequencies are presented in Appendix D and in the published 

papers. Data from this analysis have also been presented in an illustrative manner in papers 5 

and 6. The purpose of these representations was to exemplify common deficits in the capacity 

assessment procedures demonstrated across the files. 

The coding schema explained here renders this research replicable in other jurisdictions, both 

in Australia and also internationally where similar case files may be a key data source in 

comparable projects. This ‘production transparency’ is a key strength of the research as it 

provides a strong analytical framework for exploring capacity assessment techniques in 

similar contexts.330  

 

4.4.2 Coding Method 

 

Each of the files belong to the OLSC and could not be removed from the OLSC offices. The 

files were therefore transcribed and de-identified in place. Optical character recognition 

software was used to transcribe a photograph of every page of the files before any identifying 

                                                           
326 Appendix D, tables 3 and 6. 
327 NSW Government Interagency Working Group, 'Interagency Protocol for Responding to Abuse of Older 
People' (NSW Government, 2007); NSW Elder Abuse Helpline and Resource Unit, 'NSW Elder Abuse Toolkit - 
Identifying and Respnding to the Abuse of Older People: the 5-Step Approach' (NSW Government, 2016); See 
also the Australian Law Reform Commission (2017) above n 6, Chapter 9 on elder abuse and testamentary 
promises. 
328 Appendix D, tables 9 and 10. 
329 Hsieh and Shannon, above n 317, 1282. 
330 Jeremy Freese and David Peterson, 'Replication in Social Science' (2017) 43 Annual Review of Sociology 
147, 154. 
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characteristics were deleted and the files saved. At the same time, demographic information 

about the clients, complainants and lawyers was separately coded.331  

 

Each file was read in its entirety before being manually coded and the coding was revised and 

refined after a sample of files was completed. Coding for each category was double counted to 

ensure accuracy after all of the files were closed by the OLSC. The majority of files were coded 

one by one, however in some cases the complaint investigation was ongoing and the recording 

and coding occurred over many months in a more piecemeal fashion as the file was made 

available. One file opened in 2013 was not closed until 2015 and multiple updates were 

required over a two-year period. 

 

4.5 Research Design Revisited: Strengths and Weaknesses of the Project 

The client voice is a particular strength of this project. As Pue has noted, clients are often the 

absent actor in empirical legal research.332 Finding a client voice is particularly challenging in 

the context of research about decision-making capacity and older people. Contacting clients 

personally has multiple ethical and practical challenges, particularly where those clients may 

have a cognitive impairment.333 Some of the clients in this study are no longer alive. Some had 

died before the complaint was lodged or while it was being investigated. Other clients who 

may have had capacity have now lost capacity and would be unable to be interviewed. Because 

clients were not interviewed, it is not possible to know their attitudes toward the complaints or 

to understand their experience of the lawyers’ interview techniques. However, accessing the 

complaint files gave a surprising amount of insight into the values and character of some of the 

older clients. Complainants sent the OLSC copies of older people’s wills, samples of 

handwriting, personal letters composed by the older person and other documents as “proof” 

that their relative had lost capacity. The older person was often described by both sides of a 

family involved in conflict, by medical professionals, as well as by the lawyer involved in the 

complaint and these multiple viewpoints added to the richness of the portrait. These documents 

were a powerful reminder of the client at the heart of the complaints. 

 

                                                           
331 See Appendix D for demographic information. 
332 W. Wesley Pue, '"Trajectories of Professionalism?" Legal Professionalism After Abel' (1990) 19 Manitoba 
Law Journal 384, 405. 
333 Leslie Dowson, Colleen Doyle and Victoria Rayner, 'Scoping the Ethics of Dementia Research Within an 
Australian Human Research Context' (2013) 21(1) Journal of Law and Medicine 210, 210. 
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As Prior asserts, documents are not just a static record, but function to mediate social 

relationships.334  Complaint files need to be understood in their context as a record of an 

investigation. The complainant can be expected to paint the actions of a lawyer in the worst 

light possible, while conversely, the lawyer may seek to explain away poor conduct, or to paint 

themselves in the most positive way possible. Meanwhile, the OLSC staff must demonstrate 

procedural fairness throughout the investigation process, with one eye to the potential that the 

file may one day form the basis of disciplinary action or prosecution. The complainant and 

lawyer could be expected to be highly selective in their observations, highlighting only those 

aspects of the capacity of the client that supported their view, a selectivity of focus that has 

been observed in other settings.335 

 

Much of the complaint handling process is managed over the phone and these telephone 

conversations were neither observed or recorded. As Prior warns, ‘the researcher who wishes 

to concentrate on the use of documents in action has to be constantly aware as to how the 

written record is tied into and anchored within other aspects of organizational life such as 

conversations…..’336 However, brief hand-written notes on the complaint files did provide a 

window into the minds of investigation officers at the OLSC and their attitude to some of the 

capacity complaints. For instance, in one file, a note from the officer taking the complaint over 

the phone and passing it over to another for follow up wrote that it was a complaint involving 

‘another typical high conflict family.’ In a different file the investigation officer wrote ‘the real 

problem here is that he [the complainant] hates his sister. That’s the problem here.’ A different 

file included a notation that the lawyer was ‘arrogant’, while in another, the investigation 

officer wrote a notation that a complainant was a ‘vile man’. Further research would be required 

to ascertain the impact that personal feelings of OLSC officers towards complainants has on 

the complaint handling process; but it is possible to speculate that strong emotions might 

influence the way an investigation is handled. 

 

Staff of the OLSC were responsible for labelling a particular complaint as a ‘capacity 

complaint’ and then locating that file and passing it to this researcher. It is therefore possible 

that some complaints that were about capacity issues were not correctly coded, or that a 

complaint that involved other, more serious issues that were the subject of a formal 

                                                           
334 Lindsay Prior, Using Documents in Social Research (Sage Publications, 2003) 51. 
335 Ibid, 54. 
336 Ibid, 56. 
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investigation may not have been passed on. For instance, one substantial capacity complaint 

was not forwarded until a year into the study, because the complaint was being investigated as 

potential misconduct, rather than as a consumer dispute. As such, it was allocated to a legal 

and investigation officer, not to the mediation and investigation officer who handled the bulk 

of the capacity complaints. In another case, a complaint was labelled as a capacity complaint 

on the basis that the client claimed he had poor eyesight and could not properly read a contract. 

A physical impairment alone is not sufficient to call into question the client’s capacity. This 

coding suggests that at least some staff at the OLSC did not have a proper understanding of 

legal decision-making capacity and so may have miscoded other complaints. 

As previously argued, the strength of the data lies in its richness rather than specific causal 

links. A lack of disciplinary action was a notable feature on the files, however uncovering the 

reason for a lack of action is challenging. Only one lawyer involved in these capacity 

complaints was disciplined for the way in which they took instructions.337 However, a lack of 

formal discipline does not necessarily indicate a failure to self-regulate or a will to regulate.338 

As Haller notes, there is no simple linear relationship between regulatory intention and 

regulatory outcomes.339 However, research suggests that legal regulators are only likely to take 

disciplinary action in the most serious cases and where the lawyers’ actions are morally 

unambiguous, usually involving dishonesty,340 or in cases involving the regulator’s own 

governance,341 for example a failure to respond to the OLSC.  

Precedent created by historical complaints that the OLSC had tried to prosecute in the Civil 

and Administrative Tribunal may have also played a role in the way complaints were managed. 

For instance, in one file an officer queried whether further follow up with a view to disciplinary 

action in the Civil and Administrative Tribunal might be futile because a similar action had 

been unsuccessful, noting ‘I don’t think there is any point in obtaining the transcript of 

proceedings given that we have not been successful with the [lawyers’ name deleted] 

complaint. What do you think?’ This notation suggests that some complaints about lawyers 

were dismissed because OLSC staff were not confident of a successful prosecution. Several 

                                                           
337 Lack of disciplinary action is discussed further in paper 5 and especially in paper 6. 
338 Pue, above n 332, 405. 
339 Haller, above n 301, 219. 
340 Woolley, above n 301, 249; Haller, above n 301, 321. 
341 Woolley, above n 301, 245. 
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researchers have noted that regulators will only pursue cases where success is all but 

guaranteed.342  

The regulatory response also appeared to be driven in part by the lawyers’ past disciplinary 

record. For instance, one memo between staff included the notation: ‘Guardianship Tribunal 

seems the appropriate forum. I don’t think we should get drawn in, unless Tribunal makes 

some adverse comment about P’s role/actions in this sorry task…[Lawyer] does have form, 

but not for this sort of behaviour.’ Examining archives cannot always uncover the underlying 

reasoning behind a decision or action. As Amodu explains, they are ‘snapshots of the official 

memory defined by the cultural and organizational dictates ….’343 So while the file archives 

can provide a window into the process and content of capacity complaints, they will never be 

the whole picture. They can however provide a context driven portrait. Or as Halkier 

describes, representations characterised by contingency and instability.344 

4.6 Chapter Summary 

 
This chapter has highlighted the depth and variability of the documentary material contained 

in the capacity complaint files at the OLSC. A description of the design of the content 

analysis has explained how data was extracted from such disparate files, using the law, 

guidelines and tools for capacity assessment alongside a tripartite theory of vulnerability as 

the guiding influences upon coding. Wide variety in file content driven by the passions of the 

complainant, emerged as both a strength and a weakness of this project. This chapter has 

addressed the reliability, replicability and validity of the data, explaining their limitations and 

highlighting the analytical generalizability; the richness of the context driven data echoing the 

overlapping agendas of complainant, lawyer and regulator in the complaints process.  

The complaint files are an important sample of lawyers in NSW caught up in disputes over the 

capacity of older clients. In some cases, the lawyers went out of their way to be satisfied that 

their clients had the functional capacity for the decisions that they wanted to make. However, 

the files are replete with examples of poor capacity assessment. It is the intention that these 

                                                           
342 Ibid, 245. 
343 Tola Amodu, 'For the Record: Understanding Regulatory Processes through Archival Materials: The 
Example of Planning Agreements' (2008) 35 Journal of Law and Society 183, 200. 
344 Bente Halkier, 'Methodological Practicalities in Analytical Generalization' (2011) 17(9) Qualitative Inquiry 
787, 788. 
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examples, highlighted in the following publications, can be used to inform the 

recommendations contained in the publications and in part three of this thesis.  
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PART TWO: The Publications 
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Chapter 5: Human Rights and Substitute Decision-Making 
5.1 Paper 1, Lise Barry & Susannah Sage-Jacobson, ‘Substitute Decision Making for the 

Elderly in Australia’, in Ralph Ruebner, Teresa Do and Amy Taylor (eds) International 

and Comparative Law on the Rights of Older Persons, (2015 Vandeplas Publishing) 286-

302.

Pages 74-96 of this thesis have been removed as they contain published material. Please refer 
to the following citation for details of the article contained in these pages.

Barry, L., & Sage-Jacobson, S. (2015). Substitute decision-making for the elderly in 
Australia. In R. Ruebner, T. Do, & A. Taylor (Eds.), International and comparative law on the 
rights of older persons (pp. 286-302). Vandeplas Publishing. 
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Chapter 6: Law and Guidelines 
6.1: Paper 2, Lise Barry, ‘Case Note: Goddard Elliott v Fritsch [2012] VSC 87’ (2012) 10 

Macquarie Law Journal 105 – 110. 

Pages 97-102 of this thesis have been removed as they contain published material. Please 
refer to the following citation for details of the article contained in these pages.

Barry, L. (2012). Goddard Elliott v Fritsch [2012] VSC 87. Macquarie law journal, 10, 
131-136.
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6.2: Paper 3, ‘Capacity Guidelines in NSW: Time for a Review’ (prepared for publication 

2017) 
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6.3: Paper 4, Lise Barry and Jane Lonie, ' Capacity, Dementia and Neuropsychology' (2014) 

Law Society Journal 78 

Pages 126-127 of this thesis have been removed as they contain published material. Please 
refer to the following citation for details of the article contained in these pages.

Barry, L., & Lonie, J. (2014). Legal updates: elder law : Capacity, dementia and 
neuropsychology. LSJ : Law Society of NSW journal, 1(5), 78-79.
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Chapter 7: Empirical Findings and Analysis 
7.1: Paper 5, ‘Capacity and Vulnerability: How Lawyers Assess the Legal Capacity of Older 

Clients’ 25 (2017) Journal of Law and Medicine 267. 

Pages 128-143 of this thesis have been removed as they contain published material. Please 
refer to the following citation for details of the article contained in these pages.

Barry, L. (2017). Capacity and vulnerability: how lawyers assess the legal capacity of older 
clients. Journal of Law and Medicine, 25(1), 267-282.
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7.2: Paper 6, ‘He Was Wearing Street Clothes Not Pyjamas: Common Mistakes in Lawyers’ 

Assessment of Legal Capacity for Vulnerable Older Clients’ (2018) 21 Legal Ethics 1, 3-22 
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Chapter 8 Elder Mediation 

8.1: Paper 7, 'Elder Mediation' (2013) 24 Australasian Dispute Resolution Journal, 251. 

Pages 164-171 of this thesis have been removed as they contain published material. 
Please refer to the following citation for details of the article contained in these pages.

Barry, L. (2013). Elder mediation. Australasian Dispute Resolution Journal, 24, 251-258.
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8.2: Paper 8, ‘Elder Mediation: What’s in A Name?’, (2015) 32 (4) Conflict Resolution 

Quarterly, 435. 

Pages 172-179 of this thesis have been removed as they contain published material. Please 
refer to the following citation for details of the article contained in these pages.

Barry, L. (2015). Elder Mediation: What's in a Name? Conflict Resolution Quarterly, 32(4), 
435-442.

DOI: 10.1002/crq.21118
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PART THREE: The Future of Capacity Assessment 
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Chapter 9: Capacity Assessment: Current State and Future Directions 
Chapter 9 deals with advances in the Australian approach to capacity assessment that have 

occurred during the life of this research. The chapter commences with an overview of recent 

legislative changes and law reform proposals that could improve safeguards for the rights of 

older people in Australia in the next decade. The response to these initiatives by the profession 

in NSW is examined, found wanting and critiqued in light of the role that the profession plays 

in increasing pathogenic vulnerabilities of older clients. 

Recent changes to the Uniform Law regulating the legal profession in NSW and Victoria are 

then analysed. These changes could create further pathogenic vulnerability by sweeping the 

problem of capacity assessment under the carpet, because they restrict the right of anyone other 

than a direct client to make a consumer complaint about a lawyer. Chapter 9 concludes by 

addressing required reforms to legal education. 

9.1 Law Reform Proposals 

In part one of this thesis, pathogenic vulnerability was described,345 highlighting the ways state 

institutions’ reactions to vulnerability can create further sources of vulnerability. Over the past 

three years, a series of state and national law reform inquiries have addressed the vulnerability 

of older people with a cognitive impairment. As the following analysis will demonstrate, the 

response of the legal profession to these inquiries has been muted. 

9.1.1 NSW Inquiries and the NSW Law Society Response 

Papers 3, 5 and 6 established that the current NSW capacity guidelines for lawyers lack 

consistency. These inconsistencies mean that it may be difficult for lawyers to know how to 

proceed when the decision-making capacity of a client is in question. Inconsistencies in a 

particular practice may also create evidentiary difficulties in negligence cases alleging a lack 

of competent practice in the assessment of capacity.346 Recent state and national inquiries into 

elder abuse and guardianship have all recommended the development of consistent national 

guidelines for capacity assessment.347 The need for reform of the guidelines is therefore not in 

                                                           
345 See Chapter 3, 3.2. 
346 Although it is not necessary for a particular practice of a professional to be universal and the Court may 
choose not to consider evidence of peer professional opinion as to the standard if the Court considers it 
irrational: Civil Liability Act 2002 (NSW) s5O. See also discussion of the existence of “established practice” in 
Sparks v Hobson; Gray v Hobson [2018] NSWCA 29 [25-40] per Basten JA. 
347 General Purpose Standing Committee No. 2., above n 57, 118. Australian Law Reform Commission (2017) 
above n 6, Recommendation 8 – 1; Australian Law Reform Commission (2014) above n 15, Recommendation 
10 – 1. 
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question, however the less than enthusiastic response of the NSW Law Society suggests that 

reforms may be a long time coming. 

Research suggests that lawyers may be more amenable to reforms to their practices where those 

reforms are designed in full consultation and cooperation with the profession.348 There was 

substantial consultation with the profession during the 2015 NSW Upper House Inquiry into 

Elder Abuse.349 One recommendation made by this Committee to the Law Society was: 

‘as it completes the task of reviewing its Capacity Guidelines, we strongly 

encourage the Law Society to consider the evidence documented in this report as 

to how the guidelines should be consolidated and improved, and to publish a new 

set as a priority.’350 

Ultimately the head of the Law Society’s Elder Law and Succession Committee undertook to 

revise the Law Society’s guidelines for capacity assessment.351 However, to date there have 

been no changes to the NSW Guidelines other than to remove one set of guidelines from the 

Law Society website,352 and to update another by referencing the new Uniform Law; but 

without making any substantive changes.353 

In response to questions from the NSW Law Reform Commission ‘Review of the Guardianship 

Act 1987’,354 the Elder Law and Succession Committee argued that lawyers should be given a 

monopoly over the role of authorised witness for enduring appointments, without specifying 

how lawyers should be trained for this task.355 In contrast, other States have enhanced the 

witnessing requirements through the addition of a second witness. Furthermore, the Law 

Society argued ‘that it is not necessary for a standard guardianship appointment form to include 

                                                           
348 Christine Parker, Just Lawyers: Regulation and Access to Justice (Oxford University Press, 1999) 134. 
349 Submissions to General Purpose Standing Committee No. 2., above n 57: See for instance; Submission No 
6., Cooma Monaro Legal Services; Submission No 19., Justice Connect Seniors Law; Submission No 32, 
Eastern Community Legal Centre (Vic); Submission No 36., Mid North Coast Community Legal Centre; 
Submission No 49., Legal Aid NSW; Submission No 93, Australian Lawyers Alliance; and Submission No. 
107., The Law Society of New South Wales.  
350 General Purpose Standing Committee No2, above n 57. 
351 Ibid, 109.  
352 The 2003 guidelines, “Client Capacity Guidelines: Civil and Family Law Matters” have been removed, 
leaving references to three different sets of guidelines: the “Capacity Toolkit”, “When a Client’s Capacity is in 
Doubt” and “Guidelines for Preparing an Enduring Power of Attorney”. See above n 139: See paper 3 for a 
discussion of the inconsistencies between these guidelines. 
353 Law Society of New South Wales (2009), above n 139. 
354 New South Wales Law Reform Commission, above n 57. 
355 Law Society of NSW, Elder Law and Succession Committee, ‘Submission to the NSW Law Reform 
Commission Review of the Guardianship Act 1987, Question Paper 4: Safeguards and Procedures’ (5 June 
2017) 2. 
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a list indicating what an appointor must understand before signing the document.’356 In other 

words, the Law Society argued against the kind of enhanced witnessing requirement that was 

recently introduced in Victoria and recommended in the ALRC National Inquiry Into Elder 

Abuse.357  

In opposing a requirement for a second witness to enduring appointments, the NSW Law 

Society suggested that enduring guardians did not pose the same threat of elder abuse as 

enduring attorneys because they made lifestyle and treatment decisions, not financial ones.358 

This suggests that lawyers may lack understanding of the dynamics of elder abuse.359 Family 

members making complaints about enduring guardians have highlighted that lifestyle decisions 

have financial consequences and are therefore also a source of financial abuse.360 Furthermore, 

decisions about whether to initiate or continue particular health care treatments, or allow certain 

visitors, or to decide where to live, are important lifestyle decisions made by enduring 

guardians that can be sources of emotional abuse or even neglect. Whilst NSW inquiries do not 

seem to have motivated the profession to reform, it is possible that national ARLC inquiries 

may provide the necessary prompt. 

9.1.2 National Inquiries 

There have been several significant law reform inquiries undertaken at the national level during 

the course of this research that will impact on the development of capacity assessment 

guidelines in the future. The first of these was the 2014 ALRC inquiry, Equality, Capacity and 

Disability in Commonwealth Laws.361 This report heralded the introduction of supported 

decision-making regimes in Australia as discussed in paper 1. The report suggested that even 

after supported-decision making regimes are introduced, some people with a cognitive 

impairment will require substitute decision-makers (to be known as representatives).362 Thus 

there will remain a role for lawyers in assisting older people to nominate a representative in the 

event of future incapacity. However, representatives will be required to act on the basis of a 

person’s will and preferences, rather than their best interests.363 The ALRC Equality, Capacity 

                                                           
356 Ibid. 
357 Powers of Attorney Act 2014 (Vic), s36 (1)(a)(ii); Australian Law Reform Commission (2017) above n 6, 
Recommendation 5, discusses at 5.24-5.30. 
358 Law Society of New South Wales above n 355, 3. 
359 General Purpose Standing Committee, above n 57, 85. 
360 For instance, one complainant argued that a decision to move an older woman to a care home was made so 
that the children could rent her home out and keep the profits.  
361 Australian Law Reform Commission (2014), above n 15.  
362 Ibid, 111. 
363 Ibid, 75. 
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and Disability Report precipitated the NSW Law Reform Commission review of the 

Guardianship Act,364 and it is likely that supported decision-making will receive endorsement 

at the State level as well.365  

Under proposed legislation, lawyers witnessing an enduring appointment will be required to 

consider whether their client has the ‘decision-making ability’ to appoint an ‘enduring 

representative’ who must act according to a person’s will and preferences where known.366 

There will be a single enduring appointment covering the current enduring guardian and 

enduring powers of attorney.367 Therefore, lawyers will need to identify that the client has the 

decision-making ability to understand more comprehensive enduring powers than is currently 

the case.  

In June 2017 the ALRC released their final report on elder abuse in Australia.368 The 

Commission made important strides in improving the guidelines for lawyers preparing wills 

and enduring documents through recommendations 5 and 8-1. Recommendation 5 included 

enhanced witnessing requirements that run counter to the recommendations of the NSW Law 

Society discussed above,369 and a proposal for the development of a nationally consistent model 

enduring document.370 These recommendations are aimed in part at ensuring that the attorney 

understands their obligations as a fiduciary, thereby reducing the incidence of elder abuse. If 

States adopt these recommendations, then despite the views of the NSW Law Society, 

documents prepared and witnessed by a lawyer will require a second witness unrelated to the 

principal to provide a further assurance of the principal’s capacity. Furthermore, the ALRC 

proposed that one authorised witness ‘should be required to be a professional whose licence to 

practise is dependent on their ongoing integrity and honesty and who is required to regularly 

undertake a course of continuing professional education that covers the skills and expertise 

necessary to witness an enduring document (my emphasis).’371 However, the ALRC stopped 

short of requiring that authorised witnesses should positively certify the capacity of the 

                                                           
364 New South Wales Law Reform Commission, above n 57. 
365 New South Wales Law Reform Commission, 'Review of the Guardianship Act 1987: Draft Proposals' 
(November 2017) <http://www.lawreform.justice.nsw.gov.au/Documents/Current-
projects/Guardianship/Draft%20Proposals/Draft%20Proposals.pdf> (accessed 22 November 2017) 
366 Ibid, 2. 
367 Ibid.  
368 Australian Law Reform Commission (2017), above n 6. 
369 Ibid, Recommendation 5-1 (c).  
370 Ibid, Recommendation 5-3 (b). 
371 Ibid, 5.44. 
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principal, agreeing with the Law Council of Australia submission that this requirement was too 

onerous. Instead, the ALRC agreed with the Law Council that: 

‘a more workable attestation would be that the witness is not aware of anything that 
causes them to believe that: 

 the principal did not freely and voluntarily sign the document; 
 the principal did not understand the nature of the document; or 
 the enduring attorney did not freely and voluntarily sign the document.’372 

 

However, the ALRC went a step further in relation to lawyers and assessment of testamentary 

capacity, suggesting a positive burden to attest to the capacity of clients in this situation. 

Recommendation 8 promoted the need to develop nationally consistent guidelines for capacity 

assessment:  

8. Wills 

Recommendation 8–1 The Law Council of Australia, together with state and 

territory law societies, should develop national best practice guidelines for legal 

practitioners in relation to the preparation and execution of wills and other advance 

planning documents to ensure they provide thorough coverage of matters such as: 

(a) elder abuse in probate matters; 

(b) common risk factors associated with undue influence; 

(c) the importance of taking detailed instructions from the person alone; 

(d) the need to keep detailed file notes and make inquiries regarding previous wills 

and advance planning documents; and 

(e) the importance of ensuring that the person has ‘testamentary capacity’— 

understanding the nature of the document and knowing and approving of its 

contents, particularly in circumstances where an unrelated person benefits.373 

The recommendations made in this research project as outlined in papers 3, 4, 5 and 6 are 

broadly consistent with, and informed the recommendations made by the ALRC.374   

                                                           
372 Ibid, 5.46. Noting: ‘The ALRC considers that this appropriately balances the need to confirm that the 
principal understood the nature of the document and was signing voluntarily, with the need to ensure that 
witnesses are not being asked to make too onerous certifications with respect to the state of mind of the principal 
or their decision-making ability.’ 
373 Australian Law Reform Commission (2017), above n 6. 
374 This research informed two submissions to the ALRC from the Australian Research Network on Law and 
Ageing: Australian Research Network on Law and Ageing, Submission No 90 to the Australian Law Reform 
Commission, Protecting the Rights of Older Persons in Australia from Abuse, IP 47, 2016; Australian Research 
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However, although the ALRC highlighted some key deficiencies in capacity assessment 

techniques, there was a lost opportunity to emphasise the importance of working to improve or 

maximise the capacity of a client through appropriate accommodations as part of the capacity 

assessment process.375 This is particularly unfortunate in light of the rights-based approach that 

the ALRC adopted to elder abuse. Discussion of providing supports was largely confined to 

the use of interpreters.376  

9.1.3 Law Council of Australia Review of the Solicitors’ Conduct Rules 

In February 2018, following the ALRC inquiries, the Law Council of Australia announced a 

review of the Australian Solicitors’ Conduct Rules. Included in the matters to be reviewed is 

the question of whether the duty to ‘follow a client’s lawful, proper and competent instructions’ 

contained in Rule 8, should include:  

a new exception to the duty of confidentiality, where a solicitor reasonably believes 

the client is not capable of giving ‘lawful, proper and competent instructions’ and 

the ‘disclosure is for the purpose of assessing the client’s ability to give 

instructions; obtaining assistance for the client in giving instructions; informing the 

court about the ability to instruct; or seeking the appointment of a litigation 

representative’?377 

This proposal follows on from the ALRC Report into Equality, Capacity and Disability that 

considered submissions suggesting the law of client confidentiality may restrict access to 

justice for older people who may lack capacity but who refuse a formal assessment process.378 

While appearing to reject this proposal,379 the Law Council response lacks a comprehensive 

                                                           
Network on Law and Ageing, Submission No 262 to the Australian Law Reform Commission, Protecting the 
Rights of Older Persons in Australia from Abuse, DP 83, 2017. 
375 The ALRC report mentioned accommodations specifically only in reference to formalised supported 
decision-making regimes, (Australian Law Reform Commission (2017) above n 6, 10.32), not as part of the 
capacity assessment process.  
376 Ibid, 8.67-8.69. 
377 Law Council of Australia, 'Review of the Australian Solicitors' Conduct Rules' (2018) 
<https://www.lawcouncil.asn.au/files/web-
pdf/2018%20Feb%20%2001%20ASCR%20Consultation%20Discussion%20Paper.pdf> 35. 
378 Australian Law Reform Commission (2014) above n 15, Recommendation 7-6 and 221-224. 
379 Law Council of Australia above n 377, 40. Of concern, the Law Council cited with approval the now 
obsolete NSW Client Capacity Guidelines: Civil and Family Law Matters as an exemplar (p39 and fn 64) 
However, these guidelines are no longer available on the NSW Law Society website. See above fn 352; Law 
Society of New South Wales, ‘Protocols and Guidelines’, “Client Capacity”, 
https://www.lawsociety.com.au/ForSolictors/professionalstandards/Ethics/Protocolsguidelines/index.htm 
(accessed 13 March 2018).  
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discussion of the accommodations and supports that should be provided as routine matters 

when capacity may be in doubt. 

The empirical research presented in part two of this thesis highlighted two forms of 

accommodations that lawyers need to understand to improve the capacity of older clients, 

whether for will-making or other advance planning documents. The first of these is practical 

accommodations. In addition to providing qualified interpreters to assist clients for whom 

English is a second language,380 hearing aids, visual aids, building access, medication, 

education about the decision and appropriate timing are all examples of important 

accommodations aimed at maximising capacity. The second form of accommodation that could 

play a role in improving capacity is the provision of conflict resolution services to address 

underlying family conflict that causes stress to an older person and affects their ability to plan 

for the future. Unfortunately, preventing family conflict that can underlie abuse was not 

comprehensively addressed in the ALRC report.  

9.2 Conflict Resolution 

As the Australian Dispute Resolution Advisory Council (ADRAC) has noted, the ALRC Elder 

Abuse Inquiry adopted a somewhat narrow, legal rights-based approach to elder abuse that may 

have sidelined important interest-based approaches to the problem, including relationship 

factors that might precipitate abuse.381 This criticism can also be levelled at the proposals 

around assessing capacity. A focus on procedural requirements for assessing capacity may 

mean that lawyers are not so focused on identifying underlying causes of loss of capacity such 

as cognitive impairment and family conflict. Identifying the underlying causes may prompt 

lawyers to address those causes for the purposes of improving or maximising capacity and 

could lessen both the client’s inherent and situational vulnerabilities. 

In a strongly worded submission to the ALRC, ADRAC argue: 

‘To fail to note and address non-justiciable abuse is to overlook abuse that arises 

within the older person’s influential relationships, especially in situations where 

the elder is a dependent; such abuse, can be and usually is, more immediate and 

more distressing than some forms of criminal abuse.’382 

                                                           
380 The ALRC did emphasise the importance of using qualified interpreters when taking instructions: Australian 
Law Reform Commission (2017), above n 6, 8.74. 
381 Australian Dispute Resolution Advisory Council Inc (ADRAC), 'Submission to Australian Law Reform 
Commission, Elder Abuse' (2016), Submission No 303, 2. 
382 Ibid, 6. 
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The findings from this research are consistent with ADRAC’s views about the importance of 

addressing underlying conflict in the relationships of older people before it escalates. As was 

noted in papers 5 and 6, family conflict was a consistent theme in the complaint files but was 

not addressed either by: the lawyers for the parties; or the OLSC through referral to dispute 

resolution services. It is possible the elder mediation could address some of the family 

disagreements that led to older people wanting to change their appointed attorneys. Papers 7 

and 8 address this possibility.  

Importantly, conflict resolution could potentially play an important role in improving the 

functional capacity of older people. This should be explored further by the Law Council in their 

review of the capacity assessment guidelines and the Australian Solicitor’s Conduct Rules. It 

is also recommended that lawyers and regulators should receive further training and 

information about referral sources for elder mediation.  

9.3 Regulation 

The capacity complaints studied as part of this thesis were examined at a time when any person 

could make a complaint involving a consumer dispute with a NSW Lawyer.383 The relevant 

section read: 

s504 Making of complaints 

(1) A complaint about an Australian legal practitioner may be made by: 

(a) a client of the practitioner, or 

(b) a Council, or 

(c) the Commissioner, or 

(d) any other person. 

 

In 2015, the Uniform Law limited the class of people who could make complaints involving 

consumer disputes to clients of the lawyer.384 The Uniform Law is currently in force in NSW 

and Victoria and therefore applies to the majority of Australian lawyers.385  

Section 269 of the Uniform Law reads: 

Consumer matters (including costs disputes) 

                                                           
383 Legal Profession Act 2004 (NSW) s 504(1)(d). 
384 Legal Profession Uniform Law (NSW) No 16, s 269(1). 
385 Urbis, above n 42, i. 
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(1) A consumer matter is so much of a complaint about a lawyer or a law practice 

as relates to the provision of legal services to the complainant (my emphasis) 

by the lawyer or law practice and as the designated local regulatory authority 

determines should be resolved by the exercise of functions relating to 

consumer matters.  

As established in papers 5 and 6, capacity complaints are almost uniformly designated as 

consumer disputes. Section 269 has the effect of restricting the right to make a consumer 

complaint to direct clients. Third parties, such as the carer or relative of an older person lacking 

capacity, can be prevented from making a complaint unless it rises to the level of a disciplinary 

matter. This is concerning, as it may mean that capacity complaints in the future are not 

properly investigated. The majority of the complaints in this research project were dealt with 

as consumer disputes and dismissed. Even where a complaint is dismissed, the process of 

investigation and mediation undertaken by the OLSC is important for both the complainant and 

the lawyer involved and signals to the community at large that the older clients at the heart of 

the complaints are valued. As the Legal Services Commissioner has noted in related to these 

changes,  

The result is a new balance between consumer complaints being confined only to 

the actual consumers of legal services, whilst the world at large has standing to 

make complaints about lawyers thought to be seriously transgressing the law or 

professional standards. It might be said that such a change will result in a better 

prioritization of regulators’ resources. It might also be said that it will prevent 

attempts at resolution in some cases where previously it was achieved.386  

 

Limiting consumer complaints to only those made by a client of a lawyer is a significant barrier 

to consumers with a cognitive impairment and other clients requiring support. It is a further 

example of the way in which the law creates pathogenic vulnerabilities for the marginalised 

through a failure to consider the needs of the many who require support and accommodations 

to exercise their rights. In the words of Fineman, ‘An understanding of equality as a substantive 

promise to our least advantaged citizens has been sacrificed to a shallow sense of autonomy.’387 

                                                           
386 Office of the Legal Services Commissioner, 'The Office of the Legal Services Commissioner Annual Report 
2015-2016' (2016) 
<http://www.olsc.nsw.gov.au/Documents/2015%202016%20OLSC%20AnnRep%20accessible.pdf> 5. 
387 Fineman (2004) above n 244, 8. 
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This law should be reformed, and the rights of any person to make a consumer complaint about 

a lawyer should be reinstated. 

The Uniform Law should be amended so that a third party may complain about any matter 

where a client requires support to make a complaint, where the client lacks capacity or where 

the client is deceased. Aside from the importance of investigating the complaint to prevent poor 

practices in the future, this would also give the complainant access to a compensation payment 

and would also provide the Commissioner with the power to make an order that the lawyer in 

question attend a course of training in capacity assessment, wills and estates, or powers of 

attorney as appropriate.388 

In the period of this research no lawyer was ordered to undergo further training in capacity 

assessment and no orders were made to refund client fees or to provide compensation in a 

capacity complaint matter. The power to make an order for further training is a disciplinary 

tool that is not available to courts and that appears to be under-utilised by regulators. Previous 

research into the statutory regulation of the legal profession has also noted the utility of orders 

to undertake training, observing that these orders have the potential to protect future clients.389 

 

Improvements in lawyers’ capacity assessment processes are more likely if there is an 

appropriate balance between deterring poor practices through discipline procedures and 

encouraging good practice through improved guidelines and witnessing requirements, and 

improvements in legal education.390 Increased regulation alone will not improve capacity 

assessment procedures, especially given that lawyers are only one class of witnesses to 

enduring documents.391 As identified in papers 3, 5 and 6, Queensland adopts a more proactive 

approach to disciplining lawyers for poor capacity assessment. A comparative study of the 

capacity assessment practices of lawyers in Queensland and NSW could form a fruitful 

research agenda. 

 

                                                           
388 Legal Profession Uniform Law (NSW) s 290. 
389 Linda Haller, 'Australian Discipline: The Story of Isaac Brott' (2012) 15(2) Legal Ethics 197, 225. 
390 For further discussion of deterrence vs compliance models of regulation, see for instance Ian Ayres and John 
Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxford University Press, 1992); 
Arie Freiberg, The Tools of Regulation (The Federation Press, 2010) 101. 
391 Guardianship Act 1987 (NSW) s 5. 
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9.4 Legal Education  

The ALRC report on elder abuse will set the agenda for how the law will address elder abuse 

in the future and must be accompanied by an appropriate regime of legal education. The ALRC 

itself noted the recommendations arising from the NSW Elder Abuse Inquiry for lawyers to 

receive more education on assessing capacity,392 noting that ‘knowledge about such matters 

will not necessarily be gained through the completion of a legal qualification.’393 This points 

to an urgent need to reform practical legal training. If legal education does not prepare lawyers 

for working with clients with a disability, then the profession can be seen to be contributing to 

their vulnerabilities by exposing them to lawyers who are not prepared for the task. If the 

profession aims to provide true access to justice,394 then legal education should be reformed to 

train lawyers in the needs of all clients; but especially those who are most vulnerable. 

Where the ALRC Elder Abuse report did address education, the focus was on postgraduate 

continuing legal education, particularly in succession law.395 However, all lawyers are 

authorised to prepare and witness enduring documents. Any professional who wishes to prepare 

and witness enduring documents should be required to attend a course of continuing education 

on the assessment of decision-making capacity. Providing inter-disciplinary training was 

recommended in a number of submissions to the ALRC and it is also a recommendation that 

arises from this research.  

Although all entry-level lawyers must be able to demonstrate skills in client interviewing, the 

required skills are very broadly described. Intending lawyers must be able to demonstrate 

‘awareness of difficulties of communication attributable to cultural differences’,396 and use 

‘communication techniques appropriate to both the client and the context’. However, there is 

no specific mention of being able to competently communicate with clients who have a 

cognitive impairment or require support and accommodations to communicate, other than in 

relation to testamentary capacity.397 Qualified lawyers must complete annual Continuing 

Professional Development training, however the content of that training is not specifically 

prescribed.398 

                                                           
392 Australian Law Reform Commission (2014), above n 6, 288. 
393 Ibid, 287. 
394 Nickolas James, ‘More Than Merely Work Ready: Vocationalism Versus Professionalism in Legal 
Education’, (2017) 40 (1) University of New South Wales Law Journal, 186, 204. 
395 Australian Law Reform Commission (2014), above n 6, 287. 
396 Legal Profession Uniform Admission Rules 2015 (NSW) Schedule 2, Part 4 (20). 
397 Legal Profession Uniform Admission Rules 2015 (NSW) Schedule 2, Part 4 (25).  
398 Legal Profession Uniform Continuing Professional Development (Solicitors) Rules 2015, r 6. 
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These failures in education create a further source of pathogenic vulnerability for some clients. 

Kapp has observed that there are numerous policy barriers to adequate inter-disciplinary 

training on capacity assessment in the United States that include funding as well as 

regulation,399 and many of his observations are applicable to the Australian context. The 

Australian legal profession admission requirements should be updated to require competence 

in working with people with disabilities. Authorised witnesses for enduring appointments 

should similarly be required to receive training in interviewing clients with a cognitive 

impairment.  

As established in part two and discussed above (at 9.2), conflict resolution skills are also 

necessary for addressing the family conflict that can exacerbate decision-making difficulties. 

Entry level lawyers are required to be able to demonstrate dispute resolution skills,400 however 

the emphasis is on legal disputes, rather than the personal conflict that underlies these disputes. 

As Granfield and Koenig have observed, ethics education is often designed and delivered 

without considering the ‘messy’ context of real-life legal practice and can be devoid of any 

empirical basis.401 This research project provides the background upon which to design future 

education programs on capacity assessment for lawyers. Such programs could be implemented 

by the state-based professional bodies and the Law Council of Australia as part of the process 

of consolidating and harmonizing the capacity assessment guidelines around Australia 

described above.  

Online training could provide a partial answer to the training deficit. The Queensland Law 

Society has already made use of a model of online training that incorporates problem-based 

scenarios designed to assist lawyers or others to work through complex legal ethical 

problems.402 These freely available scenarios are specifically related to the problems of 

working with older clients and could be adapted for use Australia wide. New scenarios could 

be developed to highlight some of the pitfalls of capacity assessment and to model good 

practice. Scenario based learning delivered online has the benefits of being engaging and 

interactive, is cheap to deliver once developed and can be delivered in a consistent and 

                                                           
399 Marshall Kapp, 'Older Persons and Compromised Decisional Capacity: The Role of Public Policy in 
Defining and Developing Core Professional Competencies' (2014) 26(4) Journal of Aging & Social Policy 295. 
400 Legal Profession Uniform Admission Rules 2015 (NSW) Schedule 2, Part 4(20) 7.  
401 Robert Granfield and Thomas Koenig, '"It's Hard to be a Human Being and a Lawyer": Young Attorneys and 
the Confrontation with Ethical Ambiguity in Legal Practice' (2003) 105(2) West Virginia Law Review 495, 504-
505. 
402 University of Queensland's Centre for Biological Information Technology, Queensland Law Society and 
Queensland University of Technology Faculty of Law, ‘It’s a Grey Area Scenarios’ (2014) 
<http://www.lsc.qld.gov.au/projects/interactive-scenarios>.  
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transparent way that standardises the content in a way that is not always possible with face to 

face training.403 It would also provide access to training for rural and remote lawyers who are 

overrepresented in the complaints, as explained in papers 5 and 6. It would be possible to make 

completion of such a course a recommended part of training for all authorised witnesses. An 

online module on elder abuse developed by the NSW Elder Abuse Helpline and NSW TAFE 

(Tertiary and Further Education) may also provide important background training, as may the 

new modules on elder abuse being developed by the NSW Health and Training Institute.404 

Existing online training modules should be promoted to the legal profession. 

Adopting a rights-based approach to such education programs is also necessary so that 

cognitive impairment is not considered synonymous with lack of legal capacity. This research 

project has provided a case study of an older person who was at risk of being placed under 

guardianship because her children disagreed with her decision to sell her home.405 Recent 

events in Australia have also served to identify the important role that advocates might play in 

preventing older people from being stripped of their decision-making rights because they 

disagree with the views of service providers. In June 2017, the Sydney Morning Herald broke 

the story of Gwyneth Jones who was committed to a psychiatric ward against her wishes and 

diagnosed with dementia (a diagnosis that was later contested by a psychiatrist), in an apparent 

attempt to support an application for guardianship so that Gwyneth could be forcibly moved 

out of a retirement village following a dispute with the village management.406 Fortunately, the 

application was withdrawn after the nurse who had lodged the application resigned. The 

hospital later apologised, stating that ‘there may well have been an excessive reliance by our 

people on information supplied by (and the opinions of) staff at your place of residence.’ Were 

it not for an advocate being involved in her case, Gwyneth may not have obtained the necessary 

support to fight the process. A human rights approach to capacity assessment that values 

autonomy in equal measure to safeguarding remains an imperative. 

9.5 Chapter Summary 

This chapter has highlighted both the promise of law reform and the pitfalls of legislative 

changes that may impact on capacity assessment in the future. The NSW legal profession’s 

                                                           
403 Geoff Norton et al, 'Designing, Developing and Implementing a Software Tool for Scenario Based Learning' 
(2012) 28(7) Australasian Journal of Educational Technology 1083. 
404 NSW Whole of New South Wales Government, 'Whole of Government Response to the Inquiry Into Elder 
Abuse' (2017) above n 22, 14  
405 See Paper 6, case study four. 
406 Adele Ferguson, Sarah Danckert, ‘Bleed Them Dry Until They Die’, Sydney Morning Herald 27 June 2017. 
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response to criticisms of lawyer witnesses to enduring documents has been found wanting. 

Identifying and responding to family conflict has been identified as a further gap in the reform 

agenda to address elder abuse. Clear recommendations have been provided to address the 

training needs of entry-level and experienced lawyers so they may better protect the decision-

making rights of their clients.  

In the final chapter of this thesis, a future research agenda is identified that can help better 

address the specific training needs of lawyers involved in assessing legal decision-making 

capacity and which may point the way forward for further regulatory reform. Chapter 10 

summarises the arguments of the thesis and demonstrates how this body of work has addressed 

the primary research question: How well do lawyers assess the decision-making capacity of 

older clients? 
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Chapter 10: Conclusions 
Chapter ten concludes this thesis. The research questions are reviewed and the answers to those 

questions are summarised. The original contributions to knowledge that are claimed in the 

thesis are revisited and recommendations for a future research agenda to build on the findings 

from this project are outlined. 

This research set out to examine the following primary research question: How well do lawyers 

assess the decision-making capacity of older clients? 

Following from this research question, a number of secondary questions arose: 

i. What are the current laws, guidelines and tools available to lawyers for capacity 

assessment?  

ii. Are the laws, guidelines and tools applied and enforced? 

iii. Do current practices uphold the human rights of older people to make legal decisions? 

iv. Does a tripartite theory of vulnerability help to understand all of the above and in 

particular: 

a. how lawyers assess their client’s decision-making capacity? 

b. how capacity assessment practices are regulated? 

The chapter begins by identifying the answers to these questions. 

10.1. What are the Current Laws, Guidelines and Tools Available to Lawyers for Capacity 
Assessment?  

Current laws on the assessment of decision-making capacity (including the human rights law 

that underpin them) have been highlighted in the literature review for this thesis and reiterated 

across the publications in part two. The human right to legal capacity emphasises the 

importance of two main principles: autonomy and safeguarding. These principles require 

lawyers to ensure that older people with a cognitive impairment are supported to make those 

decisions they have capacity for and safeguarded from decisions that they don’t understand. 

These human rights principles form the backbone of the legal and theoretical analysis in this 

thesis.  

 

The functional approach to decision-making capacity established by common law has been 

described in detail in Chapter 1 and in the publications forming Part Two. Functional capacity 

comprises the ability to: understand the decision to be made; weigh up the options for the 

decision and its implications; appreciate the consequences of the decision for self and others; 
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and communicate the decision. The particularised tests for specific legal decisions outlined in 

Chapter 1, inform the breadth and depth of dialogue between lawyer and client that capacity 

assessment requires. 

 

There is no single definitive capacity assessment guideline for lawyers in NSW. The current 

guidelines for lawyers are comprehensively discussed and analysed in papers 3, 4, 5 and 6 and 

the guidelines specific to mediators in paper 7. Paper 3 in particular compares and contrasts the 

lawyers’ guidelines across criteria drawn from the common law and capacity assessment 

guidelines from other jurisdictions. At the time of writing, there are recommendations at the 

State and national level for capacity assessment guidelines to be revised and consolidated.407 

Chapter 9 further outlines significant prospective reform to the Guardianship Act 1987 (NSW) 

that will necessitate changes to the capacity guidelines to encompass the capacity to appoint a 

decision-making supporter or future representative.  

 

In Australia’s federal system, establishing agreement on a single set of guidelines across all of 

the State based Law Societies will not be a simple task. As a starting point, the criteria used for 

analysis in paper 3 could form the basis of analysing the guides across all jurisdictions to 

identify areas of agreement as well as inconsistency. 

 

This research identified a particular gap in the capacity guidelines and common law is the 

failure to emphasise the importance of providing the necessary supports and accommodations 

to maximise autonomous decision-making. The guidelines should specifically prompt lawyers 

to question whether inter-personal conflict is impacting a client’s decision-making ability and 

whether referral to a dispute resolution service is an appropriate accommodation.  

10.2 Are the Laws, Guidelines and Tools Applied and Enforced? 

The laws, guidelines and tools for the assessment of capacity are applied inconsistently. It is 

not possible to find consistency in their application because the guidelines themselves lack 

consistency, as described above. This is further complicated when the common law decisions 

about the appropriate techniques are also considered, because they emphasise different aspects 

of the procedure, as described in Chapter 1.  

                                                           
407 See discussion in this thesis above at 9.1. 
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Inconsistency between the recommended procedures creates a potential vulnerability for older 

clients of lawyers in NSW. This thesis has provided evidence of inconsistent application of the 

relevant guidelines by lawyers in NSW and recommends improvements in education and 

regulation to address this problem. 

Some lawyers are unable to identify cognitive impairments in older people, while others 

mistakenly equate cognitive impairment or illness with a loss of legal capacity. Both 

misunderstandings can lead to an infringement of the rights of an older client. A further finding 

is that not all doctors have the necessary understanding of legal decision-making capacity to 

identify when a cognitive impairment might call a patient’s decision-making ability into 

question. This highlights the need for inter-disciplinary training and cooperation in capacity 

assessment and education that will allow the two professions to work cooperatively to 

maximise the rights of older people. The introduction of supported decision-making laws 

respecting the will and preference of the principal will further necessitate inter-disciplinary co-

operation. 

Professional education should be reformed to place the needs of clients at the forefront and 

prepare lawyers to work with a much broader range of clients than is currently the case. This 

requires that lawyers develop an awareness of the impact of cognitive impairment and 

knowledge of accommodations to maximise decision-making abilities, providing access to 

justice and safeguards from abuse. This recommendation applies with equal force in the elder 

mediation sphere. 

The lack of disciplinary action against lawyers with poor capacity assessment practices in 

NSW, as highlighted in this thesis, signals a failed opportunity for enforcement to contribute 

to improved procedures in this state. The public relies on professional disciplinary procedures 

to protect them from poor practices and unskilled lawyers. Until both education and regulation 

in this area are improved, clients with a cognitive impairment will continue to fall through the 

cracks. In recognition of the vulnerability of clients with a cognitive impairment, only a small 

class of people are authorised to witness enduring documents. If these institutional protections 

are to work, then the legal profession has a responsibility to maintain better standards of 

education, ongoing training and enforcement. To do otherwise only increases the vulnerability 

of these clients. 

There is national inconsistency in the way that the law is enforced.  Given the number of 

lawyers in NSW and the practices identified over a three-year period in this research, it is 
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anomalous that there have been no prosecutions of lawyers in NSW for unsatisfactory conduct 

or misconduct on the basis of poor capacity assessment procedures. Further research is required 

in order to establish why this is the case and to assess the role of Courts, Tribunals, regulators 

and professional bodies in effecting change.  

10.3 Do Current Practices Uphold the Rights of Older People to Make Legal Decisions? 

Poor capacity assessment practices identified in this research undermine the promises of 

autonomy and safeguarding made in the Convention on the Rights of Persons with 

Disabilities.408 Lawyers are not sufficiently educated about the rights to decision-making and 

they do not always follow the guidelines that are designed to ensure these rights are upheld. As 

a result, older people with cognitive impairments are sometimes assumed to lack the ability to 

make their own decisions even in the face of an assessment indicating they have capacity. 

Conversely, some older people who do not have the capacity for decisions are not safeguarded 

from the possibility that those decisions are being driven by third parties. 

The right to make legal decisions includes the right to the supports required to exercise legal 

capacity.409 This research has demonstrated that these supports are under-utilised and that 

lawyers require education and training to identify and apply them. Increased inter-disciplinary 

cooperation with medical and allied health professionals has been recommended as one way to 

implement these necessary improvements. Conflict resolution services and elder mediation 

have been examined as specific supports that may improve the decision-making capacity of 

older people, but these services also need to be alert to a human rights perspective. 

10.4 Applying a tripartite theory of vulnerability to help understand all of the above: a) How 
do lawyers assess their client’s decision-making capacity? b) How are capacity assessment 
practices regulated? 

 
The tripartite theory of vulnerability is a suitable lens for analysis of capacity assessment 

processes because it shifts the gaze of the researcher from the cognitive impairment of the older 

client as the source of any ‘problems’, to the client’s personal, social, economic and 

institutional supports. Furthermore, vulnerability theory can account for how these different 

layers of vulnerability accumulate disadvantage. This theory not only helps us to understand 

                                                           
408 Convention on the Rights of Persons with Disabilities, opened for signature 13 December 2006, 2515 UNTS 
3 (entered into force 3 May 2008), Art 12. 
409 Ibid, Art 12(3). 
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how lawyers assess capacity, it highlights those aspects of a client’s supports that lawyers need 

to be alert to. 

Applying a tripartite theory of vulnerability to the empirical project uncovered layers of 

vulnerability that may not have otherwise been exposed. Analysis focused on a lawyer’s 

understanding of their task may uncover procedural weaknesses. However, the tripartite 

vulnerability lens uncovers a more nuanced and multi-layered problem. Inherent vulnerability 

in the form of old age and cognitive impairment was identified and confirmed as far as possible 

using a triangulation of sources within the complaint files. Understanding potential situational 

vulnerabilities led to coding of the complaint files that uncovered family conflict as a recurring 

problem in the lives of older clients. Having identified family conflict as problematic, elder 

mediation was proposed as one way to address the conflict and improve the decision-making 

of older people. Further research into elder mediation is required to measure the efficacy of 

conflict resolution services in this respect. 

 

To quote Martha Fineman: ‘The state and the societal institutions it brings into existence 

through law collectively play an important role in creating opportunities and options for 

addressing human vulnerability.’410 A tripartite theory of vulnerability assists to identify that 

when the state and institutions fail in their attempts at ameliorating disadvantage, then the legal 

response can create further pathogenic vulnerabilities.411 The vulnerability perspective focuses 

responsibility for addressing weaknesses and problems with the current system of capacity 

assessment upon the State and professional institutions. Coding for situational and pathogenic 

vulnerabilities exposed inter-professional communication as a source of vulnerability and 

highlighted gaps in regulation and training that need to be addressed. 

 

10.5 Future Research Agenda 

As Australia progressively embraces supported decision-making as established in the CRPD 

and foreshadowed in proposed reforms to the domestic law of substitute decision making, 

lawyers will need to understand that the assessment of decision-making ability requires more 

nuance. Lawyers will need to assist their clients to make assessments of those best placed to 

play the role of supporters or representatives and to record their clients’ will and preferences 

across decision making domains to inform supported decision-making. The shift away from a 

                                                           
410 Fineman (2013) above n 246, 73. 
411 Rogers, Mackenzie and Dodds, above n 50, 24. 
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bright line approach will require a renewed focus on holistic understanding of older clients and 

a necessary shift in education and training in working with clients with a decision-making 

disability. There will be an increasing emphasis on providing appropriate supports and 

accommodations to improve and maximise decision-making ability, and guidelines for the 

assessment of decision-making ability will need to be updated. 

Advances in the understanding of the causes and treatments of cognitive impairments will lead 

to new ways of augmenting the decision-making of older people through improved 

accommodations. These may include new drugs, therapies or technological advances to 

improve a person’s decision-making capacity.  Lawyers will particularly need to acknowledge 

and respond to advances in the fields of cognitive science to effect the necessary adjustments 

in capacity accommodations and assessment.412 Understanding and responding to these 

developments will also require updates to capacity guidelines and adjustments to professional 

training and education. Future researchers will need to consider how the assessment of 

decision-making for older people with a long life of decision-making history to draw on, is 

different to assessing the decision-making ability of a younger person with an intellectual 

disability, brain injury or psychosocial disability.413  

Supported decision-making regimes will require a renewed research agenda focused on 

developing models that uphold the promise of rights protection imbued in these schemes.414 In 

most instances, substitute decision-makers in the form of guardians will be replaced by 

supporters or representatives who will be required to make decisions based on the will and 

preferences of the principal.415 This may call for new forms of inter-disciplinary cooperation 

in assessing decision-making ability. For instance, historians, anthropologists and counsellors 

may prove skilled at assisting clients to develop a record of their will and preferences to assist 

a supporter or representative in the future. As new integrated health/justice initiatives 

emerge,416 there will be increasing opportunities to develop the empirical research to ground 

improvements in cooperation with the medical and legal professions.  

                                                           
412 Carmelle Peisah et al, 'Decisional Capacity: Toward an Inclusionary Approach' (2013) 25(10) International 
Psychogeriatrics 1571, 1575. 
413 Terry Carney and Fleur Beaupert, 'Public and Private Bricolage - Challenges Balancing Law, Services and 
Civil Society in Advancing CRPD Supported Decision-Making' (2013) 36 University of New South Wales Law 
Journal 175, 198. 
414 Ibid, 177; Nina Khon, Jeremy Blumenthal and Amy Campbell, 'Supported Decision-Making: A Viable 
Alternative to Guardianship' (2013) 117(4) Penn State Law Review 1111. 
415 Australian Law Reform Commission (2014), above n 15, 1.11. 
416 'Working Together: A Health Justice Partnership to Address Elder Abuse' (Justice Connect Seniors Law and 
CoHeath, 2016) <https://www.justiceconnect.org.au/sites/default/files/HJP_first%20year%20report_web.pdf> 



 

   201 | P a g e  
 

10.6 Original Contributions to Knowledge 

In part one of this thesis, a claim is made to a number of original and significant contributions 

to knowledge. In this section, these contributions are reiterated and a summary is provided that 

reflects the way that knowledge has been developed within this thesis. 

1. An original analysis of capacity assessment combining a philosophical understanding 

of autonomy and vulnerability within a human rights framework. 

 

In the literature review and paper 1of this thesis, the human rights framework for the exercise 

of legal capacity is explicitly explained and analysed. The importance of autonomy and 

safeguarding are emphasised to reinforce that these two principles are of equal significance to 

older people with a cognitive impairment.   

 

This human rights perspective informed the decision to analyse the assessment of decision-

making capacity in older people through the theoretical lens of a tripartite theory of 

vulnerability in papers 5 and 6 because the right to safeguarding expressly acknowledges that 

autonomy is not an entirely individual pursuit. Rather, our autonomy is dependent on the 

personal and social resources at our disposal. The fewer resources we have, the more 

safeguarding is required. Furthermore, exercising autonomy requires the provision of supports 

and accommodations. The focus on human rights in this research reinforces the need for future 

education and training for lawyers to incorporate knowledge about how to work with clients 

with a cognitive impairment. 

 

An understanding of the importance of human rights to autonomy and safeguarding also 

informs the analysis of elder mediation in papers 7 and 8, challenging models that focus on 

managing family conflict but marginalise the older person at the heart of family disputes over 

assets and care.  This human rights perspective is a significant advance in the field and can 

contribute to the debate on the focus and nomenclature of elder mediation. 

 

A human rights perspective has informed recent law reform proposals in Australia 

recommending the introduction of supported decision-making regimes.417 This research is 

therefore particularly timely. 

 

                                                           
417 Australian Law Reform Commission (2014) above n 15; New Wales Law Reform Commission above n 57.  
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2. Application of a tripartite theory of vulnerability developed by Rogers, Mackenzie and 

Dodds to the capacity assessment process. This lens highlights: the inherent 

vulnerability of older clients with a cognitive impairment; the situational vulnerability 

arising from family conflict and their reliance on lawyers who are poorly trained in 

capacity assessment; and the pathogenic vulnerability created through inconsistent 

application of guidelines, tools and regulation. 

 

This is the first time this theory has been applied to a specific legal task directed to protecting 

the rights of a vulnerable population in Australia. The utility of this theoretical perspective is 

demonstrated and its significance emphasised. Applying this theory of vulnerability 

encourages holistic assessment of the weaknesses in the current responses to clients with a 

cognitive impairment. These insights extend beyond the personal disability of the older client 

and the gaps in individual lawyers’ knowledge that are the traditional focus of papers on 

capacity assessment.  

 

This thesis highlights the inherent vulnerability, comprising old age and cognitive impairments, 

of older client and established two main sources of situational vulnerability for those older 

clients already inherently vulnerable: Firstly, the perspective of situational vulnerability 

highlighted the significance of family conflict as a challenge to autonomy. Older people with 

a cognitive impairment are far more vulnerable to abuse when they are part of high conflict 

families. Lawyers who wish to support their client’s autonomy must therefore learn to identify 

the effect of conflict on decision-making abilities and place more emphasis on addressing this 

conflict. In this thesis, elder mediation is proposed as one method to address this situational 

vulnerability. Secondly, lawyers who are not well trained in capacity assessment create another 

form of situational vulnerability either through acting on instructions that the older client is not 

able to properly understand, or through refusing to act on instructions because the lawyer 

incorrectly equates a disability with lack of legal capacity. 

 

Finally, the response of the profession can create a further source of pathogenic vulnerability 

for older clients. This thesis highlights some institutional causes of vulnerability in the form of 

poor guidelines and legal education, combined with weak enforcement regimes. These factors 

create an environment in which human rights to autonomy and safeguarding are unprotected 

and older clients can suffer abuse that is undetected. 
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The tripartite theory of vulnerability developed by Rogers, Mackenzie and Dodds has proven 

to be a defensible framework for examining the capacity assessment process. The application 

of this theory in the thesis has extended knowledge about the assessment of legal decision-

making capacity by lawyers in NSW and the response of the profession and regulators, 

highlighting deficiencies in lawyers’ preparedness for this task.  

 

3. A comparative analysis of the published capacity guidelines in NSW demonstrating 

inconsistencies in their content leading to recommendations for their reform. 

Paper 3 comprehensively compares the guidelines that are either published by the NSW Law 

Society or are cross-referenced in their published guidelines. Recent inquiries have noted that 

capacity guidelines are inconsistent and need to be revised and consolidated. This analysis 

could form part of that review,418 leading to the development of a single set of guidelines for 

the profession. Improving the regulatory framework will create more certainty for lawyers, 

regulators and the Court when seeking to establish the most effective process for upholding the 

decision-making rights of clients. From the perspective of the broader community, a single set 

of guidelines will provide the public with a better resource through which to assess a lawyer’s 

procedures. 

4. Original empirical research that examines the content of three years of capacity 

complaints at the NSW Office of Legal Services Commissioner, providing evidence of 

common features in the capacity assessment processes of lawyers in NSW that 

contribute to complaints. 

The thematic content analysis of capacity complaints presented in papers 5 and 6 provides the 

first concrete examples of how lawyers assess the capacity of older clients. The complaint files 

provide a comprehensive examination of the clients’ circumstances and thus contextualises the 

capacity assessment procedure.  

The analysis of the complaint files highlights common errors in capacity assessment. Notable 

amongst these are: failure to identify that the client may have a cognitive impairment; failure 

to understand how cognitive impairments may manifest in older clients; failure to apply a 

functional assessment of capacity; failure to interview the client alone; failure to ask open 

questions; failure to keep a record of the assessment process; and failure to provide 

                                                           
418 Australian Law Reform Commission (2017) above n 6, Recommendation 8. 
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accommodations to support or improve decision making capacity including dispute resolution 

services. 

The analysis extends beyond the way that lawyers assess capacity to demonstrate some of the 

misunderstandings of the medical profession as well. Taken together, the importance of 

improved cooperation between the two professions is highlighted. The empirical evidence of 

lawyers’ procedures and interactions with clients, their families and the regulator is an original 

contribution to the field. 

5. Identification of the role of family conflict in capacity complaints, leading to a proposal 

for increased attention to family conflict resolution, including through elder mediation. 

Family conflict emerges as a significant feature in capacity complaints through the file analysis 

presented in papers 5 and 6. The recommendations for improved guidelines and education 

incorporate this finding. In papers 7 and 8, developments for the elder mediation field are 

recommended so conflict resolution services provided for older people can support their legal 

capacity. Identifying the significance of conflict resolution and the potential for elder mediation 

to the exercise of legal capacity is an original contribution to the field. 

 

10.7 Concluding Observations 

The findings from this research have important implications for lawyers everywhere and are 

broadly applicable to professional societies and regulators throughout the common law world. 

Older people with a cognitive impairment have the right to make their own legal decisions and 

lawyers play an important role in upholding that right. The privileged place occupied by the 

profession as one of a small class of authorised witnesses for enduring documents, assumes 

that lawyers can contribute to the creation of legal relationships through the provision of 

informed advice. For older Australians with a cognitive impairment, that advice must take 

account of unique vulnerabilities and recognise that the provision of safeguards is as important 

as the promotion of autonomy. Careful and considered capacity assessment processes are 

therefore an important aspect of rights protection. 

For too long, the education of the legal profession has neglected the needs of people with a 

cognitive impairment. Understanding that we are all vulnerable and that these vulnerabilities 

can be exacerbated by the failings of families, service providers, regulators or professional 
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associations emphasises the social construction of disability and creates the imperative to 

address the needs of people with a disability as a priority. 

Protecting the rights of vulnerable populations is not an individual pursuit. It requires up to 

date guidelines, informed education regimes and a regulatory response that promotes the rights 

of the vulnerable client over the interests of the profession. To do otherwise not only fails to 

respond to the older person’s vulnerabilities, it exacerbates them. 
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Appendix A: Statements of Authors’ Contributions 

Statement of author contribution, Paper 1: 

I confirm that I am the joint author with Ms Lise Barry of the article: 

Lise Barry & Susannah Sage-Jacobson, ‘Substitute Decision Making for the Elderly in 

Australia’, in Ralph Ruebner, Teresa Do and Amy Taylor (eds) International and  

Comparative Law on the Rights of Older Persons, (Vandeplas Publishing 2015) 286-302. 

This article was jointly conceived, prepared, authored and edited. I confirm that each author 

made a 50% contribution to the paper.  

Signed ……

Date:………24/05/17 
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Statement of author contribution, Paper 4: 

I confirm that I am the joint author with Ms Lise Barry of the article: 

Lise Barry and Jane Lonie, 'Capacity, Dementia and Neuropsychology', Law Society Journal, 

(October 2014) 78-79. 

This article was jointly conceived, prepared, authored and edited. 

I confirm that each author made a 50% contribution to the paper.  

Ms Barry took primary responsibility for the accuracy of material related to the role of 

lawyers in capacity assessment.  

I was the author of material related to the role of medical professionals in capacity 

assessment.  

Signed …… ………………………… 

Date:……17 May 2017…………………………… 
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Appendix B: Linking the publications to research questions and contributions to 

knowledge 
 

Paper Original Contribution to 

Knowledge (primary 

contribution in bold) 

Research Questions 

Addressed 

Lise Barry & Susannah 

Sage-Jacobson, ‘Substitute 

Decision Making for the 

Elderly in Australia’, in 

Ralph Ruebner, Teresa Do 

and Amy Taylor (eds) 

International and 

Comparative Law on the 

Rights of Older Persons, 

(2015 Vandeplas 

Publishing) 286-302 

1. An original analysis of 

capacity assessment 

combining a philosophical 

understanding of 

autonomy and 

vulnerability within a 

human rights framework. 

 

 

2. Application of a tripartite 

theory of vulnerability 

developed by Rogers, 

Mackenzie and Dodds to the 

capacity assessment process. 

This lens highlights: the 

inherent vulnerability of 

older clients with a cognitive 

impairment; the situational 

vulnerability arising from 

family conflict and their 

reliance on lawyers who are 

poorly trained in capacity 

assessment; and the 

pathogenic vulnerability 

created through inconsistent 

i. What are the current 

laws, guidelines and 

tools available to 

lawyers for capacity 

assessment?  

ii. Are the laws, 

guidelines and tools 

applied and 

enforced? 

iii. Do current practices 

uphold the human 

rights of older people 

to make legal 

decisions? 

iv. Does a tripartite 

theory of 

vulnerability help to 

understand all of the 

above and in 

particular: 

a. how lawyers 

assess their 

client’s 

decision-

making 

capacity? 
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application of guidelines, 

tools and regulation. 

 

4. Original empirical 

research that examines the 

content of three years of 

capacity complaints at the 

NSW Office of Legal 

Services Commissioner, 

providing evidence of 

common features in the 

capacity assessment 

processes of lawyers in NSW 

that contribute to complaints. 

b. how capacity 

assessment 

practices are 

regulated? 

 

Lise Barry, ‘Case Note: 

Goddard Elliott v Fritsch 

[2012] VSC 87’ (2012) 10 

Macquarie Law Journal, 

105 – 110. 

 

 i. What are the current 

laws, guidelines and 

tools available to 

lawyers for capacity 

assessment?  

 

Lise Barry, ‘Capacity 

Guidelines in NSW: Time for 

a Review’ (2017) (prepared 

for publication) 

3. A comparative analysis 

of the published capacity 

guidelines in NSW 

demonstrating 

inconsistencies in their 

content leading to 

recommendations for their 

reform. 

 

 

i. What are the current 

laws, guidelines and 

tools available to 

lawyers for capacity 

assessment?  
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Lise Barry and Jane Lonie, 

'Capacity, Dementia and 

Neuropsychology', Law 

Society Journal, October 

2014, 78-79. 

 ii. Are the laws, 

guidelines and tools 

applied and 

enforced? 

 

Lise Barry, ‘Capacity and 

Vulnerability: How Lawyers 

Assess the Legal Capacity of 

Older Clients’ (2017) 25, 

Journal of Law and 

Medicine 267. 

 

4. Original empirical 

research that examines the 

content of three years of 

capacity complaints at the 

NSW Office of Legal 

Services Commissioner, 

providing evidence of 

common features in the 

capacity assessment 

processes of lawyers in 

NSW that contribute to 

complaints. 

 

  

2. Application of a tripartite 

theory of vulnerability 

developed by Rogers, 

Mackenzie and Dodds to the 

capacity assessment process. 

This lens highlights: the 

inherent vulnerability of 

older clients with a cognitive 

impairment; the situational 

vulnerability arising from 

family conflict and their 

i. What are the current 

laws, guidelines and 

tools available to 

lawyers for capacity 

assessment?  

ii. Are the laws, 

guidelines and tools 

applied and 

enforced? 

iii. Do current practices 

uphold the human 

rights of older people 

to make legal 

decisions? 

iv. Does a tripartite 

theory of 

vulnerability help to 

understand all of the 

above and in 

particular: 

a. how lawyers 

assess their 

client’s 

decision-

making 

capacity? 
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reliance on lawyers who are 

poorly trained in capacity 

assessment; and the 

pathogenic vulnerability 

created through inconsistent 

application of guidelines, 

tools and regulation. 

 

5. Identification of the role of 

family conflict in capacity 

complaints, leading to a 

proposal for increased 

attention to family conflict 

resolution, including through 

elder mediation. 

 

 

b. how  capacity 

assessment 

practices are 

regulated? 

 

Lise Barry, ‘He Was 

Wearing Street Clothes, Not 

Pyjamas’: Common 

Mistakes in Lawyers’ 

Assessment of Legal 

Capacity for Vulnerable 

Older Clients (2018) Legal 

Ethics 21 (1) 3-22 

4. Original empirical 

research that examines the 

content of three years of 

capacity complaints at the 

NSW Office of Legal 

Services Commissioner, 

providing evidence of 

common features in the 

capacity assessment 

processes of lawyers in 

NSW that contribute to 

complaints. 

 

 

i. What are the current 

laws, guidelines and 

tools available to 

lawyers for capacity 

assessment?  

ii. Are the laws, 

guidelines and tools 

applied and 

enforced? 

iii. Do current practices 

uphold the human 

rights of older people 

to make legal 

decisions? 
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2. Application of a tripartite 

theory of vulnerability 

developed by Rogers, 

Mackenzie and Dodds to the 

capacity assessment process. 

This lens highlights: the 

inherent vulnerability of 

older clients with a cognitive 

impairment; the situational 

vulnerability arising from 

family conflict and their 

reliance on lawyers who are 

poorly trained in capacity 

assessment; and the 

pathogenic vulnerability 

created through inconsistent 

application of guidelines, 

tools and regulation. 

 

5. Identification of the role of 

family conflict in capacity 

complaints, leading to a 

proposal for increased 

attention to family conflict 

resolution, including through 

elder mediation. 

iv. Does a tripartite 

theory of 

vulnerability help to 

understand all of the 

above and in 

particular: 

a. how lawyers 

assess their 

client’s 

decision-

making 

capacity? 

b. how capacity 

assessment 

practices are 

regulated? 

 

Lise Barry, 'Elder 

Mediation' (2013) 24 

5. Identification of the role 

of family conflict in 

capacity complaints, 

iii. Do current practices 

uphold the human rights of 
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Australasian Dispute 

Resolution Journal 251. 

 

leading to a proposal for 

increased attention to 

family conflict resolution, 

including through elder 

mediation. 

1. An original analysis of 

capacity assessment 

combining a philosophical 

understanding of autonomy 

and vulnerability within a 

human rights framework. 

 

3. A comparative analysis of 

the published capacity 

guidelines in NSW 

demonstrates inconsistencies 

in their content and 

recommendations are made 

for their reform. 

older people to make legal 

decisions? 

 

Lise Barry, ‘Elder 

Mediation: What’s in a 

Name?’, Conflict Resolution 

Quarterly (2015) 34 (4), 

435. 

 

1. An original analysis of 

capacity assessment 

combining a philosophical 

understanding of 

autonomy and 

vulnerability within a 

human rights framework. 

5. Identification of the role of 

family conflict in capacity 

complaints, leading to a 

proposal for increased 

attention to family conflict 

i. What are the current 

laws, guidelines and 

tools available to 

lawyers for capacity 

assessment?  

iii. Do current practices 

uphold the human rights 

of older people to make 

legal decisions? 
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resolution, including through 

elder mediation. 

Appendix C: Sample Correspondence List - Capacity Complaint File #22 
Key to table 

ACF Aged Care Facility 

EPOA Enduring Power of Attorney 

C Complainant 

L  Lawyers 

MMSE Mini Mental State Examination 

OP Older Person (client) 

OLSC  NSW Office of the Legal Services Commission 

 

Document From To Summary of content 

OLSC Complaint 

form 

C OLSC Outline of the 

complaint 

Attachments to the 

complaint form 

C OLSC Description of 

history of the dispute  

Email Lawyer  ACF  Request for copy of 

EPOA 

Memo OLSC File only Notes from telephone 

conversation with L 

Email ACF L Refuse to provide 

EPOA. Will only 

recognise C as 

decision maker 

Email L ACF Response to email 

above 
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Email C L Complaint and 

request for invoices 

to legal fees charged 

Email L C Requests C provide 

copies of paid 

invoices for OP and 

acknowledge 

revocation. 

Medical report by 

psychogeriatrician 

C OLSC 

L 

Finds OP lacks legal 

capacity 

EPOA  C OLSC Original EPOA 

appointing C and 

another niece 

Revocation of 

EPOA 

L OLSC 

C 

Revocation form 

signed by OP 

revoking 

appointment of C but 

not other niece.  

Email L ACF Details of revocation 

of EPOA 

Information about 

MMSE scores 

Invoices L OLSC 7 invoices ranging 

$150 - $450 

Letter  OP Nephew Details of an account 

set up by OP for 

benefit of nephew 

Letter L OP Information sheet re 

ACAT assessments 
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Blank draft codicil 

form 

Draft revocation of 

EPOA 

Email OLSC L Request for a 

response to 

complaint 

Email and 

attachments 

L OLSC  Copy of OP’s 

Will 

 Three pages 

of the 

textbook 

‘Elder Law in 

Australia’ 

including 

p484 

‘Testamentary 

Freedom – 

When is a 

Decision a 

Delusion?’ 

 Extracts from 

Fuggle v 

Shochacki 

(1999) 

NSWSC 1214 

 Copy of the 

decision 

Martin v 

Fletcher 

[2003] 

WASC 59 
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 Extracts from 

the ‘Capacity 

Toolkit’ 

 Extracts from 

Hutley’s 

Australian 

Wills 

Precedents 

(2009, 7th ed) 

LexisNexis 

Memo OLSC File only Notes from telephone 

call from C 

Memo OLSC File only Notes from telephone 

call to L 

Email L OLSC Response to 

complaint 

Email C OLSC Update on actions 

taken  

Email Guardianship 

Tribunal 

OLSC Confirmation that the 

matter listed for 

hearing 

Memo OLSC File only Notes from telephone 

call from C following 

hearing 

Email C OLSC Updates about 

continuing actions of 

L 
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Email L OLSC Extracts from Law 

Society ‘Client 

Capacity Guidelines’ 

Letter OLSC C Request for response  

Report C OLSC Copy of clinical 

nurse consultant 

dementia specialist’s 

report to ACF 

Letter C OLSC Outline of further 

complaints 

Court order C OLSC Financial 

Management Order 

made by 

Guardianship 

Tribunal 

Court order C OLSC Guardianship order 

made by 

Guardianship 

Tribunal 

Memo OLSC File only Notes from telephone 

call to C 

Letter OLSC C Notification of 

decision to dismiss 

complaint 

Letter OLSC L Notification of 

decision to dismiss 

complaint 
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Appendix D: Summary Tables of Content Analysis 
 

Table 1: Gender of lawyers from complaint files compared to % of total NSW 
practitioners 

 

Table 2: Age and gender of lawyers from complaint files compared to NSW totals 
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Table 3: Age and gender of older person in the complaint file 

Age of older person Male Female Total 

Aged in 40s  

44 yrs 

40s (exact age not 

specified) 

2 

Aged in 50s   0 

Aged in 60s 60 yrs 

60 yrs 

66 yrs 3 

Aged in 70s  73 yrs 

78 yrs 

78 yrs 

 

72 yrs 

74 yrs 

78 yrs 

79 yrs 

7 

Aged in 80s 80s (exact age not 

specified) 

81 yrs 

85 yrs 

86 yrs 

89 yrs 

82 yrs 

82yrs 

83 yrs 

87 yrs 

88 yrs 

88yrs 

88 yrs 

89 yrs 

13 

Aged in 90s 90 yrs 

90 yrs 

90 yrs 

92 yrs 

93 yrs 

93 yrs 

 

7 
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Table 4: Location of lawyer 
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Table 5: Nature of instructions 
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Table 6: Tests or status as evidence of capacity 

Nature of medical test or 

status relied on to 

support decision about 

capacity 

Lawyer relied on test or 

status as defence to the 

complaint 

Complainant relied on test 

or status as “proof” of 

incapacity 

RUDAS 1 2 

MMSE 4 (scores from 21/30 – 

30/30) 

13 (scores from 9/30 up to 

25) 

ACAT report  8 

ADL 1   

Addenbrooke’s  1 

Dementia  4 24 

MRI/CT brain scan  4 

Category of nursing home 

care 

 6 

Hospital notes  3 

Other diagnosis/status 1 2 Brain damage  

1 Motor Neurone disease  

1 Bi-polar, depression, 

stroke 

1 History of paranoia and 

delusions 

I Parkinsons diagnosis  

I Schizophrenia 
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Table 7: Referral for medical opinion of capacity 

Lawyer on 

notice of 

impaired 

capacity or 

challenge to 

capacity 

Client was 

known to the 

lawyer  

Referred for 

medical 

opinion 

Referred to 

“usual” 

health 

professional 

Referred for 

specialist 

capacity 

assessment 

24 11 7 3 1 

 

Table 8: Notetaking 

No 

notes 

Notes Minimal 

notes 

Detailed notes of 

capacity assessment 

process 

Detailed notes unrelated to legal 

capacity 

20 15 6 5 for Will 

1 for EPOA 

1 for financial decision 

1 provided details of military 

service and Activities of Daily 

Living 

1 military service and youth 
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Table 9: Elder abuse allegations 

 

 

Table 10: Coding sample: abuse 

Text Author Subject Type of 

abuse419 

Category 

‘He has without my parents 

knowledge, through intimidation, 

elder abuse and trickery had them sign 

a revocation of my Power of 

Attorney and without their 

knowledge sign new Power of 

Attorneys appointing him’ 

C420 CB421 Psychological 

Financial 

Allegation by 

complainant 

about other 

                                                           
419 For descriptors of the behaviours categorised in each type of abuse, see: NSW Government Interagency 
Working Group, 'Interagency Protocol for Responding to Abuse of Older People' (NSW Government, 2007) 6-
8; NSW Elder Abuse Helpline and Resource Unit, 'NSW Elder Abuse Toolkit - Identifying and Respnding to 
the Abuse of Older People: the 5-Step Approach' (NSW Government, 2016) Tool 1; See also Australian Law 
Reform Australian Law Reform Commission, 'Elder Abuse (Discussion Paper 83)' (12 December 2016) 
<https://www.alrc.gov.au/sites/default/files/pdfs/publications/dp83.pdf>, Chapter 9 re pressure to change a will.  
420 C - Complainant 
421 CB – Complainant’s brother 
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‘as a result of CS being given the Power 

of Attorney by L.422 It has also cost my 

mother in excess of $40,000, which I am 

considering taking legal action to stop 

further abuse by my sister of my mother's 

funds.’ 

C CS423 Financial Allegation by 

complainant 

about other 

 

‘I was present today with my mother 

(after her doctor’s appointment) 

when CB rang them. I hope that all 

will be revealed at the hearing. He is 

pressuring my mother to meet him 

tomorrow, Wednesday, to sign, god 

knows what more documents. He is 

getting very aggressive and wants 

his solicitor to get his parents wills, 

deeds etc. from their solicitor asap’ 

C CB Financial 

Psychological 

Allegation by 

complainant 

about other 

 

‘The biggest impact of L’s actions, 

i.e. illegally appointing my CS as 

mum's power of attorney, enabled 

my sister to contact (insurance 

company) to arrange for my mother's 

life insurance payment to be paid 

directly into a bank account at the 

Westpac in (location deleted), which 

my sister organised with my mother. 

This amounts to approximately 

$4500 per month. As my mother 

does not have capacity to use an 

ATM machine unaided, I would 

presume that my sister or any other 

'carer' will be assisting her to 

C CS Financial 

Physical 

Psychological 

Allegation by 

complainant 

about other 

 

                                                           
422 L - Lawyer 
423 CS – Complainant’s sister 
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withdraw money. Having had my 

mother stay with me for 3 weeks in 

December 2010, due to allegations 

that my sister had beaten my mother 

and demanded money from her for a 

holiday, I was able to see that she 

had only a very small balance 

remaining in her Westpac bank 

account.’ 

 

‘L refers to your mother’s concerns 

about the conduct of (C and CB) in 

relation to her finances and her 

health care. L refers to your 

Mother’s assertions that her BMW 

and Audi motor had been taken by 

(C and CB) without her consent. 

Your mother also claimed that (C 

and CB) had arranged for the sale of 

her previous home ‘in what she 

believed was a quick- fire sale and 

not the true value of the home.’ 

According to L, your mother 

expressed concern that (C and CB) 

had arranged to relocate your mother 

to a new home, ‘completely 

inappropriate for her needs.’ 

 

L C and 

CB 

Financial 

Psychological 

Allegation by 

lawyer about 

complainant 

‘The rental payments are deposited 

in a separate bank account in C’s 

sole name. C at first gave evidence 

that she does not draw on that 

GT C Financial Finding by GT 
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account and has no idea as to how 

much money might be in that 

account in her own name. However, 

later in the hearing, C conceded that, 

about twice a year, she transfers 

money from that account into 

another account in her name ... 

which pays a higher rate of interest 

... C also stated that she regarded the 

money paid by (tenant) as being gift 

to her from CF,424 but she would use 

this money to pay for CF’s funeral.’ 

 

‘L had not discussed any fees for 

services with OP and he had 

wondered what he would have to 

pay. After approximately six weeks 

of intense involvement with OP's 

affairs OP told a close friend that the 

solicitor had said that L wanted to be 

left a property in the will. This 

property is valued at about 2 million 

dollars….. When other friends have 

been able to contact him and ask 

about what was happening he told 

them that he had to stop contact with 

his old friend and his doctor because 

the 'new' solicitor, not the current, 

had told him that they were leading 

him in a false direction.’ 

C L Pressure to 

change a will        

 

Financial 

abuse 

 

Psychological 

abuse 

 

Allegation by 

complainant 

about lawyer 

                                                           
424 CF- complainant’s father 
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Appendix E: Ethics Approval 

Approved - Ethics Application - Tomossy (Ref: 5201300386) 
1 message 

Appendix E (pages 230-232) removed from Open Access version as they may contain 
sensitive/confidential content.

http://www.nhmrc.gov.au/_files_nhmrc/publications/attachments/e72.pdf
http://www.research.mq.edu.au/for/researchers/how_to_obtain_ethics_approval/human_research_ethics/forms
http://www.research.mq.edu.au/for/researchers/how_to_obtain_ethics_approval/human_research_ethics/forms
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