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ABSTRACT!

People! living! in! relationships! outside! of! marriage! are! a! significant! and! expanding!

demographic.!Unlike!many!other!jurisdictions!in!the!Western!world,!Australia!has!for!

some!time!recognised!certain!non[marital!cohabiting!relationships!on!a!presumptive!

basis! for! a! number! of! different! purposes.! A! relationship! recognition! regime! that!

imposes! relational! consequences! on! those! who! have! not! consented! is,! however,! a!

significant!risk!to!individual!liberty.!!

This! thesis! undertakes! a! normative! jurisprudential! analysis,! critically! evaluating!

Australia’s! presumptive! approach! to! relationship! recognition! with! respect! to! the!

financial! consequences! that! flow! as! a! result! of! that! determination! in! the! areas! of!

family!property!law!and!family!provision!law.!To!establish!the!legal!and!social!context!

the! thesis! considers! the! background! of! the! existing! legislative! regimes! and!

undertakes! a! detailed! review! and! synthesis! of! current! social! science! literature!

providing! an! up[to[date! insight! into! the! nature! of! marital! and! non[marital!

relationships.!

Then,!utilising!the!writings!of!liberal!theorists,!including!John!Stuart!Mill,!John!Rawls,!

John!Eekelaar,!HLA!Hart!and!Robert!Goodin,!the!thesis!provides!a!liberal!justification!

for!the!intrusion!of!the!law!into!the!financial!circumstances!of!personal!relationships!

when!a! relationship!ends! through!death!or!dissolution.!The!conceptual! frameworks!

developed!provide! a! basis! on!which! an! appropriate!balance! can!be! struck!between!

supporting!the!state’s!role!in!protecting!against!injustice!and!inequity!in!the!context!

of!personal! relationships,!whilst! still!providing!an!adequate! level!of! respect! for!and!

protection!of!individual!liberty.!

Drawing!on! the!results! from!the!social! science!analysis!and!utilising! the!conceptual!

frameworks! developed,! the! thesis! undertakes! a! detailed! critical! analysis! of! the!

existing!legislative!regimes!as!they!are!constructed!and!applied,!including!the!opt!out!

mechanisms.! It! concludes! that! while,! on! the! whole,! the! purposes! of! the! legislative!

regimes,!including!the!aim!of!extending!the!regimes!beyond!marital!relationships,!are!

legitimate,!the!methods!by!which!those!extensions!have!been!made!are!problematic.!!
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In! particular,! it! finds! the! definitions! of! non[marital! relationships! are! significantly!

over[inclusive! when! the! social! justice! concerns! supporting! those! regimes! are!

considered,!and!thus!interferes!with!individual!liberty!to!an!unjustifiable!extent.!It!is!

therefore!suggested! that! the!current!presumptive!definitions!should!be!amended! to!

accord! better! with! the! social! justice! concerns! supporting! the! family! property! and!

family!provision!legislative!regimes!and!to!that!extent!recommendations!are!made!as!

to!how!this!may!be!achieved.!
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DEFINITIONS!

Family!Property!Law:!! The! legislative!regimes!that!govern!property!adjustment!

on!the!breakdown!of!a!relationship.!

Family!Provision!Law:!! The! legislative! regimes! that! allow! certain! classes! of!

people!to!make!a!claim!against!a!deceased’s!estate.!

Family!Law:! A! general! reference! to! family! law! regimes! including!but!

not! limited! to! family! property! law! and! family! provision!

law.!

Couple!Relationship:!! A! non[marital! intimate! domestic! relationship! between!

two!adults.!

Non[Couple!Relationship:!! A!close!non[marital!relationship!between!two!adults!that!

is!not!a!couple!relationship.!

De!Facto!Relationship:!! The! term!de! facto! relationship!will! be!used! through! the!

thesis! to! refer! generally! to! a! non[marital! couple!

relationship! that! is! legally! recognised!or! for!which! legal!

recognition!is!specifically!being!considered!(for!example,!

in! law! reform! commission! reports).! Not! every!

jurisdiction! in! Australia! calls! its! statutory! non[marital!

couple! relationship! a! de! facto! relationship.! Thus,! when!

specifically! discussing! a! particular! jurisdiction,! the!

terminology!appropriate!to!that!jurisdiction!will!be!used.!!

Cohabiting!Relationship:! A! couple! relationship! in!which! the! parties! live! together!

and!which!may!or!may!not!be!a!de!facto!relationship.!This!

term! and!derivatives! of! the! term! ‘cohabit’! are! used! in! a!

sociological! sense! to! describe! couples! in! an! intimate!
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relationship! who! live! together,1!as! opposed! to! the! term!

‘de! facto! relationship’! which! connotes! legal! recognition.!!

Although! these! two! groups! would! largely! overlap! in!

Australia,!the!use!of!the!term!‘de!facto’!presupposes!that!

the! relationship! is! one! that! would! fall! under! the!

legislative!regime.!!Thus,!it!is!important!when!discussing!

relevant! scholarly! literature! and! sociological! research,!

much!of!which!is!from!jurisdictions!that!do!not!recognise!

non[marital! relationships! to! the! same! extent! as! in!

Australia,!that!the!discussion!should!not!be!distracted!by!

any!connotations!from!the!Australian!legal!term!‘de!facto!

relationship’.!

!

!

(

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

1!! These!terms!are!all!derived!from!the!word!‘cohabit’!which,!in!the!Macquarie!Dictionary!
means!‘to!live!together!in!a!sexual!relationship’.!
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INTRODUCTION!

Liberal!democracies!place!particular!emphasis!on!the!freedom!of!individuals!to!live!

their! lives!as!they!choose.! !This! includes!the! freedom!to!choose!whether!and!with!

whom! to! form! personal! relationships! and! the! freedom! to! define! your! own!

arrangements! within! those! relationships.! The! citizens! of! Australia! are,! generally!

speaking,! free! to! choose! whether! and! with! whom! to! form! close! or! intimate!

relationships.!!

Unlike!many!other!jurisdictions!in!the!Western!world,!Australia!recognises,!and!has!

for! some! time,! certain! non[marital! relationships! on! a! presumptive! basis! for! a!

number!of!different!purposes.! !The!federal,!State!and!Territory!legislative!regimes!

that!recognise! these!relationships!can! therefore! impact!on! the!private!ordering!of!

individuals’! lives,! interfering! with! their! liberty! to! live! their! lives! as! they! choose!

through! the! legal! imposition! of! relational! obligations! if! they! are! found! to! be! in! a!

statutorily!defined!relationship!with!another!person.!The!principal!aim!of!this!thesis!

is!to!undertake!a!normative!jurisprudential!analysis,!critically!evaluating!Australia’s!

presumptive!approach!to!relationship!recognition,!specifically!within!the!context!of!

the! financial! consequences! that! flow! as! a! result! of! that! determination! when! the!

relationships!end!through!death!or!dissolution.!The!goal!is!law!reform!proposal.!!

Chapter!1!provides!a!background! to! the!research!questions.! !The! first!part!of! this!

chapter! reviews! the! current! legislative! landscape! both!with! respect! to! Australian!

and!selected!foreign!jurisdictions.!!This!includes!a!summary!of!the!major!legislative!

changes! that! have! led! up! to! the! current! Australian! legislative! regime,! and! also!

includes!commentary!on!material!such!as!law!reform!commission!reports!that!have!

influenced!legislative!change.!!It!also!demonstrates!the!different!approaches!various!

jurisdictions!have!taken!to!the!‘problem’!of!assigning!legal!rights!and!obligations!to!

non[marital!relationships.!!

The! second! part! of! this! chapter! critically! reviews! and! evaluates! the! current!

literature!in!the!field.!Authors!reviewed!include!domestic!and!international!scholars!

writing!from!both!within!and!outside!the!discipline!of!law.!!This!part!of!the!chapter!

draws!on!the!information!compiled!in!the!preceding!part!to!situate!these!arguments!
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within!their!jurisdictional!legal!context.!The!chapter!outlines!the!work!that!has!been!

done!in!this!area,!clearly!identifying!the!gaps!in!the!existing!literature,!and!explains!

how!the!research!contained! in! this! thesis!will! fill! those!gaps.! !On! the!basis!of! this!

analysis,!the!chapter!concludes!with!detailed!research!questions.!

Chapter!2!investigates!relevant!existing!sociological!research.!Much!of!the!literature!

that! is! reviewed! in! Chapter! 1! relies,! to! varying! extents,! on! quantitative! and!

qualitative!studies! that!have!been!conducted!over! the! last!40!or! so!years.! !This! is!

particularly!so!in!relation!to!the!comparison!between!cohabiting!relationships!and!

marriage.! ! In! addition,! and! largely! due! to! the! increasing! prevalence! of! cohabiting!

relationships,!numerous!studies!have!been!conducted!over!the!last!decade!looking!

at!varying!characteristics!within!this!group!specifically.!!!

Therefore,!Chapter!2!serves!a!number!of!functions!for!the!overall!thesis.!!It!reviews!

the!source!of!many!of!the!claims!made!in!Chapter!1.! !It! looks!at!the!operation!and!

effectiveness!of! the!existing! law!through!a!sociological! lens.! ! It!also!helps!evaluate!

core!assumptions!underpinning! the!current!regime.! !For!example,!as!will!be!seen,!

the! legal!regime!governing!de!facto!relationships!assumes,!to!some!extent,! that!de!

facto! couples! are! an! homogeneous! group.! ! Yet! recent! Australian! sociological!

research!reveals!that!non[marital!cohabiting!couples!should!in!fact!be!viewed!as!a!

heterogeneous! group.! ! What! does! this! insight! mean! for! the! regulation! of! non[

marital!relationships?!

Chapter!3!investigates!the!family!property!law!regime!in!Australia.!A!key!question!

of! this! thesis! is! whether! the! law! with! respect! to! matrimonial! property! disputes!

should! be! applicable! to! de! facto! relationships! and! other! statutorily! defined! non[

marital!relationships.! !To!assist! in!answering!this!question!the!purpose!of! the! law!

with! respect! to!matrimonial! property! disputes!must! be! properly! understood! and!

assessed! as! to! whether! that! purpose! is! legitimate.! ! To! achieve! this,! this! chapter!

outlines! a! conceptual! framework! that! focuses! on! the! underlying! social! justice!

arguments!and!provides!a! liberal! justification! for! the! intrusion!of! the! law! into! the!

financial!circumstances!surrounding!the!breakdown!of!personal!relationships.!This!

framework! is! based! on! the! idea! that! the! law! should! remedy! injustice! caused! to!

individuals!through!a!breakdown!in!a!socioeconomic!partnership.!The!chapter!then!
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undertakes!a!detailed!investigation!of!the!current!framework!under!the!Family)Law)

Act)1975! (Cth)! (‘FLA’)!with! respect! to!matrimonial! property! disputes! as! reflected!

through! its! statutory! provisions! and! interpretation,! including! an! analysis! of! the!

court[developed! principles,! and! considers! this! analysis! against! the! conceptual!

framework!detailed!in!the!first!part!of!the!chapter.!!The!chapter!concludes!that!the!

matrimonial! property! law! regime! under! the! FLA! is! directed! at! remedying! the!

injustice! caused! on! the! breakdown! of! a! socioeconomic! partnership,! and! that! its!

purpose!is!to!that!extent!legitimate.!!

Chapter! 4! investigates! the! family! provision! law! regime! in! Australia.! ! The! main!

objective!of!this!chapter!is!to!investigate!the!purpose!of!the!regime!in!the!context!of!

its!traditional!beneficiaries,!namely!the!surviving!marital!spouse!and!children!of!the!

deceased,! and! whether! that! purpose! is! legitimate.! In! that! context,! the! chapter!

concludes!that! the!purpose!of! the! family!provision!regime!is! to!give! legal!effect! to!

the!moral!duty!a!testator!owes!to!provide!for!another!in!their!will,!and!can!therefore!

be! understood! as! a! targeted! interference! in! testamentary! freedom,! and! that! its!

purpose! is! to! that! extent! legitimate.! The! chapter! then! investigates! the! basis! on!

which!a!moral!duty!to!provide!could!be!understood!as!extending!to!couple!and!non[

couple!relationships.!!

Chapters! 5! and! 6! consider! the! family! property! and! family! provision! legislative!

regimes!in!the!context!of!presumptively!defined!non[marital!relationships.!!Chapter!

5! concerns! couple! relationships.! ! The! primary! objective! of! this! chapter! is! to!

determine! whether! the! extension! of! the! rights! and! obligations! under! family!

property! and! family! provision! law! is! appropriate! for! statutorily! defined! couple!

relationships.!To!achieve!this,! it!details!and!analyses!the!various!federal,!State!and!

Territory!statutory!definitions,!including!how!they!are!currently!interpreted!by!the!

courts,!and!compares!the!findings!from!that!analysis!to!the!frameworks!developed!

in!Chapter!3! in!the!context!of! family!property! law!and!Chapter!4! in!the!context!of!

family!provision!law.!Chapter!5!concludes!that!there!is!a!disconnect!between!these!

statutory!definitions!and!the!social! justice!arguments!that!support!both!the!family!

property! and! family!provision! legislative! regimes.! In!particular,! this! chapter! finds!

that! the! ‘marriage[like’! paradigm! as! currently! used! in! the! context! of! these!

definitions! is! inappropriate.! ! It!has! resulted! in!an!area!of! law!which! is!both!over[
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inclusive,! so! that! relationships! for! which! state! intervention! is! inappropriate! are!

captured,! thus! interfering! with! individual! liberty! to! an! unjustifiable! extent,! and!

under[inclusive,!so!that!relationships!for!which!state!intervention!is!justifiable!and!

warranted!are!excluded.! !This!chapter!provides!recommendations!with!respect! to!

how! the! categories! of! relationships!may! be! redefined! to!more! closely! reflect! the!

concept!of!a!socioeconomic!partnership.!!It!is!argued!that!this!would!allow!a!greater!

synergy! between! the! relationships! captured! by! these! definitions! and! the! social!

justice!arguments!at!issue.!!

Chapter! 6! analyses! and! evaluates! the! legal! recognition! of! presumptively! defined!

non[couple! relationships.! ! Three! jurisdictions! in! Australia!—! the! ACT,! NSW! and!

Tasmania! —! recognise! non[marital! relationships! outside! the! marriage[like!

paradigm! on! a! presumptive! basis! for! family! property! and/or! family! provision!

purposes.! This! chapter! investigates! the! interpretation! and! application! of! these!

definitions,!with! a!detailed! look! at! the! cases! that! have!been!decided.!The! chapter!

concludes! that! there! are! significant! problems! with! the! definitions! in! all! three!

examined!jurisdictions.!!In!particular,!the!range!of!relationships!that!are!potentially!

captured! by! these! definitions! cannot! be! justified! in! light! of! the! underlying! social!

justice!arguments!that!support!the!family!property!and!family!provision!legislation.!

This! is! particularly! problematic! in! the! area! of! family! property! law,! and! it! is!

suggested!that!relationships!that!are!not!a!socioeconomic!partnership!should!not!be!

recognised! for! that! purpose.! ! With! respect! to! family! provision! law,! this! chapter!

provides!recommendations!as!to!how!an!extension!of!family!provision!eligibility!to!

relationships!that!are!not!socioeconomic!partnerships!can!best!be!achieved.!

Chapter!7!concerns!financial!contracts,!a!mechanism!under!the!family!property!law!

regimes! that! allows!parties! to!marital! and!non[marital! relationships! to!opt!out!of!

the!regulatory!framework!and!determine!their!own!financial!consequences!should!

the!relationship!break!down.!The!conclusions! from!Chapters!5!and!6!demonstrate!

how! the! current! presumptive! statutory! definitions! are! over[inclusive! and!

misdirected,!suggesting!that!these!laws!may!be!interfering!with!individual!liberty!to!

an! unjustifiable! extent.! At! present! an! enforceable! financial! contract! is! the! only!

mechanism! available! that! allows! parties! who! are! in! a! statutorily! defined!

relationship! to! opt! out! of! the! relevant! family! property! law! regime,! giving! it! a!
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significant! role! in! respecting! and! protecting! liberty.!However,! the! analysis! in! this!

chapter!demonstrates!that!this!area!of!law!is!extremely!problematic.!!In!particular,!

there! is!a! level!of! complexity! that! leads! to!significant!problems! in!enforcing! these!

contracts.!There!are!also! serious! concerns!with!a!mechanism!based!on!a! contract!

that! has! been! made! in! the! context! of! a! personal! relationship.! These! conclusions!

reinforce! a! central! conclusion! of! this! thesis,! namely,! that! there! is! a! real! need! to!

reassess! the! basis! upon!which! non[marital! relationships! should! attract! relational!

rights!and!responsibilities.!!

Having! outlined! the! structure! of! this! thesis,! it! is! important! to! make! some! brief!

comments!on!its!scope!and!the!methods!utilised.!Firstly,!with!respect!to!scope,!and!

as! I! have! indicated,! the! thesis! concerns! the!areas!of!Australian! law!governing! the!

financial! consequences! for! presumptively! defined! non[marital! relationships!when!

those! relationships! end! either! through! death! or! dissolution.! ! I! therefore! include!

within! it! an! analysis! of! the!presumptively!defined! relationships! recognised!under!

federal,! State!or!Territory! regimes! for! the!purposes!of! family!property!and! family!

provision!law.1!Any!discussion!with!respect!to!the!financial!or!other!consequences!

resulting! from! the! various! relationship! registration! schemes! which! are! now!

available!for!certain!couple!and!non[couple!relationships!in!a!number!of!States!and!

Territories!is!outside!the!scope!of!this!thesis.!

Secondly,! with! respect! to! family! provision! law,! the! thesis! is! concerned! with! the!

eligibility! of! people!who!were! in!non[marital! presumptively!defined! relationships!

with!the!deceased!in!circumstances!in!which!the!relationship!ended!with!the!death!

of!the!deceased.!!In!that!context!it!is!limited!to!a!discussion!of!the!existing!statutory!

definitions!and!the!potential!reform!of!those!definitions.!Any!analysis!with!respect!

to!the!eligibility!of!persons!who!were!in!a!presumptively!defined!relationship!with!

the!deceased!which!ended!prior!to!the!death!of!the!deceased,!although!recognised!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

1!! Note!that!although!the!financial!matters!concerning!the!breakdown!of!de!facto!
relationships!now!fall!under!the!federal!and!Western!Australian!jurisdictions!it!is!still!
possible!that!the!remaining!State!or!Territory!regimes!may!continue!to!apply!in!rare!
circumstances!in!which!specific!requirements!of!the!federal!definition!are!not!met!(for!
example!the!Tasmanian!definition!does!not!require!the!parties!live!together).!The!extent!
to!which!those!State!and!Territory!regimes!may!continue!to!apply!on!the!breakdown!of!
de!facto!relationships!is,!however,!outside!the!scope!of!this!thesis.!
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under!some! family!provision!regimes,! is!outside! the!scope!of! this! thesis,!as! is!any!

engagement!with!the!broader!reform!of!family!provision!eligibility.2!!

Thirdly,!the!rules!governing!distribution!on!intestacy!include!presumptively!defined!

relationships,!which,! in!many!instances,!are!very!similar!to!those!under!the!family!

provision!legislative!regimes.!Indeed!many!of!the!issues!raised!in!this!thesis!in!the!

area! of! family! provision! law,! and! consequential! recommendations,! may! well! be!

applicable! to! the! statutory! definitions! under! those! automatic! schemes.! Word!

limitations!have,!however,!made!it!necessary!to!restrict!the!discussion!and!analysis!

to!those!statutory!definitions!under!the!family!provision!regimes.!

Lastly,!Chapter!7,!which!concerns!the!mechanism!allowing!parties!to!opt!out!of!the!

family! property! law! regimes,! is! focused! on! determining! whether! the! regime!

provides! adequate! protection! and! respect! for! individual! liberty.! ! It! is! therefore!

limited!to!a!critical!analysis!of!that!regime!and!does!not!incorporate!any!suggestion!

for!reform!in!the!discrete!area!of!financial!contract.!

This!thesis!utilises!three!main!methodologies.! !Firstly,!standard!doctrinal!research!

methodology!is!employed!in!all!chapters!of!the!thesis!with!the!exception!of!Chapter!

2.!The!research!in!the!thesis!is,!in!part,!concerned!with!the!existing!family!property!

and!family!provision!legal!regimes!governing!marital!and!non[marital!relationships,!

how! those! regimes! have! developed,! and! how! the! legislation! is! currently! being!

interpreted!and!applied!by!the!courts.!Thus!the!analysis!in!these!chapters!includes!

an!exposition!and!clarification!of! the!existing! statute!and!case! law! in! the! relevant!

areas,! and! also! an! examination! of! various! law! reform! reports,! explanatory!

memoranda!and!parliamentary!debates,!with!the!purpose!of!identifying!norms!and!

legal!concepts,!exposing!inconsistencies!and!making!systemic!analyses.!

Socio[legal!analysis!is!also!a!critical!part!of!this!thesis.!In!an!area!such!as!this!there!

is!a!clear!and!ubiquitous!interrelation!between!the!law!and!society.!!The!law!cannot!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

2!! For!example,!the!broader!recommendations!made!by!the!National!Committee!for!
Uniform!Succession!Laws!in!Australia:!Queensland!Law!Reform!Commission,!National)
Committee)for)Uniform)Succession)Laws:)Family)Provision,)Supplementary)Report)to)the)
Standing)Committee)of)Attorneys)General,!Report!No!58!(2004);!New!South!Wales!Law!
Reform!Commission,!Uniform)Succession)Laws:)Family)Provision,!Report!No!110!(2005).!
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be! viewed! nor! evaluated! in! isolation! and! must! be! analysed! in! light! of! its! social!

context.! ! Not! only! does! social! understanding! inform! the! law! in! certain!ways,! but!

sociological! insight! can! help! interpret! legal! ideas,! which! in! turn! can! address!

questions! of! justice.3!! Therefore! socio[legal! analysis! is! an! appropriate! and! critical!

part!of!this!research!and!will!greatly!assist!the!normative!analysis.! !In!that!respect!

Chapter!2!directly!engages!with!existing!recent!sociological!research!undertaken!in!

relation!to!non[marital!and!marital!relationships,!and!Chapter!7!utilises!socio[legal!

analysis! in! its! discussion! of! modern! contract! theory! in! a! domestic! relationship!

setting.!Additionally,!and!more!generally,!other!areas!of!analysis!will!consistently!be!

related!back!to!the!social!context!in!which!the!law!operates.!

Primarily,! though,! and! as! noted! above,! the! aim! of! this! thesis! is! a! normative!

jurisprudential! analysis! of! the! current! regime! in! Australia! governing! the! legal!

recognition!of!non[marital! relationships!with! the!goal!of! law!reform!proposal.! !As!

such!the!thesis!will!be!utilising!jurisprudential!methodology!in!asking!the!following!

questions:!What!are! the! social! justice!arguments! in! issue?!What! is! the!purpose!of!

the!existing!regime!governing!non[marital!relationships?!Does!the!existing!regime!

achieve!its!purpose?!Is!this!a!legitimate!purpose!when!the!underlying!social!justice!

arguments!are!considered?!!Is!the!current!regime!just?!Would!an!alternative!regime!

better!serve!the!needs!of!the!parties!to!these!types!of!relationships?!!!

In!undertaking! this!analysis!and!attempting! to!answer! these!questions,! this! thesis!

will! engage!with! a! number! of! different! theories,! including! liberal! political! theory,!

feminism! and! other! theories! of!morality! and! justice,! as!well! as! certain! principles!

and! core! values! such! as! liberty,! certainty,! equality,! equity,! protection! and! family.!!

The! theories,! principles! and! values! included!will! be!not! only! those! that! currently!

inform!family!law,!both!domestically!and!internationally,!but!also!those!that!should!

potentially! have! a! greater! role! in! shaping! the! law! surrounding! relationship!

recognition!generally.!!!!

Further,! concepts! such! as! conjugality,! the!marital! paradigm,! family,! vulnerability,!

dependency!and! interdependency,!and! inequity!do,! to!varying!extents,! inform!and!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

3!! Roger!Cotterrell,!'Why!Must!Legal!Ideas!be!Interpreted!Sociologically?'!(1998)!25!Journal)
of)Law)and)Society!171,!189.!
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influence!this!area!of!law.!!Therefore!an!inherent!and!crucial!part!of!this!thesis!will!

be! conceptual! analysis,!which!will! be!used! to! explore! these!abstract! ideas,! and! to!

evaluate!the!extent!to!which!they!currently!do!or!should!inform!and!influence!this!

area!of!law.!
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CHAPTER!ONE:!!BACKGROUND!AND!LITERATURE!REVIEW!

1.1!!INTRODUCTION!

Australia!has!been!quite!distinctive,!some!would!say!revolutionary,!in!its!approach!

to!the!legal!regulation!of!non[marital!relationships.!Unlike!many!other!jurisdictions!

in! the! Western! world,! Australia! recognises,! and! has! for! some! time,! certain! non[

marital! relationships! on! a! presumptive! basis! for! a! number! of! different! purposes.!!

Understanding! the! history! of! this! development! is! important! in! gaining! an!

understanding! of! the! law! as! it! stands! today.! ! This! chapter! also! contains! a! critical!

evaluation! of! the! current! literature! in! the! field,! with! authors! reviewed! including!

domestic! and! international! scholars! writing! from! both! within! and! outside! the!

discipline!of!law.!!!

I!begin!in!Part!1.2.1!of!this!chapter!with!the!development!of!the!regimes!governing!

the!regulation!of!non[marital! couple!and!non[couple! relationships! in!Australia! for!

both! family! property! law! and! family! provision! law! purposes.! This! will! include! a!

summary! of! the! major! legislative! changes! that! have! occurred! and! led! up! to! the!

current! Australian! legislative! regimes,! and! will! also! include! commentary! on!

material! such! as! law! reform! commission! reports! that! have! influenced! legislative!

change.!!

In! Parts! 1.2.3! and! 1.2.4! I! briefly! review! the! legal! regime! concerning! non[marital!

relationships!in!the!United!Kingdom!and!Canada,!both!common!law!jurisdictions.!I!

refer!to!these!two!jurisdictions!primarily!because!their!approaches!to!the!regulation!

of! non[marital! relationships! present! a! contrast! with! the! Australian! approach,! as!

well!as!with!each!other,!with!these!two!jurisdictions!offering!(in!the!case!of!England!

and!Wales! significantly)! fewer! rights! and!obligations! to! non[marital! relationships!

under!their!family!law!regimes.! !Also,!in!contrast!to!the!United!Kingdom,!Australia!

and!Canada!have!a!federal!system!of!government,!with!both!countries!dividing!the!

power!to!make!laws!with!respect!to!marital!and!non[marital!relationships!between!

their! federal! government! and! their! states/provinces.! Canada! also! has! a!

constitutional! Charter! of!Rights! against!which! some!provincial! laws! governing!de!

facto!relationships!has!been!tested,!and!the!United!Kingdom!has! its!Human)Rights)
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Act) 1998! under! which! the! differential! treatment! of! cohabiting! relationships! and!

married! relationships!has! very! recently!been! tested.! !Moreover,! as! the! rights! and!

obligations! granted! to! certain! types! of! non[marital! relationships! by! these!

jurisdictions!are! fewer!than!those! in!Australia,! there! is!an!abundance!of! literature!

from!these!countries!either!championing!or!arguing!against! legal! reform,!and! this!

thesis!draws!upon!this!literature,!because!it!is!important!to!consider!the!full!range!

of! arguments! that! can! be!made! in! relation! to! the! question! of! legal! recognition! of!

non[marital!relationships.!

In!Part!1.3!of!this!chapter!I!introduce!some!of!this!international!literature,!as!well!as!

academic!work! in! the! Australian! context.! ! I! start! by! reviewing! the! literature! that!

supports!the!privileging!of!marriage!through!the!law!and!then!move!on!to!literature!

supporting!other!methods!of!relationship!recognition.!!This!part!of!the!chapter!will!

draw!on!the!information!compiled!in!the!preceding!part!to!situate!these!arguments!

within!their!jurisdictional!legal!context.!The!chapter!is!crucial!in!that!it!will!outline!

the! work! that! has! been! done! in! this! field,! clearly! identifying! the! gaps! and!

shortcomings!of!the!existing!literature!and!explaining!how!this!research!will!fill!or!

remedy!them.!On!the!basis!of!that!discussion!I!will!detail!my!research!questions,!the!

investigation!of!and!answers!to!which!will!form!the!substantive!part!of!this!thesis.!!!

1.2!LEGISLATIVE!BACKGROUND))

1.2.1))Development)of)De)Facto)Regulation)in)Australia)

1.2.1.1)1900–1983)

The!first!instance!of!a!non[marital!relationship!being!legally!recognised!in!Australia!

was! in!1910!under! the! Invalid)and)OldSage)Pension)Act)1908! (Cth),!where,!despite!

the!fact!that!the!actual! legislation!made!no!reference!to!unmarried!couples,! it!was!

decided!that!an!unmarried!cohabiting!couple!should!be!regarded!as!married!for!the!

purpose! of! the! legislation.1!! Subsequent! social! security! legislation! adopted! this!

approach,! even! though! there! was! still! no! strict! definition! under! the! relevant!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

1!! Department!of!Social!Security,!As)His)Wife:)Social)Security)Law)and)Policy)on)De)Facto)
Marriage,!Research!Paper!No!16!(1981)!15[16.!
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legislation,!nor! any!departmental! instruction! to! social! security!officers! as! to!what!

constituted!these!types!of!relationships.2!!

1.2.1.2)Family)Provision)Law)

The! first! Australian! State! to! recognise! de! facto! relationships! in! family! provision!

legislation! was! Western! Australia.! ! The! Inheritance) (Family) and) Dependant)

Provision)) Act! was! introduced! in! 1972.! It! allowed! a! de! facto! widow,! but! not!

widower,!to!make!an!application!for!provision!out!of!the!estate!provided!she!

was!being!wholly!or!partly!maintained!by!the!deceased,!…!was!ordinarily!a!member!
of!the!household!of!the!deceased!and!for!whom!the!deceased,!in!the!opinion!of!the!
Court,!had!some!special!moral!responsibility!to!make!provision.3!!!

Over!the!next!two!decades!legislative!regimes!in!South!Australia,!Queensland,!NSW!

and!the!Northern!Territory!were!introduced!or!amended!to!include!heterosexual!de!

facto! spouses,! although! the! approaches! varied! between! the! jurisdictions.! In! 1975!

South!Australia! recognised! the!concept!of!a! ‘putative!spouse’,!defined!as!someone!

who!was!‘cohabiting!with!that!person!as!the!husband!or!wife!de!facto!of!that!other!

person’!for!a!period!of!five!years,!or!‘has!had!sexual!relations!with!that!other!person!

resulting!in!the!birth!of!a!child.’4!In!Queensland!the!relationship!was!not!called!‘de!

facto’!but!rather!was!defined!as!a!relationship!of!dependency!in!which!a!person!had!

lived!in!a!‘connubial!relationship’!with!the!deceased!person!for!a!continuous!period!

of! five! years! at! least,! terminating! on! the! death! of! the! deceased! person.5!In! 1982!

NSW! extended! family! provision! eligibility! to,! inter! alia,! a! person! who! was! living!

with! the!deceased!as!husband!or!wife!on!a!bona! fide!domestic!basis.6!In!1991!the!

Northern!Territory!included!a!de!facto!spouse!in!its!family!provision!regime!defined!

as! a! person! living!with! the! deceased! on! a! bona! fide! domestic! basis! and!who!was!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

2!! Commonwealth,!Royal!Commission!on!Human!Relationships,!Final)Report,)Volume)4,)
Part)V,)The)Family)(1977)!86.!!

3!! Inheritance)(Family)and)Dependants)Provision))Act)1972!(WA)!s!7(1)(f).!
4!! Family)Relationships)Act)1975!(SA)!s!11.!
5!! Succession)Act)1981!(Qld)!ss!40[41.!
6!! Family)Provision)Act)1982)(NSW)!s!6(1).!See!further!on!the!NSW!legislative!reform:!
Rosalind!Croucher,!'Law!Reform!as!Personalities,!Politics!and!Pragmatics!—!The!Family)
Provision)Act)1982!(NSW):!A!Case!Study'!(2007)!11!Legal)History!1.!!
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only! able! to! apply! for! provision! if! he! or! she! was! maintained! by! the! deceased!

immediately!before!their!death.7!!

In! 1994! the! ACT! enacted! legislation! which! took! a! far! broader! approach! and!

extended! eligibility! to! make! an! application! for! provision! out! of! the! estate! of! a!

deceased!person!to!people!who!were!in!a!domestic!relationship!with!that!person!at!

the!time!of!death.!!A!domestic!relationship!was!defined!quite!broadly!as!

a!personal! relationship!(other! than!a! legal!marriage)!between!2!adults! in!which!1!
provides!personal!and!financial!commitment!and!support!of!a!domestic!nature!for!
the!material!benefit!of!the!other,!and!includes!a!de!facto!marriage.8!

The! legislation! also! provided! that! a! personal! relationship!may! exist! between! two!

people!who!were! not!members! of! the! same! household.! ! This! definition!was! also!

relevant!to!family!property!law!(see!1.2.1.3!below).!

There! are! a! number! of! features! of! this! definition! that! are! important! to! note.!!

Although!the!definition!included!de!facto!relationships,!it!was!clearly!not!designed!

to! be! limited! to! couple! relationships.! Also,! the! parties! to! the! relationship! did! not!

need!to!be!living!together!to!qualify,!nor!was!the!legislation!limited!to!heterosexual!

relationships.!Lastly,!unlike!some!of!the!legislative!regimes!that!preceded!this!one,!

eligibility!was!not!based!on!maintenance!or!dependency!but!rather!on!personal!and!

financial!commitment!and!support.!!For!these!reasons!it!was!hailed!as!a!watershed!

in!law!reform.9!

Victoria! adopted! yet! another! path! with! respect! to! eligibility! for! family! provision!

applications!when,!in!1997,!the!Administration)and)Probate)Act)1958!was!amended!

to! change! eligibility! from!widows,!widowers! and! children! of! the! deceased! to! any!

person! for!whom,! in! the! opinion! of! the! court,! the! deceased! had! responsibility! to!

make!provision.10!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

7!! Family)Provision)Act)1970!(NT)!ss!4(1),!7(1)(g),!7(2)!(amended!by!the!De)Facto)
Relationships)(Miscellaneous)Amendments))Act)1991!(NT)).!

8!! Domestic)Relationships)Act)1994!(ACT)!s!3(1).!!
9!! Jenni!Millbank,!'Domestic!Rifts:!Who!is!using!the!Domestic)Relationships)Act)1994!(ACT)'!
(2000)!14!Australian)Family)Law)Journal!163,!165.!

10!!Administration)and)Probate)Act)1958!(Vic)!s!91.!
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The!last!state!to!include!de!facto!relationships!within!their!family!provision!regime!

was!Tasmania.!!In!2003!Tasmania!introduced!the!Relationships)Act,!which!defined!a!

‘significant! relationship’! in! non[gendered! terms! as! a! relationship! as! a! couple.! ! By!

this!time!all!other!States!and!Territories!had!included!same[sex!relationships!within!

their!regimes.!!!

When!NSW! amended! its! legislation! to! include! same[sex! couples! it! also! expanded!

eligibility! to! include!a!non[couple! category!of! relationship!called!a! ‘close!personal!

relationship’,!defined!in!terms!of!domestic!support!and!personal!care.!Interestingly,!

when!Tasmania!introduced!its! legislation!in!2003,!after!the!NSW!reform,!a!similar!

category! of! relationship,! called! a! ‘caring! relationship’,! was! introduced,! but! family!

provision!eligibility!was!not!made!available!to!this!type!of!relationship.!The!current!

definitions! in! each! State! and! Territory! are! detailed! in! Chapters! 5! (couple!

relationships)!and!6!(non[couple!relationships).!

1.2.1.3)Family)Property)Law)

As! early! as! 1977,! when! there! was! still! very! limited! recognition! of! unmarried!

couples! in!Australia,! the!Royal!Commission!on!Human!Relationships!was!asked!to!

inquire!into!and!report!upon!‘the!family!aspects!of!male!and!female!relationships’.11!!

The! Report! identified! the! tension! that! unavoidably! exists! when! attempting! to!

develop!policy!in!the!area!of!family!property!law!when!it!commented:!

In! our! view! the! recognition! of! de! facto! relationships! as! conferring! interests! in!
property! should! be! approached! with! caution.! ! If! parties! refrain! from! marrying!
because! they! do! not!want! to! incur! the! legal! and! financial! obligations! of!marriage!
then!the!law!should!be!slow!to!impose!those!obligations!on!them.12!

The!Report!then!went!on!to!explain:!

On! the!other!hand,!where!parties!have! lived! together,!ostensibly!as!man!and!wife!
for!some!time,!injustice!could!be!caused!if!the!dependent!party!were!unable!to!claim!
any!interest!or!right!of!occupation!in!the!home.13!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

11!! Royal!Commission!on!Human!Relationships,!above!n!2,!1.!
12!! Ibid!73.!
13!! Ibid.!
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The!Report!also!noted,!as!is!often!the!case!in!discussion!on!the!legal!recognition!of!

non[marital! relationships,! that! caution!should!be!exercised! if! this!process! is! to!be!

undertaken,!so!as!to!avoid!any!undermining!of!marriage.!!In!the!end!the!Report!did!

conclude! that! there! is! scope! for! limited! recognition! of! the! ‘mutual! obligations!

assumed!by!parties!to!a!stable!relationship.’14!

However,!no!comprehensive!law!reform!was!undertaken!in!this!area!until!the!NSW!

Law!Reform!Commission!(‘NSWLRC’)!produced!a!report!on!de!facto!relationships!in!

1983.15!! Although,! as! noted! above,! at! the! time! this! report! was! commissioned! de!

facto!relationships!were!recognised!under!succession!law,!cohabiting!partners!were!

treated!as!strangers!at!law!for!the!purposes!of!property!division!on!the!dissolution!

of!those!relationships.!!

The! NSWLRC! conducted! a! detailed! review! of! the! numbers! and! characteristics! of!

persons!living!in!cohabiting!relationships.!!It!found!that!in!1982,!4.7%!of!all!couples!

in! Australia! were! living! in! cohabiting! relationships! and! that! this! represented! a!

significant! increase! from! the! early! 1970s.! ! The! NSWLRC! also! reported! that! even!

though!the!policy!of!the! law!towards!de!facto!relationships,! for!both!NSW!and!the!

Commonwealth,!had!significantly!changed!over!time,!the!existing! law!for!property!

division! on! relationship! breakdown! was! seriously! deficient! and! that! significant!

reform!was!therefore!warranted.!!In!that!regard!it!considered!four!options.16!

The!first!option!was!to!equate!de!facto!relationships!with!marriage.!!The!argument!

in! favour! of! this! position! was! based! on! equality:! that! there! is! no! necessary!

difference! between! the! nature! and! quality! of! de! facto! relationships! and! marital!

relationships! and! that! they! should! therefore! be! treated! the! same! under! the! law.!

Interestingly,! given! the! current! legal! regime! governing! de! facto! relationships! in!

Australia,!which!effectively!treats!de!facto!relationships!on!a!par!with!marriage,!this!

option!was!supported!by!only!one!submission,!that!of!the!Council!of!Civil!Liberties,!

which!championed!the!recommendations!of!the!NSW!Anti[Discrimination!Board.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

14!! Ibid.!
15!! New!South!Wales!Law!Reform!Commission,!De)Facto)Relationships,!Report!No!36!(1983).!
16!! Ibid!Chapter!5.!
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Arguments! against! this! position! came! from! two! distinct! quarters.! ! Religious!

organisations!stressed!the!qualitative!difference!between!a!marriage!and!a!de!facto!

relationship,! labelling! de! facto! relationships! as! transitory! in! nature.17 !! These!

opponents! also! felt! that! to! assign! these! relationships! the! same! rights,!

responsibilities! and! obligations! as! marriage! would! undermine! marriage! as! a!

permanent! and! desirable! institution.! ! Others! made! a! ‘freedom! of! choice! and!

autonomy’! argument.18!! The! feeling! conveyed! through! many! submissions,! and!

through! seminars! and! discussions! held! during! the! consultative! process,! was!

overwhelmingly!that!the!creation!of!a!complete!regime!for!de!facto!spouses!would!

diminish! the! freedom! of! parties! to! these! relationships! and! force! the! laws! of!

marriage! upon! those!who!had!not!willingly! chosen! them.! ! The!NSWLRC!was! told!

that!many!divorced!people!deliberately!refrain!from!remarrying!so!as!to!avoid!the!

trauma!associated!with!divorce,!and!others!wish!to!avoid!the!obligations! imposed!

by! law! on! married! people.! ! It! was! submitted! that! ‘the! state! must! respect! the!

individual! choice! of! those! couples! who! do! not! wish! their! relationship! to! be!

perceived!as!a!mirror!image!of!a!traditional!marriage’19!and!that!to!legislate!in!this!

way!would!be!paternalistic.!

The!NSWLRC!decided!against!equating!de!facto!relationships!with!marriage!for!two!

main! reasons.! ! Firstly,! it! was! thought! that! to! equate! de! facto! relationships! with!

marriage,!without!regard! to! the! individual!circumstances!of! the!de! facto!partners,!

would!detract!from!the!significance!of!marriage!as!an!institution.! !Secondly,!it!said!

that!this!would!have!the!effect!of!subjecting!de!facto!partners!to!a!legal!regime!that!

they!may!specifically!wish!to!avoid.!20!!

As!will!be!seen!below,!if!the!members!of!the!NSWLRC!had!been!able!to!see!some!30!

years! into! the! future,! they!would! no! doubt! have!wondered!what! had! changed! so!

dramatically! as! to! make! effective! an! option! that! was! almost! universally!

unsupported!and!dismissed!outright!when!it!was!first!considered.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

17!! Ibid![5.49][[5.50].!
18!! Ibid![5.51][[5.55].!
19!! Ibid![5.54].!
20!! Ibid![5.57].!
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The!other!three!options!considered!by!the!NSWLRC!were!of!a!more!limited!nature.!!

The! second! option!was! the! same! as! an! approach! adopted! by! the! Tasmanian! Law!

Reform!Commission! and! involved! conferring! certain! rights! and! obligations! on! de!

facto! relationships! only! on! proof! of! financial! dependence! and! twelve! months!

continuous!cohabitation.21!!The!rationale!behind!this!option!was!that!a!person!who!

is! financially! dependent! is! more! likely! to! suffer! hardship! or! injustice! on! the!

termination! of! the! relationship.! The! Report! did! not! elucidate! which! rights! and!

obligations! would! be! conferred! upon! proof! of! dependency,! which,! in! any! event,!

became!unnecessary,!as!the!NSWLRC!ultimately!dismissed!this!option,!as!it!was!felt!

that!while!dependency! is! important! in!certain!circumstances,!a!person!who! is!not!

financially! dependent! might! still! suffer! serious! injustice! under! the! law.! The!

NSWLRC! also! felt! that! a! focus! purely! on! dependency! reinforces! the! stereotypical!

conceptions! of!men! and!women’s! roles! as! breadwinner! and! homemaker!within! a!

marriage.!

The! third! option! involved! equating! de! facto! relationships! and!marriages! for! only!

certain! purposes! (as! opposed! to! all! purposes,! as! in! option! one).22!! However,! the!

NSWLRC! dismissed! this! option! outright,! partly! for! the! reasons! that! caused! it! to!

reject!option!one!and!also!as!it!was!felt!that!this!model!would!require!an!identical!

definition!across!each!area!of!law!in!which!the!rights!and!duties!of!de!facto!partners!

were!in!issue.!!This!was!considered!to!be!inappropriate.!!For!example,!the!definition!

of!a!de! facto!partner! for! family!provision!purposes!under! the!Family)Provision)Act)

1982) (NSW)! was! considered! inappropriate! for! issues! concerning! the! automatic!

rules!under!intestacy,!as!(at!that!time)!the!family!provision!legislation!prescribed!no!

minimum!period!of!cohabitation.!(At!the!time!of!this!Report,!a!surviving!party!to!a!

de!facto!relationship!was!not!entitled!to!succeed!to!property!on!the!intestate!death!

of!the!other!partner.)!!!

Each! of! these! three! options! incorporated! its! own! uniform! definition! for! de! facto!

relationships!(although!the!definitions!varied),!with!the!range!of!purposes!varying!

between! the! options.! As! the! NSWLRC! did! not! like! the! inflexibility! of! a! uniform!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

21!! Ibid![5.58][[5.60].!
22!! Ibid![5.61][[5.62].!
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definition,! it!came!up!with!and!settled!on!its!own!fourth!option.23!!This!option!did!

not!incorporate!a!uniform!definition!but!instead!involved!examining!specific!areas!

of! law! to! determine! the! existence! of! injustices! or! significant! anomalies,! and! once!

identified,!determining!what!action!should!be!taken!to!remedy!the!injustice!in!those!

specific!areas!only.!!!

The! NSWLRC’s! report! became! the! basis! for! a! new! legislative! property! division!

regime! in! NSW! for! heterosexual! de! facto! couples! known! as! the! De) Facto)

Relationships) Act) 1984! (NSW).! ! Under! this! scheme,! a! de! facto! relationship! was!

defined!as!a!!‘relationship!between!de!facto!partners,!being!the!relationship!of!living!

or!having!lived!together!as!husband!and!wife!on!a!bona!fide!domestic!basis!although!

not! married! to! each! other’ 24 !and! provided! for! property! adjustment! on! the!

breakdown!of!a!relationship,!with!no!general!right!for!spousal!maintenance!for!a!de!

facto!partner.25!!In!determining!any!order!for!property!adjustment!the!courts!were!

directed!to!consider!only!financial!and!non[financial!contributions!to!property!and!

the!welfare!of! the!family!(defined!as!the!de!facto!partners!and!any!children!of! the!

partners!or!children!accepted!into!the!household).26!

Interestingly,!given!the!NSWLRC’s!concern!regarding!the!problems!associated!with!

a!uniform!definition,!the!new!definitions!of!de!facto!relationships!contained!in!the!

De)Facto)Relationships)Act)1984!(NSW)!for!the!purposes!of!property!distribution!on!

relationship! breakdown,! and! in! the! Wills,) Probate) and) Administration) Act! 1898!

(NSW)!(as!it!was!then!known)!for!the!purposes!of!intestacy,!both!referred!to!living!

together,!as!husband!and!wife,!and!on!a!bona!fide!domestic!basis.!This!was,!for!all!

intents!and!purposes,!the!same!as!the!existing!definition!in!the!Family)Provision)Act)

1982)(NSW)27!(which!had!only!come!into!operation!two!years!before),!and!none!of!

the! definitions! contained! a! minimum! term! of! cohabitation.! ! The! length! of! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

23!! Ibid![5.63][[5.66].!
24!!De)Facto)Relationships)Act)1984!(NSW)!s!3.!
25!! Ibid!ss!20!and!26.!A!de!facto!spouse!could!apply!for!maintenance!if!they!were!unable!to!
support!themselves!due!to!either!the!care!and!control!of!a!child!to!the!relationship!or!
their!earning!capacity!had!been!adversely!affected!by!the!circumstances!of!the!
relationship!(s!27).!

26!! Ibid!s!20(1).!
27!!Family)Provision)Act)1982)(NSW)!s!6(a)!(ii)[(iii),!which!provided!that!the!applicant!must!
have!been!living!with!the!deceased!person!at!the!time!of!that!person’s!death,!‘as!his!wife’!
or!‘as!her!husband’!on!a!bona)fide)domestic!basis.!
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relationship!was!included!as!a!prerequisite!for!the!making!of!a!property!adjustment!

order!under!the!De)Facto)Relationships)Act)1984!(NSW),28!and!only!became!relevant!

for!the!purpose!of!intestacy!when!the!intestate!left!a!husband!or!wife!and!a!de!facto!

partner,!or!issue!and!a!de!facto!partner.29!So,!in!effect,!in!this!area!of!reform!at!least,!

option!three!appears!to!have!been!the!successful!model!for!reform.!!

I! pause! here! to! note! that,! even! at! this! early! stage! of! development! in! de! facto!

legislation! in! Australia,! many! of! the! concepts! that! influence! family! law! and! its!

discussion! today,! including!dependence!and! interdependence,! equality,! autonomy,!

and! marriage,! were! infused! into! these! debates,! and! the! tensions! between! these!

concepts! were! implicit! in! the! discussion! in! the! reports! and! the! legal! policy! that!

followed.! ! Indeed,! it! is! the! tension! between! these! concepts! (and! others! such! as!

commitment! and! vulnerability)! that! has! shaped! family! law! in! Australia! and!

overseas,!often!with!surprisingly!different!results!(as!will!also!be!seen!below).!!!

Over!the!next! few!years,!de! facto!relationships!became!recognised!for!many!other!

purposes,!extending!far!beyond!the!division!of!property!on!relationship!breakdown!

and!family!provision!purposes!that!were!provided!for!under!these!early!legislative!

regimes.! So! too,! legislation! governing! property! distribution! on! the! breakdown! of!

heterosexual!de!facto!relationships!was!developed!in!all!other!Australian!States!and!

Territories.!!Interestingly,!when!the!ACT!introduced!its!property!division!regime!in!

1994,!both!heterosexual!and!same[sex!couples!were!included!at!the!outset.!30!

In! June! 1999! a! newly! re[elected! NSW! Labor! government! passed! the! Property)

(Relationships)) Legislation) Amendment) Act) 1999! (NSW)! (‘Amendment) Act’),! which!

changed! the! name! of! the!De) Facto) Relationships) Act) 1984! (NSW)! to! the! Property)

(Relationship)) Act) 1984) (NSW),! extended! its! scope! to! include! same[sex!

relationships,!and!also!introduced!a!new!category!of!non[couple!relationship!called!

a! ‘close! personal! relationship’.! ! The! Amendment) Act! created! the! umbrella! term!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

28!!De)Facto)Relationships)Act)1984!(NSW)!s!17(1),!in!terms!of!which!the!parties!to!the!
application!must!have!lived!together!in!a!de!facto!relationship!for!not!less!than!two!
years.!!!

29!!Wills,)Probate)and)Administration)Act!1898!(NSW)!ss!61B(3A)(a),!61B(3B)(a),!in!which!
case!the!de!facto!relationship!had!to!have!been!in!existence!for!not!less!than!two!years.!

30!!!See!discussion!above!(1.2.1.2)!on!this!piece!of!legislation.!
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‘domestic! relationship’,!which!was! defined! to! encapsulate! two! separately! defined!

types! of! relationships!—! the! redefined! de! facto! relationship! which! is! defined! in!

terms!of! two!people!who!are!not!married!and!who! live! together! as! a! couple! (see!

Chapter!5.2.2.1! and!5.3.2.3),! and! the!new!category!of! ‘close!personal! relationship’!

which!is!defined!in!terms!of!two!people!living!together!and!where!one!provides!the!

other!with! domestic! support! and!personal! care! (see! Chapter! 6.2).! In! determining!

whether!or!not!a!de! facto! relationship!exists,! the! legislation!also!provides! that!all!

the! circumstances! of! the! relationship! are! to! be! taken! into! account! and! includes! a!

non[exhaustive!checklist!of!matters!for!the!court!to!consider!(see!Chapter!5.4).!

The!Amendment)Act! changed! not! only! the!De)Facto)Relationships)Act)1984! (NSW)!

but! also! the! Family) Provision) Act) 1982! (NSW)! and! the! Wills,) Probate) and)

Administration) Act! 1898! (NSW),! resulting! in! both! these! latter! two! pieces! of!

legislation! referring! to! the! definition! of! ‘domestic! relationship’! and! ‘de! facto!

relationship’!contained!in!the!Property)Relationships)Act)1984)(NSW).31!!!!

Between! 1999! and! 2006! there! was! further! substantial! law! reform! at! State! and!

Territory! level! to! include! same[sex! relationships! within! the! de! facto! regime.! ! As!

noted! above,! in! 2003!Tasmania! introduced! the!Relationships)Act,!which! defined! a!

‘significant!relationship’!in!non[gendered!terms!as!a!relationship!as!a!couple.!In!this!

piece! of! legislation! Tasmania! also! introduced! a! ‘caring! relationship’,! which! was!

defined!almost!identically!to!NSW’s!close!personal!relationship,!allowing!parties!to!

that!relationship!to!apply! to! the!court! for!a!determination!of!property!adjustment!

on!relationship!break!down.!!

Whilst!there!was!at!this!time!significant!reform!throughout!Australia,!the!definition!

of!a!de! facto! relationship!and! the! rights!and!obligations! that! flowed!as!a! result!of!

that!status!varied!between!States!and!Territories.!!Some!schemes!were!based!on!the!

NSW! model! (for! example,! in! Queensland,! where! the! statutory! definition! is! very!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

31!! See!Property)(Relationships))Legislation)Amendment)Act)1999!(NSW)!Schedule!2.!!Note!
that!the!Family)Provision)Act)1982)(NSW)!has!been!repealed!and!the!regime!concerning!
intestacy!amended,!as!a!result!of!which!family!provision!applications!and!issues!
concerning!intestacy!are!now!governed!by!the!Succession)Act)2006!(NSW)!Chapters!3!&!
4.!



Chapter)One:)Background)and)Literature)Review!

20!

similar! to! the!NSW!definition32),!while! others! recognised! relationships! defined! in!

quite! different! terms! (for! example,! the! ACT’s! domestic! relationship! (see! 1.2.1.2!

above)).!!!

In! response,! and! with! the! stated! objective! of! providing! greater! protection! for!

separating! de! facto! couples! and! simplifying! the! laws! governing! them,! the!

Commonwealth! enacted! the! Family) Law) Amendment) (De) Facto) Financial) Matters)

and) Other) Measures)) Act) 2008.! ! Due! to! constitutional! limitations! on! the!

Commonwealth’s!legislative!power,!the!Commonwealth!did!not!have!power!to!make!

laws!with!respect! to! financial!matters!on!the!breakdown!of!de! facto!relationships.!!

However!under!s!51(xxxvii)!of!the!Australian)Constitution,!the!State!Parliaments!are!

able!to!refer!their!power!on!‘matters’!to!the!Commonwealth!government.! ! ! !All!the!

States,!with!the!exception!of!Western!Australia,!which!has!its!own!specialist!family!

court,!have!referred!their!power!with!respect!to!financial!matters!on!the!breakdown!

of!de!facto!relationships.33!!!

So!although!will!and!estate!matters!still!fall!within!State!and!Territory!jurisdiction,!

this!reform!means!that,!for!the!participating!States,!all!de!facto!family!law!concerns!

on!relationship!breakdown!now!fall!within!the!federal!family!law!regime.34!The!new!

provisions! of! Part!VIIIAB!of! the!Family)Law)Act)1975! (Cth)! (‘FLA’),! introduced!by!

this! amending! Act,! and! governing! both! heterosexual! and! same[sex! de! facto!

relationships,!mirror!the!property!adjustment!and!spousal!maintenance!provisions!

under!Part!VIII!of!the!FLA!for!marital!relationships.!!This!reform!thus!extends!all!the!

rights! and! duties! conferred! on!marriage! under! the! FLA! to! de! facto! relationships,!

mutatis) mutandis.! This! includes! the! option! to! ‘opt! out’! of! this! regime! through!

financial!agreement.35!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

32!!Acts)Interpretation)Act)1954!(Qld)!s!32DA.!
33!!!See,!eg,!Commonwealth)Powers)(De)Facto)Relationships))Act)2003!(NSW).!
34!! Children!and!parenting!matters!have!fallen!under!the!federal!jurisdiction!for!some!time.!
Note!that!it!is!possible!for!the!State!and!Territory!legislation!to!still!apply!in!
circumstances!in!which!particular!requirements!under!the!FLA!are!not!met.!Some!of!the!
legislative!regimes!specifically!note!this!possibility:!see,!eg,!Property)Law)Act)1974!(Qld)!
s!255A.!Any!consideration!of!this!possibility!with!respect!to!de!facto!relationships!and!
family!property!law!is!outside!the!scope!of!this!thesis.!

35!! FLA!Part!VIIIA!deals!with!financial!agreements!by!parties!to!a!marriage.!Part!VIIIAB,!
Division!4!deals!with!financial!agreements!for!de!facto!couples.!
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1.2.1.4)Concluding)Comments)–)Australian)Family)Property)and)Family)Provision)Law)

Of!note,!with! respect! to! all! this! law!reform,! is!Australia’s!quite!distinctive!path! in!

granting! legal! rights! and! responsibilities! to! same[sex! relationships.! Indeed,!

Australia’s!approach!to!non[marital!relationship!recognition!has!been!critical!in!the!

recognition!of!relational!rights!and!obligations!for!same[sex!couples.36!Australia!has!

resisted! the! approach! adopted! by! the! United! Kingdom! and! Canada,! which! have!

opened!up!marriage!to!include!couples!of!the!same[sex.!!Rather,!Australia!has!opted!

to! recognise! these! relationships! through! the! various! de! facto! and! domestic!

relationship!regimes,!both!at!the!Commonwealth!and!the!State/Territory!level.!!!!It!

is,!however,!also!important!to!recognise!that!the!decision!to!give!legal!recognition!to!

same[sex! couples! in! this! way! has! played! a! crucial! role! in! firmly! embedding! this!

approach! into! Australian! family! law,! and! that! this! affects! both! same[sex! and!

heterosexual!non[marital!relationships.!

Of! particular! interest! is! the! impact! of! Australia’s! distinctive! path! on! individual!

liberty.! ! Liberal! democracies! place! particular! emphasis! on! the! freedom! of! an!

individual! to! live! their! lives! as! they! choose.! ! This! includes! the! freedom! to! choose!

whether!and!with!whom!to!form!personal!relationships!and!the!freedom!to!define!

your!own!arrangements!within!those!relationships.!Australian!family! law!intrudes!

on! this! freedom.! The! introduction! of! Commonwealth,! State! and! Territory! laws!

discussed!above! impacts!on!the!private!ordering!of! individuals’! lives,!constraining!

their!liberty!to!live!their!lives!as!they!choose!if!they!are!found!to!be!in!a!statutorily!

defined! relationship!with! another! person! and! that! relationship! breaks! down!or! a!

party!to!the!relationship!dies.!

These! legislative! regimes! do,! however,! incorporate! some! level! of! respect! for!

individual! liberty.! In!Australian!succession!law!(of!which!family!provision!is!part),!

the!common!law!allows!the!testator!the!liberty!to!govern!the!private!sphere!of!his!

or! her! property! on! death! through! a! will.! Australian! family! property! law! allows!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

36!! Jenni!Millbank,!'The!Role!of!“Functional!Family”!in!Same[Sex!Family!Recognition!Trends'!
(2008)!20(2)!Child)and)Family)Law)Quarterly!1;!Jenni!Millbank,!'Submission!to!the!
Senate!Standing!Committee!on!Legal!and!Constitutional!Affairs,!Family!Law!Amendment!
(De!Facto!Financial!Matters!and!Other!Measures)!Bill!2008'!(2008);!Reg!Graycar!and!
Jenni!Millbank,!'From!Functional!Family!to!Spinster!Sisters:!Australia's!Distinctive!Path!
to!Relationship!Recognition'!(2007)!24!Washington)University)Journal)of)Law)&)Policy!44.!
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people! who! are! in! a! relationship! governed! by! the! regimes! to! ‘opt! out’! of! those!

regimes! through! financial! contract.! The! extent! to! which! these! mechanisms! are!

effective!in!providing!respect!for!and!protection!of!individual!liberty!is!addressed!in!

Chapter!4!(family!provision!law)!and!Chapter!7!(financial!contracts).!

1.2.3))De)Facto)Relationship)Regulation)in)Canada)

Canada,!like!Australia,!is!a!federation!and!thus!provides!an!interesting!comparator!

in!this!area,!with!a!division!of!powers!between!the!Canadian!federal!and!provincial!

governments! based! on! the! Canadian! Constitution.! ! ! Canada! is! also! an! interesting!

comparator! as! it! has,! unlike! Australia,! a! constitutional! charter! of! rights.37!The!

Canadian)Charter)of)Rights)and)Freedoms!has!had!a!significant!impact!on!family!law!

in! Canada,! the! most! notable! being! the! courts’! finding! that! the! common! law!

definition! of!marriage! as! between!one!man! and! one!woman! violated! the! equality!

provisions! of! the! Charter,! which! facilitated! the! implementation! of! same[sex!

marriage!legislation.38!!Of!interest!for!the!purposes!of!this!thesis!are!the!cases!that!

have! tested! provincial! legislation! governing! de! facto! relationships! against! the!

Charter! with! some! surprising! results.! In! particular,! in! Nova) Scotia) (Attorney)

General)) v) Walsh,39!the! Supreme! Court! of! Canada! found! that! the! exclusion! of!

unmarried! cohabitating! couples! from! the!Matrimonial)Property)Act,! RSNS! 1989,! c!

275!was!not!a!breach!of!the!equality!guarantee!of!the!Charter.!The!Court!found!that!

not! only! is! the! Matrimonial) Property) Act! not! discriminatory! to! unmarried!

cohabitants,!its!exclusion!of!that!class!of!people!‘respects!the!fundamental!personal!

autonomy!and!dignity!of!the!individual’!with!‘[a]ll!cohabitants!…!deemed!to!have!the!

liberty!to!make!fundamental!choices!in!their!lives.’40!

All! of! the! provinces! in! Canada! except! Quebec41!have! legislated! to! extend! spousal!

support! obligations! to! unmarried! couples.! ! However,!most! provincial! legislatures!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

37!!Canada)Act)1982!(UK)!c!11!sch!B!pt!I!(‘Canadian)Charter)of)Rights)and)Freedoms’).!
38!! See!Halpern)v)Canada)(2003)!65!OR!(3d)!161;!Hendricks)v)Quebec![2002]!RJQ!2506;!
Barbeau)v)British)Columbia![2003]!BCCA!251.!

39!! [2002]!SCC!83.!
40!! Ibid![62].!
41!!!In!Quebec)(Attorney)General))v)A![2013]!SCC!5!(also!known!as!Lola)v)Eric),!the!Supreme!
Court!of!Canada!ruled!5[4!that!Québec!can!continue!to!exclude!de!facto!couples!from!
receiving!spousal!support.!
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have!not!extended!family!property!adjustment! legislation.42!!For!example,!Ontario,!

the!Province!with!the!largest!population,!has!a!statutory!scheme!for!marital!couples!

providing!for!deferred!equal!sharing!of!property!gains!during!the!relationship!and!

special!rules!relating!to!possession!of!the!matrimonial!home.!!However,!the!system!

of! separate! property! continues! to! apply! in! this! Province! for! cohabiting!

relationships,! where! property! distribution! at! the! end! of! the! relationship! is!

determined!by!ordinary!property!rules!combined!with!equitable!remedies!such!as!

unjust!enrichment.43!

One! of! the! few! provinces! to! extend! property! adjustment! schemes! to! unmarried!

couples! is! Saskatchewan.! ! Rather! than! creating! a! separate! statute,! as! exists! in!

Scotland!(see!below),!or!a!separate!part!within!their!family!law!statute,!as!found!in!

Australia,! this! Province! simply! extended! the! definition! of! a! spouse! to! include! a!

person! who! ‘is! cohabiting! or! has! cohabited! with! the! other! person! as! spouses!

continuously!for!a!period!of!not!less!than!two!years’.44!!This!means!that!the!parts!of!

the!Family)Property)Act,!SS)1997,!c!F[6.3!that!deal!with!the!possession!of!the!family!

home! and! the! distribution! of! family! property! on! separation! all! apply! to!

Saskatchewan’s! statutorily!defined!de! facto! relationships.!Generally! speaking,! this!

means! that! a! de! facto! spouse! is! now! entitled! to! 50! per! cent! of! family! property!

(property!acquired!during! the! relationship)!on! relationship!breakdown.45!In!2013!

British!Columbia!enacted!similar!legislation.46!

Like! family! property! law,! family! provision! law! varies! between! provinces.! For!

example,! in! British! Columbia! the!Wills,) Estate)and)Succession)Act,! SBC! 2009,! c! 13!

includes!a!de!facto!spouse!in!the!definition!of!spouse!and!allows!a!claim!to!be!made!

against! the! deceased’s! estate! in! certain! circumstances.47!! In! Ontario! under! the!

Succession)Law)Reform)Act,! RSO! 1990,! c! S.26! a! deceased’s! spouse! (including! a! de!

facto!spouse)!must!qualify!as!a!dependant!to!be!entitled!to!make!an!application!for!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

42!! Note!that!some!Provinces!allow!registered!relationships!access!to!matrimonial!property!
law,!for!example,!Nova!Scotia:!Vital)Statistics)Act,!RSNS!1989,!c!494,!Part!II!s!54(2)(g).!

43! !See,!eg,!Peter)v)Beblow![1993]!1!SCR!980.!
44!!Family)Property)Act,!SS)1997,!c!F[6.3,!Part!I!s!2(1)!(definition!of!‘spouse’).!
45!! Ibid!Part!IV!ss!21[22.!
46!!Family)Law)Act,!SBC!2011,!c!25,!Part!1!s!3!(definition!of!‘spouse’),!Part!5!s!81.!
47!!Wills,)Estate)and)Succession)Act,!SBC!2009,!c!13,!Part!2!s!2,!Part!4!s!60.!
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support! from! the! deceased’s! estate.48!Other! Provinces! may! recognise! a! claim! for!

unjust! enrichment! against! a! de! facto! spouse’s! estate! depending! on! the!

circumstances.49!

1.2.4))De)Facto)Relationship)Regulation)in)the)United)Kingdom)

The!introduction!of!the!Marriage)Act)1949)(UK)!lays!the!basis!for!the!modern!law!of!

marriage! in! the!United!Kingdom.50!At! the!present! time,! for!parties! to!a! cohabiting!

relationship,!there!is!no!equivalent!to!divorce!law!for!either!property!adjustment!or!

spousal!maintenance!on!the!breakdown!of!these!relationships.!!Strict!property!law!

normally!applies.!!!

The!harsh!reality!of!the!legal!position!of!a!partner!to!a!cohabiting!relationship!was!

clearly! illustrated! in! the! case!of!Burns)v)Burns.51!! !Here! a! couple! cohabited! for!19!

years!and!raised!children!together!but!never!married.!!!The!woman’s!name!did!not!

appear!on!the!title!to!the!property.!!When!the!couple!separated!she!ended!up!with!

no!beneficial!interest!in!the!property.!Although!the!woman!took!her!partner’s!name,!

raised!the!children,!and!paid!some!of!the!household!bills,!she!could!not!establish!a!

common!intention!sufficient!to!establish!the!existence!of!a!constructive!trust!which!

would! have! given! her! a! share! of! the! property.! ! By! contrast,! for!married! couples,!

including! married! same[sex! couples,! the! courts! have! far! reaching! discretionary!

powers!under!the!Matrimonial)Causes)Act)1973!(UK)!to!make!orders!with!regard!to!

assets!acquired!during!the!course!of!the!marriage.!!!

The!decision!in!Burns!has!been!partly!counterbalanced!by!decisions!such!as!Midland)

Bank) v) Cooke, 52 !where! a! cohabiting! partner! who! made! substantial! financial!

contributions! to! the!upkeep!of! the!property! in!which! the! couple! lived,! and! to! the!

household,!but!who!made!no!direct!contribution!to!the!purchase!of!the!house,!was!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

48!! Succession)Law)Reform)Act,!RSO!1990,!c!S.26,!Part!V!ss!57[58.!
49!! See,!eg,!Re)Martyniuk)Estate!(1999)!181!Sask!R!257.!
50!! Since!the!introduction!of!the!Marriage)(Same)Sex)Couples))Act)2013!(UK)!couples!of!the!
same!sex!are!able!to!marry!in!England!and!Wales.!In!Scotland,!the!Marriage)and)Civil)
Partnership)(Scotland))Act)2014!(Scot)!was!passed!and!will!allow!same!sex!parties!to!
marry!from!mid!December!2014.!Northern!Ireland!does!not!currently!allow!couples!of!
the!same[sex!to!marry.!

51!! [1984]!Ch!317.!
52!! [1995]!4!All!ER!562.! !
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found! by! way! of! constructive! trust! to! have! a! beneficial! interest! in! the! property.!

Another!example!is!Oxley)v)Hiscock,53!in!which!Chadwick!LJ!said!that!each!party! ‘is!

entitled! to! that! share! which! the! court! considers! fair! having! regard! to! the! whole!

course!of!dealing!between!them!in!relation!to!the!property.’54!!

However,! in! the! absence!of! any! specific! statutory! intervention,! the!English! courts!

have!proved!reluctant!to!increase!the!ambit!of!what!constitutes!common!intention!

under!a!constructive! trust!which!would!have! the!effect!of! increasing! the!property!

rights!of!cohabiting!partners.!!It!is!thought!that,!as!the!broad!discretionary!powers!

under! the! Matrimonial) Causes) Act) (UK)! are! not! applicable! to! cohabiting!

relationships,!the!courts!are!cautious!about!adopting!any!‘broader[base!jurisdiction!

to!reallocate!property!rights!of!de!facto!partners’.55!!

The!position!of! cohabiting! relationships!has! also!not!been!assisted!by! the!Human)

Rights)Act)1998! (UK)! or! the!European)Convention)on)Human)Rights.56!In! 2013! the!

Court! of! Appeal! in! Northern! Ireland! was! asked! to! determine! whether! the!

requirement! under! certain! superannuation! regulations! for! a! person! to! nominate!

their!cohabiting!partner!as!a!person!to!receive!benefits!on!the!death!of!an!employee!

constituted!discrimination!of!people!in!cohabiting!relationships!as!opposed!to!those!

who! had! entered! into! marriage! or! a! civil! partnership! and! who! had! no! such!

requirement.!The!Court!held!by!a!majority!of!2[1!that!it!did!not.57!

In!2006!the!Law!Commission!of!England!and!Wales!produced!a!report!on!de!facto!

relationships! entitled! Cohabitants:) The) Financial) Consequences) of) Relationship)
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

53!! [2004]!3!All!ER!703.!
54!! Ibid!737![69].!This!reasoning!was!directly!applied!in!Cox)v)Jones![2004]!EWHC!1486!
(Ch).!

55!! Sarah!Greer!and!Mark!Pawlowski,!'Constructive!Trusts!and!the!Homemaker'!(2010)!22!
The)Denning)Law)Journal!35,!41.!

56!!Convention)for)the)Protection)of)Human)Rights)and)Fundamental)Freedoms,!opened!for!
signature!4!November!1950,!213!UNTS!221!!(entered!into!force!3!September!1953),!as!
amended!by!Protocols!Nos!11!and!14.!The!European!Court!of!Human!Rights!has,!
however,!long!recognized!de!facto!family!ties!in!its!case!law!and!has!extended!the!
meaning!of!‘family!life’!under!the!European)Convention)on)Human)Rights!(to!which!the!
Human)Rights)Act!1998!(UK)!gives!effect!within!national!law)!beyond!marriage!to!
certain!long[term!committed!relationships!(Marckx)v)Belgium!(1979)!31!Eur!Court!HR!
(ser!A);!Keegan)v)Ireland!(1994)!290!Eur!Court!HR!(ser!A)!and!Lebbink)v)The)Netherlands!
[2004]!IV!Eur!Court!HR!181).!

57!!Brewster)v)Northern)Ireland)Local)Government)Officers’)Superannuation)Committee!
[2013]!NICA!54.!
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Breakdown,58!which!recommended!the!introduction!of!a!statutory!scheme!separate!

from!the!Matrimonial)Causes)Act,!making!provision!for!financial!relief!following!the!

breakdown! of! certain! de! facto! relationships.! ! However,! the! British! government’s!

formal!response!was!to!take!no!action,! in!order!to!take!account!of! the!outcome!of!

research! findings! on! the! operation! of! the! Scottish! de! facto! relationship! regime!

introduced! in! 2006.59!! Despite! the! findings! of! this! research! being! published! in!

October!2010,60!to!date!reform!has!not!taken!place,!nor!is!any!reform!proposed.!

However,! parties! to! de! facto! relationships! do! have! some! rights! under! succession!

law! in! the! United! Kingdom.! ! Although! it! is! only! a! marital! spouse! who! will!

automatically! inherit! some! or! all! of! their! deceased! spouse’s! estate,! where! the!

husband!or!wife!dies!intestate,61!a!marital!spouse!and!a!person!who!has!been!living!

with!the!deceased!for!a!period!of!at! least!two!years! ‘as!the!husband!or!wife!of!the!

deceased’!has!the!right!to!make!a!claim!for!financial!provision!against!the!deceased!

partner’s!estate!where!no!or! inadequate!provision!has!been!made! for! them!in! the!

will.62!! ! However,! the! amount! a! de! facto! spouse! can! claim! is! limited! to! ‘such!

provision! as! it! would! be! reasonable! in! all! the! circumstances! of! the! case! for! the!

applicant!to!receive!for!his!maintenance’.!!The!provision!for!a!husband!or!wife!of!the!

deceased!is!not!so!limited.63!

The!approach!taken!by!Scotland!under!the!Family)Law)(Scotland))Act!2006!(Scot)!is!

to!give!some!recognition! to!de! facto!relationships,!providing! financial! remedies!at!

the!end!of!a!de! facto!relationship,!although!the!regime!falls!short!of!providing!the!

same!rights!as!enjoyed!by!marital!spouses!and!civil!partners.! !As!in!the!rest!of!the!

United! Kingdom,! prior! to! this! Act! the! financial! remedies! available! to! a! de! facto!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

58!! The!Law!Commission!of!England!and!Wales,!Cohabitation:)The)Financial)Consequences)of)
Relationship)Breakdown,!Report!No!307!(2007).!!

59!! United!Kingdom,!Parliamentary)Debates,!House!of!Commons,!6!March!2008,!vol!472,!col!
121WS.!

60!! Fran!Wasoff,!Jo!Miles!and!Enid!Mordaunt,!'Legal!Practitioners'!Perspectives!on!the!
Cohabitation!Provisions!of!the!Family!Law!(Scotland)!Act!2006'!(October!2010)!
<http://www.crfr.ac.uk/cohabitation/>.!

61!!Administration)of)Estates)Act)1925!(UK)!s!46.!
62!! Inheritance)(Provision)for)Family)and)Dependants))Act)1975!(UK)!ss!1(1)(a),!1(1)(ba),!
1(1)A.!

63!! Ibid!s!1(2)(a)–(b).!
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relationship! following! separation! or! death! were! very! limited,! consisting! of! the!

rights!available!under!general!property!law.!!!

Under!the!2006!Act!a!‘cohabitant’!(being!the!term!used!for!a!de!facto!relationship)!is!

defined!as!either!member!of!a!couple!consisting!of:!a!man!and!a!woman!who!live!or!

lived!together!as!if!they!were!husband!and!wife;!or!two!people!of!the!same!sex!who!

live!or! lived!together!as! if! they!were!civil!partners.64!! In!determining!whether!two!

people! are! cohabitants,! the! court!must! consider! the! nature! and! duration! of! their!

relationship! and! any! financial! arrangements! between! them! during! that! period.65!

Interestingly,! and! somewhat! unusually,! no! minimum! period! of! cohabitation! is!

stipulated! either! in! the! definition! or! elsewhere! in! the! Act,! although! the! court! is!

directed,! in! determining! whether! a! person! is! a! cohabitant! of! another! person,! to!

consider!the! length!of! the!cohabitation!(amongst!other!things).! !And!although!this!

Act!governs!both!property!and!will!and!estate!matters,!the!discretion!of!the!courts!

to!make! property! adjustment! is! far!more! limited! than! that! available! to! the! court!

when!dealing!with!marital!spouses!or!civil!partners.66!!

1.3.!LITERATURE!REVIEW!!

Much! of! the! literature! in! this! field! concerning! the! legal! recognition! of! cohabiting!

relationships! relates! to!what! is!generally! referred! to!as! the! ‘function!versus! form’!

debate.!!At!one!end!of!the!spectrum!is!a!‘functional’!approach!to!family!law,!where!

both!the!function!the!family!performs!in!society!(as!a!regulated!social!unit)!and!the!

way! the! family! functions! internally! (drawing! on! circumstances! often! itemised! in!

relevant! statutes)! informs! its! regulation.! ! The! fundamental! assumption! is! that,! as!

these! couples! ‘function’! as! a!married! couple,! they! should!be! treated! as! a!married!

couple.!

At!the!other!end!of! the!spectrum!is!what!can!be!referred!to!as!a! formal!approach,!

where!it!is!the!legal!form!of!the!relationship!(that!is,!whether!or!not!a!marriage!has!

been!entered! into)! that!determines!whether!or!not!any!rights!and!responsibilities!

attach! to! it.!Although!any!particular! jurisdiction! favouring! this! approach!may! still!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

64!!Family)Law)(Scotland))Act)2006!(Scot)!s!25(1).!
65!! Ibid!s!25(2).!
66!!Wasoff,!Miles!and!Mordaunt,!above!n!60.!
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provide! some! recognition! to! de! facto! families,! the! rights! and! duties! that! are!

attached!to!de!facto!status!are!significantly!less!than!those!of!marriage.!

On! the!spectrum!from!form!to! function,!Australia! is! firmly!planted!at! the! function!

end,!with!a! complete!absorption!of!de! facto! relationships! into! the!marital! regime.!!

Other!jurisdictions,!such!as!the!United!States!and!England!and!Wales,!still!maintain!

a! clear!distinction!between!marriage!and!de! facto! relationships,! affording! little!or!

no! recognition! to! the! latter,! while! still! other! jurisdictions,! such! as! Canada! and!

Scotland,!fall!somewhere!in!between.!!!

Although! there! is! significant! Australian! scholarly! literature! examining! the!

Australian!functional!approach!to!relationship!recognition!with!respect!to!its!use!in!

facilitating!the!extension!of!rights!and!obligations!to!same[sex!couples67!(who!were!

until! recently! completely! outside! the! family! law! regime),! literature! critically!

evaluating!Australia’s!approach!with!respect!to!non[marital!couples!more!generally!

is! far!more!limited.!This! is!particularly!so!with!respect!to!the!rationale!behind!the!

complete! absorption!of! ‘functionally!defined’!non[marital! couples! into! the!marital!

regime,! and!with! respect! to! the!mechanism!used! to! achieve! that! end.!Beyond! the!

literature! with! respect! to! same[sex! couples,! much! of! the! work! in! this! field!

supporting! the! functional! approach! concludes,! in! a! very! general! way,! that! this!

movement! in! Australian! law! is! a! positive! step,! mainly! due! to! the! increased!

protection!this!approach!offers!vulnerable!or!weaker!parties!in!a!property!dispute.!

Indeed,!studies!undertaken!overseas!describe!the!Australian!model!as!a!successful!

example!of!this!approach!to!regulation,!with!relatively!little!analysis!of!this!claim.68!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

67!! See!in!particular!the!work!of!Jenni!Millbank:!Jenni!Millbank,!'De!Facto!Relationships,!
Same[Sex!and!Surrogate!Parents:!Exploring!the!Scope!and!Effect!of!the!2008!Federal!
Relationship!Reforms'!(2009)!23!Australian)Journal)of)Family)Law!160;!Millbank,!‘The!
Role!of!“Functional!Family”!in!Same[Sex!Family!Recognition!Trends’,!above!n!36;!
Millbank,!‘Submission!to!the!Senate!Standing!Committee!on!Legal!and!Constitutional!
Affairs’,!above!n!36;!Jenni!Millbank,!'Recognition!of!Lesbian!and!Gay!Families!in!
Australian!Law!—!Part!One:!Couples'!(2006)!34!Federal)Law)Review!1;!Jenni!Millbank,!
'The!Changing!Meaning!of!"De!Facto"!Relationships'!(2006)!12!Current)Family)Law)82;!
Jenni!Millbank,!'Cutting!a!Different!Cake:!Trends!and!Developments!in!Same[Sex!Couple!
Property!Disputes'!(2005)!43(10)!Law)Society)Journal!56;!Graycar!and!Millbank,!above!n!
36.!

68!! See,!eg,!Anne!Barlow!et!al,!Cohabitation,)Marriage)and)the)Law!(Hart!Publishing,!2005)!
115.!
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Moreover,! there! is! a! dearth! of! literature! analysing! the! inclusion! on! non[couple!

relationships!into!the!family!property!and!family!provision!legislative!regimes.69!!

Although!this!thesis!is!an!evaluation!of!the!Australian!regime,!and!therefore!firmly!

placed!at!the!functional!end!of!the!spectrum,!in!order!to!understand!this!context!it!is!

important!to!be!aware!of!the!concepts,!principles!and!values!that!are!at!play!in!the!

‘function! versus! form’! debate.! ! Accordingly,! the! following! review! canvasses! the!

existing! literature! that! supports! a! formal! approach! to! family! law! as! well! as!

literature!proffering!a!functional!approach.!!!!

1.3.1)The)Formal)Approach)to)Relationship)Recognition)

As! noted! above,! the! line! of! reasoning! supporting! form! over! function! centres! on!

treating!marriage!differently!from!other!types!of!relationships.! !Proponents!of!this!

position! generally! claim! support! from! one! of! two! distinct! arguments.! On! the! one!

hand! it! is! argued! that! the! state! should! privilege! marriage! over! other! types! of!

relationships!because!of!the!benefits!that!marriage!as!an!institution!offers!to!society!

and! to! the! individuals! in! a!marriage.! ! On! the! other,! it! is! argued! that! a! functional!

approach! has! scant! regard! for! individuals’! autonomy! or! freedom! of! choice! in!

defining!their!own!relationship.!

Arguments!in!favour!of!the!legal!protection,!promotion!and!privileging!of!marriage!

are! widespread,! particularly! in! the! United! States,! where! there! still! exists! a! clear!

distinction!between!formal!marriage!and!informal!cohabiting!relationships!in!many!

and!varied!areas!of!the!law.!!Linda!Waite!and!Maggie!Gallagher,70!for!example,!claim!

that!marriage!should!be!privileged!over!other!forms!of!relationship!on!the!basis!of!

the! unique! benefits! that! marriage! brings! to! individuals! and! society! in! general.!!

Marriage,!they!claim,! is!more!than!just!a!private!matter.! ! It! is!a!public!act!taken!in!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

69!! See!article!written!by!the!author!as!a!result!of!the!research!undertaken!as!part!of!this!
thesis:!Amanda!Head,!‘The!Legal!Recognition!of!Close!Personal!Relationships!in!New!
South!Wales!–!A!Case!for!Reform’!(2011)!13(1)!Flinders)Law)Journal!53.!

70!! See,!eg,!Maggie!Gallagher,!'What!is!Marriage!For?!The!Public!Purposes!of!Marriage!Law'!
(2001[2002)!62!Louisiana)Law)Review!773;!Maggie!Gallagher,!The)Abolition)of)Marriage:)
How)We)Destroy)Lasting)Love!(Regnery!Publishing,!1996);!Maggie!Gallagher!and!Linda!
Waite,!The)Case)for)Marriage:)Why)People)are)Happier,)Healthier,)and)Better)off)
Financially!(Broadway!Books,!2000);!Linda!Waite!(ed),!The)Ties)that)Bind:)Perspectives)
on)Marriage)and)Cohabitation!(Aldine!de!Gruyter,!2000).!!!
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full!public!view,!enforceable!by! law!and!backed!by!public!opinion,!and!involving!a!

vow! of! permanence! and! commitment.! They! argue! that! marriage,! because! of! its!

nature,!is!capable!of!delivering!certain!‘goods’!that!not!only!benefit!the!individuals!

involved!but!also!have!far!reaching!benefits!for!society.!!They!claim,!amongst!other!

things,! that!marriage!is!good!for!men,!as!the!role!of!husband!reinforces!masculine!

identity,! and! tames! the! ‘wild! lives’! of! single! men;! that! marriage! is! positively!

correlated! with! less! sickness! and! longer! life;! that! married! men! and! women! feel!

healthier;! and! that!marriage! will! make! you!wealthier! and! a! better! parent.! (They!

even!promote!the!virtues!of! ‘nagging’.)! !Waite!and!Gallagher!claim!that!cohabiting!

relationships,! in! contrast,! are! seen! by! both! the! individuals! within! the! cohabiting!

relationship! and! society! as! a! temporary! arrangement! lacking! commitment.! ! They!

also!claim!that!research!shows!that!individuals!in!a!cohabiting!relationship!are!less!

willing!to!support!or!be!financially!responsible!for!their!partners,!and!are!far!more!

likely!to!be!personally!and!emotionally!independent.!

American! legal! scholar,! Marsha! Garrison,71!also! supports! the! view! that! formal!

marriage! is! associated! with! a! range! of! health,! wealth! and! happiness! benefits! for!

both! children! and! adult! partners.! However,! while! Waite! and! Gallagher! focus! on!

permanence!and!commitment,!Garrison!focuses!on!the!common!intention!signalled!

by!marriage.! !Garrison!further!argues!that!this!common!intention!also!justifies!the!

state’s! treatment! of!marriage! as! an! economic! unit! (both!when! the!marriage! is! in!

existence!and!after!it!ends).!!There!is!no!question,!she!maintains,!as!to!what!sort!of!

relationship! the! individuals! involved! intend.! ! Cohabiting! relationships! lack! this!

quality,! and! must! be! proven,! often! retrospectively! through! costly! and! time[

consuming!litigation.!!Consequently,!she!finds!that!social!policy!should!promote!the!

social! and!economic!benefits!of!marriage! through! superior! rights! and!benefits,! so!

that! successful!marriage! flourishes.! !Offering!a! clear!dividing! line!between! formal!

marriage!and!cohabiting!relationships!facilitates!this.!!

Similarly,! Australian! legal! academic,! Patrick! Parkinson,! argues! that! applying! the!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

71!! See!Marsha!Garrison,!'Is!Consent!Necessary?!An!Evaluation!of!the!Emerging!Law!of!
Cohabitant!Obligation'!(2005)!52!UCLA)Law)Review!815;!Marsha!Garrison,!'Nonmarital!
Cohabitation:!Social!Revolution!and!Legal!Regulation'!(2008[2009)!42!Family)Law)
Quarterly!309;!Marsha!Garrison,!'The!Decline!of!Formal!Marriage:!Inevitable!or!
Reversible?'!(2007[2008)!41!Family)Law)Quarterly!491.!
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marriage!paradigm!to!cohabiting!relationships!is,!in!principle,!difficult!to!justify,!due!

to! the! functional! differences! between! marriage! and! cohabiting! relationships.72!!

Parkinson!differs!from!the!American!writers!mentioned!above!in!that!he!focuses!on!

the!division!of! labour!within! a!marriage! and! links! this! to! related! economic! rights!

and! duties,! particularly! in! relation! to! property! distribution! on! dissolution! of! the!

relationship.! ! Marriage,! he! argues,! is! by! its! very! nature! a! far! more! role[divided!

relationship,!with!married!men! spending! longer! hours! in! paid!work! than!men! in!

cohabiting!relationships!and!married!women!spending!longer!hours!in!unpaid!work!

in!the!home!than!their!cohabiting!counterparts.!He!argues!that!this!is!significant!for!

property!distribution!because!workforce!participation!by!married!spouses!may!be!

altered! (even! in! the! absence! of! children),! for! example! from! full[time! to! part[time!

work,!as!reliance!is!placed!upon!the!security!that!the!relationship!offers.!!!

Like! Gallagher! and! Waite,! Parkinson! focuses! on! the! (presumed)! inherent!

partnership! of! married! couples,! as! expressed! by! their! commitment! to! marriage,!

from!which!he!concludes!that!there!should!be!equal!division!of!assets,!irrespective!

of! legal! title! or! financial! contribution.! ! He! argues! that! this! commitment! does! not!

appear!to!exist!for!cohabiting!couples,!and!that!applying!the!same!principles!would!

therefore!be!inappropriate.!!!

He! does,! however,! qualify! this! position.! ! He! holds! that! the! presence! of! children!

changes! the! nature! of! cohabiting! relationships,! particularly! with! respect! to! the!

division!between!paid!and!unpaid!labour.!!This,!he!claims,!justifies!the!importation!

of!the!marriage!paradigm!into!these!types!of!relationships,!particularly!with!respect!

to!property!adjustment.!

More!recently,!Parkinson!has!briefly!added!to!this!position.73!While!reiterating!the!

above! position,! he! also! adopts! Gallagher! and! Waite’s! approach! regarding! the!

importance!of!maintaining!the!distinctiveness!of!marriage.!!In!that!regard,!he!argues!

that! ‘[m]arriage! is!a!protective! fence!which!relies! for! its!effectiveness!both!on! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

72!! Patrick!Parkinson,!'Quantifying!the!Homemaker!Contribution!in!Family!Property!Law'!
(2003)!31!Federal)Law)Review!1.!

73!! Patrick!Parkinson,!'Submission!to!the!Senate!Standing!Committee!on!Legal!and!
Constitutional!Affairs,!Family!Law!Amendment!(De!Facto!Financial!Matters!and!Other!
Measures)!Bill!2008'!(2008).!
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moral! power! of! promise! and! the! restrictions! on! divorce’.74!! He! also! claims! that!

under!human!rights!principles!(although!he!does!not!say!which!principles),!people!

should!be!given!the!freedom!to!choose!other!kinds!of!relationships.!!

Australian! barrister,! Dr! Dorothy! Kovacs,! provides! a! different! perspective! on! the!

form! versus! function! debate.75!!While! she! agrees! in! principle! with! the! objectives!

promoted!by!a!functional!approach!to!family!law,!namely,!equality!and!consistency!

(see!discussion!below),! she! takes! issue!with! the! law! retrospectively! imposing! the!

full! consequences! of!marriage! on! some! ‘who!may!well! have!made! the! conscious,!

considered!and!very!deliberate!decision!not! to!marry’,76!or!who!may!not!consider!

themselves! de! facto! at! all,! thereby! advocating! freedom! of! choice! in! relationship!

recognition.!!

She! also! highlights! problems! with! the! process! of! determining! whether! or! not! a!

cohabiting! relationship! exists,! an! issue! surprisingly! little! explored! in! legal!

scholarship,!commenting!on!the!determination’s!vague!and!open[ended!bases.!!She!

argues!that!a!case!can!be!made!for!those!in!relationships!where!the!parties!would!

like! to! ‘opt! in’! through! registration! or! contract.! ! However,! she! finds! the! current!

situation,! where! parties! are! governed! by! the! legislation! unless! they! ‘opt! out’! by!

financial!agreement,!unacceptable.77!!!!

Her! argument,! like!Garrison’s,! is! centred! around! the!parties’! intentions;! however,!

she!does!qualify!her!position!by!acknowledging!that!there!may!be!considerations!of!

social! policy! that! outweigh! private! intention,! so! that! in! those! cases! legislation!

ascribing! certain! legal! consequences! to! a! relationship! regardless! of! the! parties’!

wishes!should!apply.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

74!! Ibid!7.!
75!! Dorothy!Kovacs,!'A!Federal!Law!of!De!Facto!Property!Rights:!The!Dream!and!the!Reality'!
(2009)!23!Australian)Journal)of)Family)Law!104.!

76!! Ibid!106.!
77! This!view!is!also!expressed!by!Marsha!Garrison.!See!in!particular!Garrison,!‘Nonmarital!
Cohabitation:!Social!Revolution!and!Legal!Regulation’,!above!n!71,!325.!
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1.3.2)Functional)Family)Law)

The!view!that!the!gateway!to!relational!legal!rights!and!obligations!should!only!be!

through!marriage!reflects!the!normative!idea!that!the!law!should!have!a!channelling!

role78!as!well!as!a!facilitative!role!(through!the!provision!of!rights!and!duties)!in!this!

area! of! regulation.! It! is! thought! that! legal! norms! should! be! used! to! (attempt! to)!

influence!social!norms!and!thus!social!behaviour.!!If!legal!rights!flow!only!from!the!

legal!form!of!marriage,!then!the!argument!is!that!individuals!will!be!channelled!into!

marriage,! which! is! best! for! the! individual! and! for! society! (for! all! the! reasons!

enumerated!in!the!preceding!section).! !This!in!turn!has!the!effect!of!strengthening!

and!protecting!the!institution!of!marriage!and!its!place!in!society.!!!

In! contrast,! a! functional! approach! to! family! law! is! facilitative! and! responsive,! not!

channelling,!and!reflects!the!view!that!the! law!is!dynamic! in!nature,!responsive!to!

changing!social!practices,!and!that!its!role!is!to!assist!the!actual!needs!of!a!variety!of!

family!groupings!and!the!individuals!within!the!familial!relationships.79!!!

Simply!put,! the! functional!approach!to! family! law!holds! that!a!relationship!should!

not! necessarily! have! to! be! in! the!marital! form! to! attract! legal! recognition.! ! ! It! is!

argued!that!marriage,!as!a!family!form,!is!no!more!important!or!valuable!than!any!

other!form!of!family.! !As!such!the!law!should!not!give!it!more!value,!and!it!should!

not!be!the!only!gateway!to!legal!rights!and!duties.80!!But!this!does!not!mean!that!all!

adult!domestic! relationships!attract! rights!and!obligations.! !Functional! family! law,!

as! the!name!suggests,! focuses!on!how!the!relationship! functions! internally,! rather!

than! on! its! form,! and! it! is! the! objective! nature! of! this! function! that! is! legally!

determinative.!!Most!commonly,!functional!family!law!is!based!on!the!fundamental!

premise!that!in!order!to!receive!the!protection!of!the!law,!these!relationships!must!

be!functionally!similar!to!the!marital!paradigm.!Although!it!has!been!argued!that!the!

definition!of!a!de!facto!relationship!in!Australian!family!law!has!moved!away!from!a!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

78!! For!a!discussion!of!this!in!the!context!of!family!law!see!Carl!Schneider,!'The!Channelling!
Function!in!Family!Law'!(1992)!20!Hofstra)Law)Review!495.!

79!!Millbank,!‘The!Role!of!“Functional!Family”!in!Same[Sex!Family!Recognition!Trends’,!
above!n!36,!2.!

80!! Nancy!Polikoff,!Beyond)(Straight)and)Gay))Marriage:)Valuing)all)Relationships)under)the)
Law!(Beacon!Press,!2008).!
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focus!on!the!traditional!‘marriage[like’!symbols,81!I!will!argue!that!the!origin!of!the!

definition! and! characteristics! still! contained! therein! supports! the! conclusion! that!

the!courts!are!directed!to!compare!non[marital!relationships!to!a!certain!conception!

of! a! marital! relationship,! albeit! arguably! a! more! modern! conception! (see! below!

1.3.2.1!and!Chapter!5.3.3).!

The!rationale!behind!functional!family!analysis!is!that!it!is!the!effects!of!a!marriage,!

namely! the! joint! enterprise! of! companionship,! sexual! intimacy,! emotional! and!

financial! support,! homemaking! and! parenting! that! distort! the! bargaining! power,!

needs!and!resources!of! the! individuals! in! the!marriage,!rather! than!the! fact!of! the!

marriage! itself.! (Note! that! this! analysis! accords! with! some! of! the! pro[form!

arguments!made!above,!for!example,!those!made!by!Patrick!Parkinson.)!!It!is!argued!

that! as! cohabiting! relationships! very! often! encompass! the! same! qualities,! these!

relationships!give!rise!to!the!same!issues,! including!the!issues!that!arise!when!the!

relationships!end!through!death!or!dissolution.!It!is!argued!that!strict!property!law!

is!inefficient!in!taking!into!account!non[financial!contributions!that!either!party!may!

have!made!to!the!property!and!welfare!of!the!relationship,!and!that!it!is!inadequate!

in! protecting! the! financially! vulnerable! or! dependent! party! within! domestic!

relationships.82!!It!is!therefore!appropriate,!it!is!argued,!for!cohabiting!relationships!

to!be!incorporated!into!the!family!law!regime.!

It! is! sometimes! suggested! that! functional! family! law! is! not! intended! to! equate!de!

facto!couples!with!their!married!counterparts!for!all!purposes,!but!merely!designed!

to!remedy!particular!injustices!and!hardships.83!Consequently,!even!in!jurisdictions!

where! some! version! of! family! law! functionalism! has! been! implemented,! a!

distinction! between!marital! and!non[marital! relationships!may! still! be! preserved.!!

This! is! achieved! by! incorporating! functional! relational! definitions! into! the!

legislation! but! ascribing! only! more! limited! rights! and! obligations! to! those!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

81!!Millbank,!‘The!Changing!Meaning!of!"De!Facto"!Relationships’,!above!n!67,!2.!!
82!! See!especially!Barlow!et!al,!above!n!68,!85[87;!Polikoff,!above!n!80,!Chapter!7.!!
83!! Indeed!this!was!the!position!initially!taken!by!the!NSWLRC!as!detailed!in!the!first!part!of!
this!chapter.!See!also!Lindy!Willmott,!Ben!Mathews!and!Greg!Shoebridge,!'De!Facto!
Relationships!Property!Adjustments!Law!—!A!National!Direction'!(2003)!17!Australian)
Journal)of)Family)Law!37.!
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relationships.! This! is! the! approach! adopted! in! some! provinces! in! Canada! and! in!

Scotland.!!!

However,! at! this! point! I! would! also! like! to! suggest! that! due! to! the! law’s! almost!

unavoidable! drive! towards! categorisation,! functional! family! law! is! not! as!

revolutionary! as! it! might! first! appear.! It! is! important! to! remember! that! de! facto!

couples!are!given!a!status!by!the!law!just!as!marital!couples!are,!albeit!by!a!different!

means,!and! it! is!as!a! result!of! that!status! that! the! legal!consequences! flow,! just!as!

with! marital! couples.! ! It! is! also! interesting! to! note! that! both! the! formal! and!

functional!positions!assume!to!varying!extents!that!married!people!behave!a!certain!

way! and! cohabiting! couples! either! behave! the! same! way! (functionalists)! and!

therefore! should! be! treated! equally,! or! are! so! fundamentally! different! that! equal!

treatment!is!not!appropriate!and!cannot!be!justified!(formalists).!

So!in!many!respects!the!formal!and!functional!approaches!to!family!law!are!not!as!

different! as! they!might! first! appear.! They! both! ascribe! legal! consequences! on! the!

basis! of! legal! status,! and! both! can! be! seen! to! be! supporting! and! promoting!

important! societal! values! such! as! stability,! commitment,! caring,! homemaking! and!

parenting.! Both,! furthermore,! are! to! some! extent! framed! and/or! informed! by!

functional!arguments.!

1.3.2.1))Australia)–)Functional)Family)Law)in)Practice)

The! development! of! Australian! law,! particularly! in! the! last! 20! years,! has! clearly!

demonstrated! a! commitment! to! family! law! functionalism! as! our! dominant!

regulatory! approach.! ! This! is! both! in! terms! of! how! we! determine! which!

relationships!are!legally!relevant!(through!a!definition!based!on!functional!criteria)!

and!also!in!terms!of!the!comprehensive!range!of!legal!consequences!that!flow!once!

that! determination! is!made.! ! In! Australia! any! distinction! between!marital! and! de!

facto! relationships! is! largely! non[existent! or! immaterial.! ! It! can! therefore! be! said!

that!Australia!is!a!quintessential!example!of!functional!family!law!in!practice.!!

The! functional! approach! to! family! law! in! Australia! has! been! achieved! by!

incorporating! criteria! informed! by! the! ‘marital! paradigm’! into! the! statutory!

definitions! of! de! facto! relationships.! ! For! example,! the! definition! of! a! de! facto!
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relationship! under! s! 4AA! of! the! FLA,! is! ‘a! couple! living! together! on! a! genuine!

domestic! basis’.! The! court! may! also! have! regard! to! certain! criteria! listed! in! that!

section,!which,!despite!the!lack!of!any!reference!to!‘conjugality’,84!!‘marriage[like’!or!

‘as! husband! and! wife’,! is! designed! to! indicate! the! relationship’s! similarity! to! a!

‘marital!relationship’.!!!

This!proposition!is!clearly!demonstrated!by!the!fact!that!the!list!in!s!4AA!(2)(a)[(i)!

of! the! FLA! is! drawn! from! a! list! originally! devised! by! Powell! J! in! D) v)McA85!and!

reaffirmed! by! his! Honour! in! Roy) v) Sturgeon,86!which! in! turn! was! drawn! from!

previous! marriage! cases! or! cases! in! which! the! courts! were! asked! to! determine!

whether!or!not!a!relationship!could!fall!within!the!phrase! ‘as!husband!and!wife’.87!!!

So! although! the! term! ‘marriage[like’! is! not! specifically! referred! to! in! this! piece!of!

legislation,88!it! is! clear! that! the! courts! are! being!directed! to! look! for! relationships!

that!have!certain!‘marriage[like’!characteristics.!!It!is!also!important!to!note!that!the!

referral! of! powers! from! the! States! to! the! Commonwealth! that! constitutionally!

support! this! part! of! the! FLA! define! a! de! facto! relationship! as! ‘a! marriage! like!

relationship’,89!which!means!that!the!power!of!the!Commonwealth!to!legislate!with!

respect!to!financial!matters!of!non[marital!relationships!is!limited!to!marriage[like!

relationships.!

1.3.2.2))The)Notion)of)Conjugality)

As!I!have!argued!above!(and!further!in!Chapter!5.3),!the!notion!of!‘marriage[like’!or!

‘conjugality’! is! an! important! legal! determinant! in! family! law,! particularly! in!

Australia,! as! it! is! used! to! inform! the! legislative! definitions! of! non[marital!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

84!! ‘Conjugal’!is!defined!in!the!Macquarie!Dictionary!as!‘concerning!husband!and!wife;!
marital’!and!consequently!‘conjugal’!and!‘conjugality’!are!used!in!academic!literature!
interchangeably!with!the!term!‘marriage[like’,!although!strictly!speaking!they!would!
include!both!marital!and!marriage[like!relationships.!

85!! (1986)!11!Fam!LR!214.!
86!! (1986)!11!Fam!LR!271!(with!the!exclusion!of!his!Honour’s!reference!to!‘the!procreation!
of!children’).!

87!!D)v)McA!(1986)!11!Fam!LR!214,!227;!New!South!Wales!Law!Reform!Commission,!above!
n!15,![17.11].!

88!! As!will!be!seen!some!definitions!do!specifically!reference!a!marriage[like!relationship!
(see!Chapter!5.2).!

89!! See,!eg,!Commonwealth)Powers)(De)Facto)Relationships))Act)2003!(NSW)!s!3!(definition!of!
de!facto!relationship).!
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relationships.! ! ! There! is,! however,! very! little! academic! literature! that! specifically!

examines!the!notion!of! ‘marriage[like’!or! ‘conjugality’!and!its!appropriateness!as!a!

marker!in!determining!the!reach!of!the!law.!!!!

Canadian!authors!Nicholas!Bala!and!Rebecca!Jaremko!Bromwich90!defend!the!legal!

distinction! between! conjugal! and! non[conjugal! relationships,! suggesting! that,! for!

the! purposes! of! family! law! and! the! rights! and! obligations! that! arise! when! a!

relationship! breaks! down,91!conjugality! should! remain! a! central! concept.! ! Their!

argument! is! based! on! the! proposition! that! long[term! conjugal! relationships! are!

distinct! from! other! types! of! adult! close! personal! relationships! because! of! the!

commitments,! expectations!of!permanence,! and! interdependencies! that! invariably!

accompany!them.!!They!also!stress!the!importance!of!the!role!of!conjugal!(including!

marital)!relationships!in!providing!stable!family!environments!for!raising!children.!!

Thus!they!argue!that!conjugality!is!an!appropriate!marker!in!determining!the!reach!

of!the!law.!!!!

Within! the! academic! literature! that! challenges! conjugality! as! an! appropriate!

determinant! for! legal!regulation,! the!work!of!Brenda!Cossman!and!Bruce!Ryder! is!

noteworthy.92!! These! authors! take! issue! with! the! position! adopted! by! Bala! and!

Jaremko!Bromwich.! Although! they! agree! that! the! concept! of! conjugality! is! legally!

ubiquitous! in! the! regulation! of! non[marital! relationships!—! a! view! that! is! firmly!

supported!by! the! literature! in! support!of! functional! family! law!as!noted!above!—!

they!argue!that!its!meaning!remains!elusive!and!suggest!that!!

there!is!a!danger!that!the!idealized!functional!approach!sets!up!a!monolithic!image!
of!the!marital!relationship,!against!which!all!relationships!are!evaluated.!!Indeed,!it!
is! tempting! to! speculate! how!many! marriages! would! fail! to! qualify! as! “marriage!
like”!if!they!were!subjected!to!similar!scrutiny.93!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

90!! Nicholas!Bala!and!Rebecca!Jaremko!Bromwich,!'Context!and!Inclusivity!in!Canada's!
Evolving!Definition!of!the!Family'!(2002)!16!International)Journal)of)Law,)Policy)and)the)
Family!145.!

91!! Bala!and!Bromwich!argue!that!there!are!some!legal!and!policy!contexts!in!which!it!is!
appropriate!to!reconsider!the!basis!for!eligibility!away!from!conjugality!to!a!‘more!
inclusive!concept!of!the!close!personal!adult!relationship’:!ibid!170.!

92!! See!also!Law!Commission!of!Canada,!Beyond)Conjugality:)Recognizing)and)Supporting)
Close)Personal)Adult)Relationships,!Report!(2001).!!

93!! Brenda!Cossman!and!Bruce!Ryder,!'What!is!Marriage[Like?!The!Irrelevance!of!
Conjugality'!(2001)!18!Canadian)Journal)of)Family)Law!269,!288.!
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Martha!Fineman!is!also!critical!of!the!cultural!and!legal!focus!on!the!adult!conjugal!

relationship.! In! her! book! The) Neutered) Mother,) the) Sexual) Family) and) other)

Twentieth)Century)Tragedies94!she!claims!that!a!family!is!deemed!to!be!natural,!ideal!

and!sacred!only!when! its! foundation! is!on! the!sexual!affiliation!between!one!man!

and! one! woman,! traditionally! within! the! confines! of! marriage.! ! Fineman! re[

envisions! the! family! through! the! ‘mother[child! dyad’,! a! metaphor! for! care[giving!

relationships,! with! these! relationships! replacing! the! sexual! bond! as! the!

paradigmatic! representation! of! a! familial! relationship.! ! A! key! idea! of! Fineman’s!

theory! is! that! legal!protections! should!not!be!based!on!a!particular! form! (usually!

marriage)!but!on!relationships!of!dependence.95!!

However,!Fineman’s!focus!is!on!how!the!state!should!support!(through,!for!example,!

welfare!regimes!and!tax!benefits)!caretaker[dependent!relationships!rather!than!on!

policy! concerning! relational!obligations!between!adults,!which! is! the! focus!of! this!

thesis.! !Indeed,!a!fundamental!tenet!of!her!theory!is!that!the!state!should!abandon!

the!civil!recognition!of!relationships!between!adults!altogether.!There!is!a!difficulty!

in!actually!translating!Fineman’s!vision!into!tangible!social!and!legal!policy,!not!the!

least!of!which!is!the!significant!adjustment!required!to!the!dominance!of!neo[liberal!

economic!policy!and!the!need!to!adjust!other! institutions,!such!as! the!work!place.!

But!leaving!this!to!one!side,!and!despite!her!different!focus!in!suggesting!the!state!

should! abandon! the! civil! recognition! of! relationships! between! adults,! Fineman’s!

ideas! of! dependency! and! also! her! more! recent! work! exploring! the! concepts! of!

autonomy96!and! vulnerability97!highlight! important! considerations!with! respect! to!

the! various! dimensions! and! characterisations! of! adult! relationships.! Of! particular!

interest! are! considerations!with! respect! to! the! nature! of! caregiving! relationships!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

94!!Martha!Fineman,!The)Neutered)Mother,)The)Sexual)Family)and)Other)20th)Century)
Tragedies!(Routledge,!1995).!

95!! Note!that!the!definition!of!de!facto!relationship!in!the!FLA!and!PRA!includes!a!reference!
to!‘dependence’!as!one!of!the!criteria!that!a!court!may!take!into!consideration!when!
determining!whether!any!particular!relationship!is!a!de!facto!relationship.!!However,!the!
relationship!does!not!need!to!be!characterised!as!a!dependent!relationship!to!fall!under!
the!relevant!regime’s!cover.!

96!!Martha!Fineman,!The)Autonomy)Myth:)A)Theory)of)Dependency!(The!New!Press,!2004).!
97!!Martha!Fineman,!'The!Vulnerable!Subject:!Anchoring!Equality!in!the!Human!Condition'!
(2008![!2009)!20!Yale)Journal)of)Law)&)Feminism!1.!
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and! how! the! concepts! of! dependency! and! vulnerability!might! give! rise! to! certain!

obligations!within!those!relationships.!!

The!debate!on!whether!or!not!conjugality!is!an!appropriate!basis!for!legal!policy!is!

an! important!one,!given!that! it! is! the!primary!basis! for!much!of! the! legal!policy! in!

Australia! concerning!non[marital! couple! relationships.!The! concepts! embraced!by!

these!authors,!in!particular,!autonomy!or!liberty,!dependency,!and!vulnerability,!are!

entirely!relevant!and!applicable!to!an!examination!of!the!Australian!legal!landscape,!

and! will! be! drawn! on,! examined! and! extended! throughout! this! thesis! (see,! in!

particular,!Chapters!3.2.1,!4.2.1,!4.2.2.2,!4.3.2,!4.3.3!and!7.2).!!!

The!above!discussion,!particularly!the!work!of!Cossman!and!Ryder,!also!highlights!

another!important!issue:!that!of!the!interplay!between!the!legislative!recognition!of!

non[marital! relationships! and! the! underlying! social! justice! objectives.! ! This!

interplay! highlights! the! important! normative! enquiry! that! will! be! undertaken!

throughout! this! thesis,! namely,! an! evaluation!of! the!purpose! (or!purposes)! of! the!

family!law!regimes!governing!non[marital!relationships,!and!the!legitimacy!of!that!

purpose!(or!those!purposes).!!

1.4!!THE!USE!OF!STATISTICS!

Statistical!analysis!and!the!findings!from!social!science!studies!are!important!when!

critically!evaluating! legal!policy.!Authors!almost! invariably!make!claims!about! the!

characteristics!and!behaviour!of!a!group!of!citizens!(be!they!cohabiting!or!married),!

which!are!said!to!be!supported!by!conclusions!reached!in!the!various!studies.!!These!

claims!are!then!used!by!authors!to!defend!and!uphold!their!respective!positions.!

However,! the! studies! relied! on! are! often! small! in! size! and! sometimes! rather! old,!

with! some! evidence! of! liberal! interpretation! of! results.! ! For! example,! in! 2008!

Parkinson!claimed!that!‘[c]ouples!who!are!married!also!tend!to!engage!in!a!greater!

role! division! than! those! who! are! not,! even!when! there! are! no! children’98!in! part!

support!of!his!opposition!to!the!2008!federal!family!law!reforms!(see!1.2.1.3).!This!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

98!! Parkinson,!above!n!73,!6.!
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claim! cited! a! 2001! article! by! Janeen! Baxter.99!! The! data!were! from! an! Australian!

survey! conducted! in! 1996[1997! and! compared! 179! respondents! in! cohabiting!

relationships!to!1231!married!respondents.!A!closer!look!at!this!study!reveals!there!

was!no!difference!between!cohabiting!and!married!couples!in!the!area!of!child[care!

and! very! little! difference! between! cohabiting! and!married!men! in! the! amount! of!

time! spent! on! housework.! ! In! fact,! the!most! notable! difference!was! that!married!

women,! on! average,! spent! 6! hours!more!per!week!on!housework! than!women! in!

cohabiting! relationships! (the! question! of! who! picks! up! the! missing! hours! of!

housework!in!cohabiting!households!is!not!answered!in!this!study).!The!study!also!

indicated! that! this! figure! is! less! for! couples! who! cohabited! prior! to! marriage.100!!

Accepting!for!now!the!curious!assertion!that!government!policy!should,!in!any!way,!

be! guided! by! rather! generalised! (and! potentially! outdated)! notions! of! gendered!

division! of! labour,101!and! the! assumption! that! the! division! of! labour! based! on! a!

quantitative!analysis!of!179!cohabiting!couples!is!representative,!6!hours!more!per!

week! on! housework! hardly! seems! sufficient! to! support! the! conclusion! that!

cohabiting!relationships!and!marriage!are!fundamentally!different,!let!alone!dictate!

policy.!!

Interestingly,!one!and!the!same!statistic!is!sometimes!used!to!support!both!sides!of!

the!argument.!!For!example,!it!is!said!that,!on!average,!cohabiting!relationships!are!

more!prone!to!breakup!than!marriages.102!!The!question!is!how!the!law!should!react!

to!this.!!On!one!side,!a!formal!approach!to!family!law!would!suggest!that!this!is!yet!

more! evidence! that! marriage! and! cohabiting! relationships! are! fundamentally!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

99!! Janeen!Baxter,!'Marital!Status!and!the!Division!of!Household!Labour:!Cohabitation!
versus!Marriage'!(2001)!58!Family))Matters!16.!

100!!In!fact,!one!of!the!stated!main!aims!of!the!study!was!to!compare!the!division!of!labour!
between!married!couples!who!cohabitated!prior!to!marriage!and!married!couples!who!
did!not.!!However,!the!study!did!not!detail!the!results,!reporting!only!that!they!were!
significant.!

101!!For!a!discussion!of!this!see!Janeen!Baxter,!Michele!Haynes!and!Belinda!Hewitt,!
'Pathways!into!Marriage:!Cohabitation!and!the!Domestic!Division!of!Labour'!(2010)!31!
Journal)of)Family)Issues!1507;!Mick!Cunningham,!'Influences!of!Women's!Employment!on!
the!Gendered!Division!of!Household!Labor!Over!the!Life!Course:!Evidence!From!a!31[
Year!Panel!Study'!(2007)!28!Journal)of)Family)Issues!422.!

102!!See,!eg,!Australian!Bureau!of!Statistics,!Australian)Social)Trends,)March)2009,)Couples)in)
Australia!(23!December!2009)!
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/4102.0Main+Features20March
%202009>.!
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different! and! that! applying! the!marital! legal! regime! to! the! latter! is! inappropriate.!!

Others,!however,!suggest!that!this!statistic!adds!significant!weight!to!the!argument!

supporting!the!need!for!remedial!jurisdiction!capable!of!ensuring!fair!outcomes!for!

individuals! in!cohabiting!relationships.! !Apart! from!the!questionable!methodology!

of! answering! a! normative! question! (should! the! law! recognise! marriage[like!

relationships?)! with! purely! empirical! data! (the! number! of! breakups),! an!

understanding!of!why!cohabiting!relationships!are!more!transitory!than!marriage!is!

often! underexplored! or! ignored! altogether.! ! It! might! be! that! the! reasons! behind)

these!statistics!provide!a!far!more!valuable!insight!into!the!needs!of!parties!in!these!

relationships.!

It!is!also!evidently!clear!that!authors!on!both!sides!treat!cohabiting!relationships!as!

a!homogenous!group.!For!example,!as!seen!above,!Waite!and!Gallagher!argue!that!

research!shows!that!cohabiting!relationships!generally! lack!personal!and! financial!

commitment! and! argue! that! this! justifies! the! differential! treatment! of! cohabiting!

and!marital! relationships.!Can! their!exclusion! from!the! legal! regime,!as!advocated!

by! Waite! and! Gallagher,! be! justified! when! this! exclusion! is! based! on! a! broad!

generalisation?! On! the! other! hand,! is! it! justifiable! to! include! all! cohabiting!

relationships!under!the!legal!regimes,!even!though!some!instances!may!be!far!less!

‘marriage[like’! than! others?! The! use! of! generalisations! in! this! area! of! law! is!

discussed!further!in!Chapter!3.2.2!and!Chapter!5.5.2.!

The!generalised!claims!about!cohabiting!relationships!are!made!without!taking!into!

account!more! individual!circumstances!or!motivation,! the!use!of! statistics!such!as!

those!discussed!above!being!just!one!example!of!this.!!However,!with!the!increased!

prevalence! of! cohabiting! relationships! both! in! Australia! and! overseas,! and! the!

dynamic!and!evolving!nature!of! this!area!of! law,! there! is!now!a!wealth!of! current!

literature,! including!qualitative! research,!on! the!nature!of! cohabiting!and!married!

relationships! generally,! and! also! sociological! research! that! investigates! different!

styles! of! cohabiting! relationships.103!Thus! Chapter! 2! of! this! thesis! questions! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

103!!See,!eg,!Sandra!Buchler!et!al,!'The!Social!and!Demographic!Characteristics!of!Cohabiters!
in!Australia'!(2009)!82!Family)Matters!22;!Galena!Rhoades,!Scott!Stanley!and!Howard!
Markman,!'Couples'!Reasons!for!Cohabitation:!Associations!with!Individual!Well[Being!
and!Relationship!Quality'!(2009)!30!Journal)of)Family)Issues!233;!Anne!Bottomley,!'From!
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implicit! assumption! that! cohabiting! relationships! form! a! homogenous! group.! The!

research!discussed!in!Chapter!2!raises!many!issues!and!calls!into!question!not!only!

some!of! the! conclusions! reached!by! the! authors! reviewed! above,! but! also! certain!

assumptions!that!underpin!Australia’s!approach!to!the!recognition!and!regulation!of!

adult! domestic! relationships.! Accordingly,! this! analysis! and! the! evaluation! of! this!

research!forms!an!important!part!of!this!thesis.!!

1.5! CONCLUSION! –! DISTINCT! CONTRIBUTION! OF! THIS! THESIS! AND! THE! RESEARCH!

QUESTIONS!

Australia’s!approach!to!family!law!can!be!described!as!a!quintessential!example!of!

functional!family!law!in!practice.!!Indeed,!the!position!adopted!by!Australia!is!quite!

distinctive! on! the! international! stage,! not! only! in! terms! of! the! relationships!

recognised! but! also! in! the! extent! of! the! rights! and! obligations! assigned! to! these!

relationships.!!!

However,! the! arguments! proposed! for! both! functional! and! formal! approaches! to!

family! law!are!a!reflection!of!deeper!preoccupations.!Arguments! in! favour!of! form!

over! function! are! almost! invariably! posited! from! a! perspective! framed! by! an!

overriding! and! fundamental! commitment! to! the! institution! of! marriage.! ! By!

contrast,!those!in!favour!of!the!functional!approach!to!family!law!are!often!heavily!

influenced!by!the!need!for!reform,!with!the!focus!of!the!analysis!on!the!benefit!of!the!

‘ends’! (that! is,! the! legal! recognition! of! non[marital! relationships),! with! minimal!

analysis! of! the! ‘means’! (presumptive! relationship! recognition!based!on! functional!

criteria)! of! achieving! those! ends.! The! assumption! of! the! underlying! value! of!

functionally!driven!family!law!is!particularly!evident!in!literature!from!jurisdictions!

such! as! the! United! States,! England! and!Wales,! where! there! exists! a! distinct! and!

broad! division! between! the! legal! rights! and! responsibilities! attached! to!marriage!

and! those! attached! to! non[marital! relationships,! with! most! of! the! literature! that!

supports!the!functional!approach!focusing!on!the!need!for!reform.104!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

Mrs.!Burns!to!Mrs.!Oxley:!Do!Co[habiting!Women!(Still)!need!Marriage!Law?'!(2006)!14!
Feminist)Legal)Studies!181.!

104!!Polikoff,!above!n!80;!Barlow!et!al,!above!n!68.!
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Thus,! in! my! view,! there! are! overriding! preoccupations! that! cloud! much! of! the!

analysis!of!the!method!of!functional!family!law.!!!Importantly,!I!suggest!that!there!is!

a!patent!need!for!a!critical!evaluation!of!the!functional!approach!to!family!law!that!

is! not! informed! by! overriding! preoccupations! of! protecting! the! institution! of!

marriage.! !It!is!from!this!perspective!that!this!thesis!is!positioned!—!a!perspective!

that!will!critically!appraise!our!current!method!for!determining!what!relationships!

should! attract! legal! consequences,! and! how! this! should! be! done,! without! any!

overriding!a!priori!commitment!to!or!support!for!the!institution!of!marriage.!!!

Moreover,!a!basic!and! fundamental!premise!of! functional! family! law!—!a!premise!

that!has!been!accepted!largely!without!question!—!is!that!a!relationship’s!objective!

similarity!to!a! ‘marital!relationship’!is!a!sufficient!and!justifiable!basis!for!granting!

an!extension!of! legal!rights!and!obligations.! Indeed,!the!recent!amendments!of!the!

FLA! detailed! above! mean! that! the! statutory! law! in! Australia! with! respect! to!

property!adjustment!and!spousal!maintenance!on!the!breakdown!of!a!relationship!

is!the!same!whether!the!relationship!is!marital!or!de!facto.!!An!analysis!of!the!extent!

to!which!this!is!an!appropriate!basis!for!legal!policy!will!be!an!integral!part!of!this!

thesis,! in! particular! in! Chapter! 5,! drawing! on! the! frameworks! developed! with!

respect!to!family!property!law!in!Chapters!3!and!family!provision!law!in!Chapter!4.!!

Additionally,!NSW,!ACT!and!Tasmania!have!extended!certain!aspects!of! the! family!

property! law! and! family! provision! law! regimes! to! presumptively! defined!

relationships! outside! the! ‘marriage[like’! paradigm.! Chapter! 6,! drawing! on! the!

frameworks!developed!in!Chapters!3!and!4,!undertakes!a!critical!evaluation!of!that!

extension.!!

Lastly,! there! is!widespread!use!of!statistics!and!studies! in! this!area.! !As! the!above!

analysis!has! indicated,! there! is!an!overwhelming!need!to!take!a!closer! look!at! this!

use!of!statistics.!It!may!well!be!that!an!analysis!of!the!reasons!behind!the!statistics,!

rather! than! the! statistics! in! and! of! themselves,! should! play! a! greater! role! in!

informing!and!shaping!family!policy.!Chapter!2!will!incorporate!a!detailed!analysis!

of!studies,!both!qualitative!and!quantitative,!that!have!been!undertaken!in!this!area,!

with!the!chapters!that!follow!drawing!extensively!on!those!findings.!!
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From! the! above! evaluation! of! the! existing! literature,! and! from! my! own!

consideration!of!the!issues!in!evaluating!presumptions!in!non[marital!relationships,!

I! have! formulated! the! following! broad! research! questions.! ! These! will! be!

investigated!in!the!course!of!this!thesis!utilizing!the!methodologies!identified!in!the!

introduction!and!drawing!on! the! themes!and!concepts! introduced! in! this! chapter,!

including! vulnerability,! dependence,! liberty,! equality,! justice,! fairness! and!

conjugality.!

1. Statistics!and!Social!Science!Research!(Chapter!2)!

1.1. Are!cohabiting!relationships!a!homogenous!or!heterogeneous!group?!

1.2. What!are! the! implications!of! the! findings! from!social! science! literature!on!

legal!policy!concerning!cohabiting!relationships?!

2. Family!Property!Law!(Chapter!3)!

2.1. What! are! the! social! justice! arguments! that! family! property! law! regimes!

should!be!addressing?!!

2.2. What! is! the! purpose! of! the! Australian! family! property! law! regime! in! the!

context!of!marriage?!!

2.3. Is!that!purpose!legitimate!when!the!underlying!social!justice!arguments!are!

considered?!!!

3. Family!Provision!Law!(Chapter!4)!

3.1. What! are! the! social! justice! arguments! that! family! provision! law! regimes!

should!be!addressing?!!

3.2. What! is! the! purpose! of! the! Australian! family! provisions! regimes! in! the!

context!of!the!traditional!beneficiaries!of!the!regimes,!namely,!the!surviving!

martial!spouse!and!children!of!the!deceased?!!

3.3. Is!that!purpose!legitimate!when!the!underlying!social!justice!arguments!are!

considered?!!

4. Couple!Relationships!(Chapter!5)!

4.1. Is! the! extension! of! the! Australian! family! property! and! family! provision!

legislative! regimes! to!non[marital! couple! relationships! consistent!with! the!

purpose!of!those!regimes!as!identified!in!response!to!questions!2.2!and!3.2?!

4.2. To!what!extent!is!the!extension!of!Australian!family!property!law!and!family!

provision! law! to! non[marital! couple! relationships! appropriate! when! the!

underlying!social!justice!arguments!are!considered?!!
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5. Non[Couple!Relationships!(Chapter!6)!

5.1. Is! the! extension! of! the! Australian! family! property! and! family! provision!

legislative!regimes!to!non[marital!non[couple!relationships!consistent!with!

the!purpose!of!those!regimes!as!identified!in!response!to!questions!2.2!and!

3.2?!

5.2. To!what!extent!is!the!extension!of!Australian!family!property!law!and!family!

provision! law! to! non[marital! non[couple! relationships! appropriate! when!

the!underlying!social!justice!arguments!are!considered?!

6. Financial!Contracts!(Chapter!7)!

6.1. In! the! area! of! family! property! law,! is! a! financial! contract! a! sufficient!

mechanism!to!provide!respect!for!and!protection!of!individual!liberty?!!

!
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CHAPTER!TWO:!STATISTICS!AND!SOCIAL!SCIENCE!RESEARCH!

2.1.!INTRODUCTION!

In!a!speech!on!26!July!2012!at!the!12th!Institute!of!Family!Studies!Conference,!the!

Attorney[General! for! Australia,! Nicola! Roxon,! outlined! the! importance! of! social!

science!research!and!its!role!in!the!development!of!government!policy.!!In!particular!

she! highlighted! the! fact! that! research! can! help! ‘debunk! myths’;! that! it! can! ‘help!

reduce!reliance!on!assumption!and!anecdotes!in!decision!making’;!that!it! ‘can!help!

us! understand! the! experience! of! families,! in! all! their! diversity! and! complexity,! in!

determining!how!we!can!improve!wellbeing’;!and!that!it!‘enables!us!to!avoid!trying!

to!solve!problems!that!don’t!exist’.!!

In!an!area!such!as!family!law!there!is!a!clear!and!ubiquitous!interrelation!between!

the! law!and!society.!Not!only!does! social!understanding! inform! the! law! in!certain!

ways,! but! sociological! insight! can! help! interpret! legal! ideas,! which! in! turn! can!

address! questions! of! justice.1!Certain! assumptions! concerning! household! financial!

practices! and! the! provision! of! domestic! labour! within! intimate! relationships,! for!

example,! inform! family! law! policy! with! respect! to! both! marital! and! non[marital!

relationships.!Much!of!the!literature!reviewed!in!Chapter!1!in!support!of!or!against!

specific! family! law! policy! has! relied,! to! varying! extents,! on! quantitative! and!

qualitative! studies! that! have! been! conducted! over! the! last! 40! or! so! years.! ! This!

literature! has! often! focused! on! research! comparing! certain! characteristics! of!

cohabiting! relationships! to! marriage.! There! have,! however,! been! a! number! of!

studies! conducted! over! the! last! decade! or! so! looking! at! various! characteristics!

within!the!cohabiting!group!specifically.!!

This! chapter! is! concerned!with! identifying,! evaluating! and! synthesising! the!more!

significant!findings!from!recent!social!science!research!to!provide!a!more!up!to!date!

insight! into! the! diverse! nature! of! cohabiting! relationships.! ! This! will! provide!

support! for! the! normative! analysis! undertaken! in! the! remaining! chapters! of! this!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

1!! Roger!Cotterrell,!'Why!Must!Legal!Ideas!be!Interpreted!Sociologically?'!(1998)!25!Journal)
of)Law)and)Society!171,!189.!
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thesis,! in!particular!with!respect!to!questioning!the!assumptions!underpinning!the!

existing! legislative! regimes! and! also! with! respect! to! evaluating! any! alternative!

approaches! to! the! legal! recognition! and! regulation! of! non[marital! relationships.!

Throughout!this!chapter,!I!will!attempt!to!identify!the!more!significant!findings!and!

draw! a! connection! between! those! findings! and! potential! implications! for! legal!

policy!concerning!non[marital!relationships.!

I! begin! this! chapter! with! an! analysis! of! the! statistics! and! trends! concerning!

cohabiting! and! marital! relationships.! ! This! includes! an! analysis! of! the! current!

popularity!of! cohabiting! relationships,! how! the! rate!of! cohabitation!has! increased!

over!time,!and!a!review!of!some!of!the!general!statistics!on!cohabiting!and!marital!

relationships!that!are!often!quoted!in!literature.!!!

Next! I! question! the! implicit! assumption! that! cohabiting! relationships! form! a!

homogenous! group.! ! Much! of! the! research! in! this! area! investigates! the!

characteristics!of!cohabiting!couples!as!a!group!and!how!these!characteristics!differ!

from!those!of!marital!couples.! !However,!more!recent!Australian!and!international!

research! has! developed! alternative! ways! of! investigating! differences! among!

different!types!of!cohabiting!couples.!!I!review!these!different!approaches,!examine!

their!benefits!and! limitations!and!discuss!how!they!will!assist! in! the!evaluation!of!

legal!and!social!policy!concerning!non[marital!relationships.!!

I! then! turn! to! research! that! considers! the!heterogeneous!nature!of! cohabitants! in!

specific! areas.! To! begin! with! I! review! studies! that! have! focused! on! young! and!

childless!cohabiting!couples.!The!studies! investigate!how!these!couples!view!their!

transition! into! cohabitation,! their! motivation! for! cohabitation! and! how! these!

relationships! dissolve.! ! They! also! investigate! the! level! of! commitment! associated!

with!cohabiting!young!people!both!from!a!societal!perspective!and!from!within!the!

relationship!itself.!!!

I!then!move!on!to!look!at!money!management!and!the!division!of!domestic!labour!

within! intimate! relationships.!As!will!be! recalled! from!Chapter!1.3.1!and!1.4,!pro[

marriage!advocates!often!use!these!two!aspects!of!cohabiting!relationships!to!justify!

the!different! legal! treatment!of! cohabiting!and!marital! relationships.! I!will! review!

general!studies!undertaken!in!these!areas!to!understand!and!evaluate!the!source!of!



Chapter)Two:)Statistics)and)Social)Science)Research)

48!

these!claims,!and!then!take!this!analysis! further!and! investigate!studies!that! focus!

specifically! on! how! different! subcategories! of! cohabitants! organise! and! manage!

these!aspects!of! their!relationships.! !There! is!a!particular! focus!on! the!differences!

between!cohabitants!with!children!and!those!without!children.!!!!

This! chapter! draws! predominantly! on! quantitative! and! qualitative! studies,!which!

include! both! cross[sectional! and! longitudinal! analysis.! ! Also,! although! this!

discussion! is! not! limited! to! heterosexual! cohabitation,!many!of! the! studies! are! so!

limited.! That! said,! in!many! instances! the! conclusions! drawn! from! the! studies! are!

applicable!to!same[sex!relationships.!!!

It! is! also! important! to! note! that,! although! some!of! the! studies! in! this! chapter! are!

from!Australia,!many!of!the!studies!are!from!the!United!States!(‘US’)!and!the!United!

Kingdom! (‘UK’).! ! ! An! argument!might! be!made! that! the! applicability! of! the! latter!

findings! to! the! Australian! situation! is! limited,! particularly! given! the! much! more!

limited! legal! regime! that! governs! people! in! cohabiting! relationships! in! these!

jurisdictions,! in! particular! concerning! property! distribution! on! relationship!

breakdown.!!However,!I!suggest!that!the!findings!from!these!studies!are!applicable!

and! useful! for! the! present! purposes.! The! UK! and! the! US,! like! Australia,! are!

experiencing! massive! changes! in! family! formation,! a! decline! in! marriage,! an!

increase! in!divorce! and! single!parenting,! and!an! increase! in! cohabitation.! ! Indeed!

these!trends!(if!not!the!actual!numbers)!are!very!similar!between!the!UK,!Canada,!

the! US! and! Australia.2!! Furthermore,! studies! show! that! cohabitants! in! existing!

relationships!show!little!interest!in!or!understanding!of!their!legal!position!in!terms!

of! their!property!rights!should!their!relationship!break!down.! !This! is!particularly!

true!for!those!who!are!young!and!have!never!married.3!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

2!! Robyn!Parker,!'Perspectives!on!the!Future!of!Marriage'!(2005)!72!Family)Matters!78;!
Judith!Seltzer,!'Cohabitation!in!the!United!States!and!Britain:!Demography,!Kinship,!and!
the!Future'!(2004)!66!Journal)of)Marriage)and)Family!921;!Céline!Le!Bourdais!and!
Évelyne!Lapierre[Adamcyk,!'Changes!in!Conjugal!Life!in!Canada:!Is!Cohabitation!
Progressively!Replacing!Marriage?'!(2004)!66!Journal)of)Marriage)and)Family!929.!

3!! See,!eg,!Gillian!Douglas,!Julia!Pearce!and!Hilary!Woodward,!'Money,!Property,!
Cohabitation!and!Separation'!in!Jo!Miles!and!Rebecca!Probert!(eds),!Sharing)Lives,)
Dividing)Assets:)An)InterSDisciplinary)Study!(Hart!Publishing,!2009)!139,!142.!
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Moreover,!in!contrast!to!much!of!the!literature!reviewed!in!Chapter!1,!the!purpose!

of! this!chapter! is!not! to!argue! that!cohabiters!as!a!whole!behave! this!way!or! that,!

and! consequently! that! policy! concerning! cohabiting! relationships! should! be!

changed.! !The!purpose!of! this! chapter! is! to!understand! the!many!reasons!couples!

cohabit,! what! cohabitation!means! to! those! couples,! and! the!many! different!ways!

they! arrange! their! lives! within! those! cohabiting! relationships.! ! The! point! is! to!

investigate! the! diversity! and! complexity! in! cohabitation,! through! an! analysis! of!

Australian! and! international! sociological! research,! and! investigate! what! that!

diversity! and! complexity! may! mean! for! legal! and! social! policy! concerning! the!

recognition! and! regulation! of! cohabiting! relationships.! ! This! chapter! will! thus!

challenge! the! crude! stereotypes! that!have!pervaded!much!of! the! literature! in! this!

area.!It!will!approach!the!analysis!in!a!far!more!nuanced!way,!resulting!in!superior!

recommendations!for!legal!and!social!policy.!

2.2!STATISTICS!AND!TRENDS!

2.2.1)Cohabitation)and)Marriage)

In! the! 1960s! and! 1970s,! marriage! was! the! principal! reason! for! young! people! to!

leave!home,!particularly!in!working!class!communities.! !Marriage!was!regarded!as!

the!accepted!setting!for!sexual!intimacy!and!the!primary!path!to!independence!from!

parents,! and! women! saw! their! life’s! course! as! marriage! and! then! full[time!

motherhood.4!!

Over! the! last!40!years,!however,! in!Australia! and!other!Western! societies! such!as!

the!US,!the!UK!and!Canada,!the!average!age!of!marriage!has!increased!and!the!link!

between!leaving!the!parental!home!and!marriage!has!weakened.5!!It!is!no!longer!the!

norm!that!women!leave!the!dependency!of!their!parents’!home!and!move!into!the!

dependency! of!marriage! and! financial! reliance! on! their! husband.! !Marriage! is! no!

longer!essential!economically!as!both!men!and!women!are!able!to!make!a!living!in!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

4!! Gordon!Carmichael!and!Andrea!Whittaker,!'Forming!Relationships!in!Australia:!
Qualitative!Insights!into!a!Process!Important!to!Human!Wellbeing'!(2007)!24!Journal)of)
Population)Research!23,!45.!

5!! Andy!Furlong!and!Fred!Cartmel,!Young)People)and)Social)Change:)New)Perspectives,)
Sociology!and!Social!Change!(Open!University!Press,!2nd!ed,!2007)!66.!
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the!paid!labour!market.!!At!present,!the!age!of!beginning!a!family!varies!widely!and!

competes!with!a!wide!range!of!education,!career,!travel!and!other!lifestyle!choices.!!

Marriage!and!parenthood!are!thus!far!more!a!matter!of!choice!than!they!have!ever!

been!in!the!past.!!

In!Australia,!the!late!1960s!and!early!1970s!also!saw!a!change!in!cohabitation.!!With!

the!increase!in!the!availability!of!oral!contraceptives!and!marked!changes!in!social!

values,! cohabitation! rates! began! to! increase.! ! Figure! 16!represents! people! in!

cohabiting! relationship! as! a! percentage! of! all! couples! living! together! in! either! a!

cohabiting!or!married!relationship.!

! !

Cohabitation!rates!were!virtually!non[existent!in!the!1960s.! !As!can!be!seen,!there!

has!been!a!steady!increase!of!around!two!per!cent!every!five!years!from!the!1980s!

until!2011.! !The!most!recent!census!data!reveals! that!16.2!per!cent!of!all!married!

and!cohabiting!couples!are!cohabiters,!which!equates!to!approximately!1.48!million!

people,!or!almost!10!per!cent!of!the!population!aged!15!and!over.7!!These!trends!are!

similar!to!those!observed!in!the!UK,!the!US!and!Canada.!!In!the!UK!in!2001,!11!per!

cent!of!all!couples!living!together!were!in!cohabiting!relationships!and!in!2011!this!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

6!! Australian!Institute!of!Family!Studies,!Australian!Government,!Family)Facts)and)Figures:)
Cohabitation!
<http://www.aifs.org.au/institute/info/charts/cohabitation/index.html#allcouples>.!

7!! Australian!Bureau!of!Statistics,!Census)of)Population)and)Housing)Australia:)Time)Series)
Profile,)2011)Second)Release!(30!October!2012)!
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/productsbyCatalogue/3177338022D89
9BACA2570D90018BFAE?OpenDocument>.!
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Fig.!1!B!Incidence!of!cohabiQng!relaQonships!as!
a!percentage!of!all!couple!relaQonships!
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had!increased!to!15!per!cent.8!!In!the!US,!nine!per!cent!of!all!couples!living!together!

in!2000!were!not!married,!increasing!to!12!per!cent!by!2010.9!!In!Canada!in!2001,!

16!per!cent!of!all! couple! relationships!were!cohabiting! relationships!and!by!2006!

this!had!increased!to!18!per!cent.10!!!

There!is!also!an!increasing!number!of!couples!who!cohabit!before!getting!married.!!

Seventy!eight!per!cent!of!couples!who!entered!into!a!registered!marriage!in!2012!in!

Australia! cohabited! before! they! married,11!compared! with! only! 29! per! cent! in!

1980.12!!!

This!substantial!increase!in!cohabiting!relationships!can!largely!be!attributed!to!the!

increase! in! cohabitation! for! those! who! have! never! been! married.! ! Premarital!

cohabitation!for!young!adults!was!virtually!unheard!of!before!1960.!!Between!1960!

and!1970,!couples!had!cohabited!before!a!first!marriage!in!around!five!per!cent!of!

cases.!!In!1975!this!increased!to!over!16!per!cent.!By!2001!it!had!increased!to!72!per!

cent13!and!in!2006!it!was!almost!76!per!cent.14!The!rate!has!now!levelled!out!with!

77.5! per! cent! of! couples! who!married! in! 2012! cohabiting! before! they!married.15!

This!can!be!compared!to!people!marrying!for!the!second!time,!for!whom!the!rate!of!

cohabitation!before!marriage!was!71!per!cent!in!the!1970s!and!has!stayed!between!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

8!! Office!for!National!Statistics!(United!Kingdom),!Families)and)Households,)2001)to)2011!
<http://www.ons.gov.uk/ons/rel/family[demography/families[and[
households/2011/stb[families[households.html#tab[Families>.!

9!! United!States!Census!Bureau,!Households)and)Families:)2010!
<http://www.census.gov/prod/cen2010/briefs/c2010br[14.pdf>.!

10!! Statistics!Canada,!2006)Census:)Family)Portrait:)Continuity)and)Change)in)Canadian)
Families)and)Households)in)2006!<http://www12.statcan.ca/census[
recensement/2006/as[sa/97[553/index[eng.cfm?CFID=38405&CFTOKEN=75839370>.!

11!! Australian!Bureau!of!Statistics,!Marriages)and)Divorces,)Australia,)2012!(26!November!
2013)!
<http://www.abs.gov.au/ausstats/abs@.nsf/Products/3310.0~2012~Chapter~Marriag
es?OpenDocument>.!

12!! Australian!Bureau!of!Statistics,!Marriages)and)Divorces,)Australia,)2000!(3!July!2008)!
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/3310.02000>.!

13!! Ken!Dempsey!and!David!de!Vaus,!'Who!Cohabits!in!2001?:!The!Significance!of!Age,!
Gender,!Religion!and!Ethnicity'!(2004)!40!Journal)of)Sociology!157.!

14!! Australian!Bureau!of!Statistics,!Marriages,)Australia,)2006!(29!September!2008!)!
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/3306.0.55.001Main+Features12
006?OpenDocument>,!Data!Cube:!Marriages,!Australia,!2006.!

15!! Australian!Bureau!of!Statistics,!above!n!11,!Data!Cube:!Marriages!(States!and!
Territories).!
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70!and!80!per!cent!ever!since.16!!Of!all!people!in!cohabiting!relationships!in!2006,!70!

per!cent!had!never!been!married.17!!

Figure!218!shows!the!distribution!of!people!in!cohabiting!relationships!and!marital!

relationships!by!age!according! to! the! last! three! censuses,!namely!2001,!2006!and!

2011.!!

!

Clearly!cohabitation!is!more!popular!amongst!younger!people!than!older!people.!!In!

fact,!70!per!cent!of!cohabiters!are!under!age!44.!!Only!38!per!cent!of!marital!couples!

are!under!44.!Interestingly!with!respect!to!cohabiting!relationships,!given!that!the!

number!of!people! in!cohabiting!relationships!has! increased!by!almost!50!per!cent!

(from!just!over!one!million!in!2001!to!almost!1.5!million!in!2011),!the!distribution!

per!age!group!has!remained!largely!unchanged.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

16!! David!de!Vaus,!Diversity)and)Change)in)Australian)Families:)Statistical)Profiles!(Australian!
Institute!of!Family!Studies,!2004),!114[15.!

17!! Australian!Bureau!of!Statistics,!Year)Book)2008,)Marriages,)Divorces)and)De)Facto)
Relationships!(3!June!2010)!
<http://www.abs.gov.au/ausstats/abs@.nsf/0/D5F4805AD4C3E03ECA2573D2001103
E0?opendocument>.!!

18!! Australian!Bureau!of!Statistics,!2001)Census)Community)Profiles:!Basic)Community)Profile!
(19!December!2002)!
<http://www.censusdata.abs.gov.au/census_services/getproduct/census/2001/commu
nityprofile/0?opendocument&navpos=220>,!Table!B!14;!Australian!Bureau!of!Statistics,!
2006)Census)Community)Profiles:!Basic)Community)Profile!(29!February!2008)!
<http://www.censusdata.abs.gov.au/census_services/getproduct/census/2006/commu
nityprofile/0?opendocument&navpos=220>!,!Table!B!06;!!Australian!Bureau!of!
Statistics,!2011)Census)Community)Profiles:!Basic)Community)Profile!(28!March!2013)!
<http://www.censusdata.abs.gov.au/census_services/getproduct/census/2011/commu
nityprofile/0?opendocument&navpos=220>,!Table!B!06.!
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It!is!also!becoming!increasingly!common!for!cohabiting!couples!to!have!children.!In!

Australia!in!2006[7,!37!per!cent!of!cohabiting!couples!aged!between!25!and!44!had!

children.19!Although! it! is! still!most! common! for! children! to! be! born! to! a!married!

couple,! and! most! common! for! cohabiting! couples! to! be! childless,! it! is! becoming!

increasingly! common! for! children! to! be! born! outside! of! a! registered!marriage.! In!

2010,! 34! per! cent! of! children! in! Australia! were! born! outside! of! a! registered!

marriage,!up!from!20!per!cent!in!1990!and!29!per!cent!in!2000.20!!

2.2.2)Duration))

As! noted! in! Chapter! 1.3.1,! one! of! the! most! common! objections! to! the! legal!

recognition! of! cohabiting! relationships! by! Australian! and! international!

commentators! is! that! these! relationships! are! of! a! much! shorter! duration! than!

marital! relationships! and! thus! should! be! viewed! as! far! more! unstable.! This!

objection!rests!on!the!assumption!that! individuals!within!these!relationships!view!

the! relationship! as! a! temporary! arrangement! which! lacks! commitment.! ! This!

objection! is! supported! by! statistics! which! show! that! cohabiting! relationships,! on!

average,!tend!to!be!short!term,!with!these!relationships!either!becoming!marital!or!

ending! in! separation! within! a! few! years! from! the! start! of! the! relationship.! For!

example,!a!2009!report!from!the!Australian!Bureau!of!Statistics!shows!that!in!2006[

7,! dissolved!marriages! had! a!median! length! of! 14! years,! compared! to! cohabiting!

relationships! that! ended! in! dissolution! having! a!median! union! length! of! just! two!

years.21!!

Longitudinal!studies!undertaken!in!the!last!few!decades!also!present!the!stability!of!

cohabiting! relationships! in! a! poor! light! when! compared! with! marriage.! ! For!

example,! in! a! recent! study! by! Rodger! Wilkins,! Diana! Warren,! Markus! Hahn! and!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

19!! Australian!Bureau!of!Statistics,!Australian)Social)Trends,)March)2009,)Couples)in)Australia!
(23!December!2009)!
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/4102.0Main+Features20March
%202009>.!

20!! Australian!Bureau!of!Statistics,!Australian)Social)Trends,)March)Quarter)2012)S)Love)Me)
Do!(25!June!2012)!
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/4102.0Main+Features30March
+Quarter+2012>.!

21!! Australian!Bureau!of!Statistics,!above!n!19.!
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Brendan! Houng,22!the! relationship! status! of! a! sample! of! married! and! cohabiting!

couples!was!compared!in!the!five!years!between!2003!and!2008.!!Of!those!married!

in!2003,!90!per!cent!were!still!married!to!the!same!person!in!2008,!whereas!only!59!

per! cent!of! those! in! a! cohabiting! relationship!were! still! in! a! relationship!with! the!

same!person!in!2008!(35!per!cent!were!still!in!a!cohabiting!relationship!and!24!per!

cent! were! married).! ! Of! the! remaining! 41! per! cent,! 15! per! cent! were! in! a! new!

cohabiting! relationship,! 8! per! cent! had!married! someone! else! and! the! remainder!

(18!per!cent)!were!neither!in!a!cohabiting!or!marital!relationship.!

Figure!3!combines!the!results!of!the!study!undertaken!by!Wilkins!et!al!with!respect!

to! cohabiting! relationships,! with! similar! longitudinal! studies! undertaken! in! the!

1970s,! 1980s! and! 1990s.23!! Each! bar! represents! the! status! of! the! cohabiting!

relationships!after!five!years!in!the!respective!decade.!!!

!

Clearly,! in! the! 1970s! cohabiting! relationships! were! far!more! likely! to! result! in! a!

marriage!than!either!to!break!down!or!remain!as!a!cohabiting!relationship!after!5!

years.!!As!can!be!seen!this!has!slowly!changed!so!that!the!results!of!the!most!recent!

study!show!people!in!cohabiting!relationships!to!be!far!more!likely!to!break!up!or!to!

remain!cohabiting!than!they!are!to!marry.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

22!! Rodger!Wilkins!et!al,!'Families,!Incomes!and!Jobs,!Volume!6:!A!Statistical!Report!on!
Waves!1!to!8!of!the!Household,!Income!and!Labour!Dynamics!in!Australia!Survey'!
(Melbourne!Institute!of!Applied!Economic!and!Social!Research,!University!of!Melbourne,!
2011)!<http://melbourneinstitute.com/hilda/statreport.html>.!

23!! Ruth!Weston!and!Lixia!Qu,!‘Family!Statistics!and!Trends:!Trends!in!Couple!Dissolution’!
(2006)!2!Family)Relationships)Quarterly!9,!11.!!
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These!statistics!and!trends!are!used!to!support!the!view!that!cohabiting!couples!as!a!

group! are! fundamentally! different! from! marital! couples! and! are! thus! an!

inappropriate! target! for! the! extension! of! any! marital! legal! rights! and!

responsibilities.! However,! rather! than! leading! to! any! broad[brush! conclusions,! I!

would!like!to!suggest!that!these!statistics!and!trends!invite!closer!scrutiny.!!Why!are!

these!relationships!of!a!substantially!shorter!duration!and!why!are!they!now!more!

likely! than! ever! to! end! in! separation! and! not! marriage?! The! statistics! seem! to!

indicate! that! the! areas! of! greatest! change! concerning! cohabitation! are! the! young,!

never!married!adults.! !A!greater!understanding!of!this!group!may!go!some!way!to!

understanding! these! trends.! ! Thus,! to! effectively! evaluate! the! current! legislative!

regime!in!Australia,!I!suggest!a!greater!level!of!understanding!of!these!statistics!and!

trends!is!vital.!It!is!to!this!that!I!now!turn.!

2.3.!HOMOGENEITY!V!HETEROGENEITY!!

2.3.1)An)Alternative)Approach)

In!much!of!the!research!reviewed!in!Chapter!1,!including!the!arguments!supporting!

‘functional’!and!‘formal’!approaches!to!relationship!recognition,!and!in!the!statistics!

and! trends! quoted! above,! cohabiting! relationships! are! treated! more! or! less! as! a!

homogenous! group,! with! the! arguments! proffered! based! on! analysis! of! the!

characteristics!of!the!group!as!a!whole.!In!a!general!sense,!the!idea!that!cohabiting!

relationships! are! homogenous! is! also! reflected! in! the! policy! choices! in! Australia,!

Canada,!the!UK!and!the!US.!!Australian!family!law!is!applied!to!relationships!that!are!

seen! to! display! functional! ‘marriage[like’! characteristics! (see! Chapter! 1.3.2.1,! 5.3!

and!5.4),!irrespective!of!the!subjective!intentions!of!the!parties!to!the!relationship.!!

This!is!similar!to!the!approach!adopted!in!Canada,!although,!generally!speaking,!the!

rights! and! obligations! that! flow! to! parties! in! cohabiting! relationships! are! not! as!

extensive!as!in!Australia.24!!In!the!UK!(with!the!exception!of!Scotland)!and!most!of!

the!US,!the!opposite!is!the!case,!where!cohabiting!relationships,!irrespective!of!the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

24!! Neol!Semple,!'In!Sickness!and!in!Health?!Spousal!Support!and!Unmarried!Cohabitants'!
(2008)!24!Canadian)Journal)of)Family)Law!317.!
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qualities!and!characteristics!of!the!relationship,!are!seen!as!not! like!a!marriage,! in!

both!purpose!and!function,!and!thus!are!not!recognised!in!many!areas!of!the!law.25!

Therefore! I!would! like! to!devote! the!remainder!of! this!chapter! to! investigating!an!

alternative! way! to! approach! this! issue.! This! alternative! approach! holds! that!

cohabiting! couples! are! not! a! homogenous! group.! Rather,! there! are! diverse!

subcategories! of! cohabiting! couples! who! cohabit! for! different! reasons! and! who!

organise!their!lives!very!differently!from!each!other!and!who!therefore!need!to!be!

analysed!separately.!!!

2.3.2)Cohabiting)Typologies)

2.3.2.1)Cohabitation)as)a)Trial)Marriage)or)as)an)Alternative)to)Marriage)

A! common! way! for! cohabiting! relationships! to! be! categorised! and! studied! is!

orientated! around!marriage! and!marriage! intention.! ! This! is! particularly! so! with!

older! research! conducted! using! data! from! the! 1990s! when! cohabitation! was! a!

relatively!new!phenomenon!and!rates!were!much!lower.!!Although,!in!this!research,!

it!was!often!acknowledged!that!cohabitation!is!a!complex!phenomenon,!it!was!often!

framed!by!reference!to!two!broad!groups:!cohabitation!as!a!type!of!courtship!(pre!

marriage!or!trial!marriage)!versus!cohabitation!as!an!alternative!to!marriage.26!The!

‘alternative! to!marriage’! classification!of! cohabitation! is!very!often!conceptualised!

as!a!type!of!marriage!rejection,!or!alternative!form!of!marriage.!However,!as!Judith!

Seltzer! has! noted,! conceptualising! cohabitation! in! this! way! risks! significantly!

underestimating!the!diversity!that!may!exist!in!the!meaning!of!cohabitation!within!

the!population.27!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

25!! Anne!Barlow!et!al,!Cohabitation,)Marriage)and)the)Law!(Hart!Publishing,!2005).!
26!! See,!eg,!Helen!Glezer,!'Cohabitation!and!Marriage!Relationships!in!the!1990s'!(1999)!47!
Family)Matters!5,!6;!Renata!Forste,!'Prelude!to!Marriage!or!Alternative!to!Marriage?!A!
Social!Demographic!Look!at!Cohabitation!in!the!US'!(2001)!4!Journal)of)Law)and)Family)
Studies!91;!Judith!Seltzer,!'Families!Formed!Outside!of!Marriage'!(2000)!62!Journal)of)
Marriage)and)Family!1247,!who!concluded,!after!a!review!of!the!literature!in!this!field,!
that!cohabiters!fall!into!three!distinct!categories!(a)!cohabiters!who!would!prefer!to!
marry!but!lack!the!economic!resources!to!formalise!their!arrangement!(b)!cohabiters!
who!view!cohabitation!as!an!alternative!to!marriage!and!(c)!cohabiters!who!view!their!
relationship!as!a!trial!marriage.!

27!! Seltzer,!above!n!2,!925.!
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2.3.2.2)Recent)and)More)Nuanced)Research)

Sandra! Buchler,! Janeen! Baxter,! Michele! Haynes! and! Mark! Western! undertook! a!

large[scale! Australian! study! which! was! published! in! 2009.28!! At! the! outset,! the!

researchers! discerned! four! main! categories! of! cohabiters.! ! They! labelled! these:!

‘premarital! cohabiters’,!who!were! not! previously!married! but! intending! to!marry!

(40! per! cent! of! the! sample);! ‘long! term! cohabiters’,! who! were! not! previously!

married! and! not! intending! to! marry! (27! per! cent);! ‘marriage[renouncing!

cohabiters’,!who!were!previously!married!and!not!intending!to!marry!(19!per!cent);!

and! ‘marriage[idealising! cohabiters’,!who!had!previously!married!and! intended! to!

marry! (14! per! cent).! ! Data! relating! to! these! cohabiting! groups! were! analysed!

alongside!data!of!married!couples,!who!were!divided!into!two!categories:!!those!in!

their! first! marriage! and! those! in! a! second! or! higher! order! marriage.! ! By! direct!

reference! to! the!marital! categories,! this! study! looked!specifically!at! the!social!and!

demographic!characteristics!of!cohabiters!in!Australia.!!!

I! pause! here! to!make! some!preliminary! comments.! The! approach! adopted! in! this!

study! is! advantageous! as! it! can! reveal! characteristics! of! subcategories! of!

cohabitants!based!on!a!subjective!intention!regarding!marriage.!!This!is!particularly!

relevant! in! the! Australian! context! as! our! legislative! regime! applies! marital! law!

based!on!an!objective!review!of!relational!‘marriage[like’!characteristics,!with!little!

or!no!consideration!given!to!the!parties’!subjective!intention.!!An!understanding!of!

subjective! intention! regarding! marriage! and! any! trends! or! characteristics! that!

might!be!correlated!to!that!intention!could!greatly!assist!the!evaluation!of!legal!and!

social!policy!concerning!non[marital!relationships.!!

This!approach!is!also!advantageous!as,!in!contrast!to!some!previous!studies,!it!does!

not! assume! that! cohabiting! couples!who! have! never!married! are! either! in! a! trial!

marriage! or! in! an! alternative! to! marriage.! ! However,! I! think! that! the! approach!

adopted!by!this!study!still! involves!a!certain! level!of!generalisation,!which!a!more!

nuanced!approach!to!this!type!of!research!could!avoid.!!Clearly!this!study,!by!design,!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

28!! Sandra!Buchler!et!al,!'The!Social!and!Demographic!Characteristics!of!Cohabiters!in!
Australia'!(2009)!82!Family)Matters!22!(using!data!collected!in!2001!with!a!sample!size!
of!nearly!9000).!
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is!oriented!around!marriage!(marriage!intention!and!marital!history).!!With!respect!

to! the! intention! to! marry! variable,! there! were! five! possible! response! categories!

ranging!from!‘very!likely’!to!‘very!unlikely’.!!Those!that!responded!with!‘very!likely’!

or! ‘likely’!were!categorised!as! intending! to!marry!with! the!rest!categorised!as!not!

intending!to!marry.!!The!problem,!as!I!see!it,!is!with!those!people!categorised!as!not!

intending!to!marry.! ! I!suspect,!and!the!studies!in!the!next!section!seem!to!support!

this! notion! (see! 2.4! below),! that! this! group! is,! within! itself,! quite! diverse! and!

includes! couples! that! have! rejected!marriage! and! are! living! as! cohabiters! for! the!

long!term!and!also!people!who!are!cohabiting!for!reasons!that!have!nothing!to!do!

with!their!view!on!marriage!(see!2.4.1!and!2.4.2!below).!!

The!study!nevertheless!affirmed!that!cohabitants!are!indeed!a!heterogeneous!group!

with!a!significant!amount!of!variation!between!cohabitation!groupings!and!married!

groupings! in! terms! of! characteristics,! attitudes! and! intentions.! In! general!

accordance! with! the! statistics! and! trends! identified! above,! the! study! found! that!

people!who!had!the!longer!union!length!were!more!likely!to!be!in!a!first!marriage.!!

However,!this!was!then!followed!by!premarital!cohabiters!and!long!term!cohabiters,!

with! higher! order! marriages,! marriage[renouncing! cohabiters! and! marriage–

idealising! cohabiters! falling! in! behind.! ! As! the! authors! note,! this! suggests! that!

groups! who! had! been!married! previously! had! a! shorter! union! length! than! those!

who! were! in! their! first! marriage! or! those! who! had! never! married.! ! This! result!

questions!one!of!the!core!assumptions!behind!the!formal!approach!to!relationship!

recognition:! that! marriages! have! a! longer! union! length! than! cohabiting!

relationships.!!The!results!of!this!study!indicate!that!this!proposition!only!holds!true!

if! you! compare! cohabiting! couples!who!have!never!married!with! couples! in! their!

first!marriage,!or!if!you!compare!couples!in!higher!order!marriages!with!marriage[

renouncing!cohabiters.!!The!results!of!the!study!indicate!that!premarital!cohabiters!

and! long[term! cohabiters! were! more! likely! to! have! a! longer! union! length! than!

higher!order!marriages.!!
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Of!course,!this!is!not!the!only!way!that!cohabiting!couples!can!be!subcategorised.!!A!

UK! study! published! in! 2010! by! Anne! Barlow! and! Janet! Smithson29!developed!

classifications! based! on! the! results! of! an! analysis! of! cohabitants’! practices! and!

attitudes.! ! A! typology! including! four! cohabiting! categories! was! the! result.! The!

‘Ideologues’!were!defined!as!being! in! long! term!committed!relationships! in!which!

one! or! both! partners! have! an! ideological! objection! to! marriage.! The! ‘Romantics’!

were!defined!as!couples!who!expect!eventually!to!get!married!and!see!cohabitation!

as!a!step!towards!it!and!marriage!as!a!serious!commitment.!The!‘Pragmatists’!take!a!

functional!view!and!make!decisions!about!whether!to!marry!or!cohabit!on!legal!or!

financial!grounds.!Lastly,!there!were!the!‘Uneven!Couples’,!in!which!one!party!wants!

to! marry! and! one! does! not! or! in! which! one! party! is! more! committed! to! the!

relationship!than!the!other.!!!

Barlow! and! Smithson! found! that! there! was! a! link! between! their! cohabiting!

typologies! and! commitment! and! money! management! systems! within! cohabiting!

relationships.!These! results!are!discussed! later! in! this! chapter! (2.5.1).! !This! study!

also! gives! additional! insight! into! the! diversity! and! complexity! in! cohabiting!

relationships,!particularly!when!read!in!conjunction!with!the!previous!study.!!

A!third!way!cohabiting!couples!have!been!subcategorised!uses!a!typology!based!on!

the! presence! of! children! and! marital! history.! ! This! approach! divides! cohabiting!

couples! into! three! main! groups:! the! young! and! never! married! with! no! children;!

those!who! cohabit! after! one! or! both! have! experienced! a! divorce;! and! cohabiting!

parents.! As! will! be! seen,! this! approach! has! been! adopted! by! a! number! of!

researchers,!whether!in!its!entirety!or!for!specific!analysis!of!a!single!subcategory.!

And!while,!as!with!the!other!typologies!above,!there!are!limitations!associated!with!

certain!levels!of!generalisation,!this!approach!does!have!certain!advantages.!First,!it!

is! easy! to! divide! marital! couples! into! similar! groupings:! first! marriage! without!

children,!second!marriage!for!one!or!both!spouses,!and!married!with!children.!This!

assists! in! more! sophisticated! comparison! to! marital! relationships.! ! Second,! it!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

29!! Anne!Barlow!and!Janet!Smithson,!'Legal!Assumptions,!Cohabitants'!Talk!and!the!Rocky!
Road!to!Reform'!(2010)!22!Child)and)Family)Law)Quarterly!328.!This!research!used!data!
from!two!previous!studies.!The!first!was!a!qualitative!study!conducted!between!2006!
and!2009!and!the!second!was!a!nationally!representative!sample!(3197!respondents)!
with!a!follow!up!qualitative!study!of!48!in[depth!interviews!conducted!in!2009.!!
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enables! discrete! analysis! of! what! effect! cohabitants’! children! might! have! on!

cohabitants’! practices,! particularly! for! the! division! of! labour! and! money!

management!(see!2.5!and!2.6!below).!

2.3.3)Concluding)Comments)

The!results!of!these!studies!indicate!that!it! is!erroneous!to!assume!that!cohabiting!

couples!are!homogenous!and!that!it!therefore!would!be!incorrect!to!extrapolate!and!

apply!averages!and!tendencies!to!the!group!as!a!whole,!and!thus!untenable!to!base!

social!and!legal!policy!on!those!results.!!Moreover,!it!is!important!to!recognise!that!

along!with!being!diverse,!relationships!are!also!dynamic!and!change!in!character!as!

they!evolve.! !As!Chapter!5.4.2!will!demonstrate,! the! law! in!Australia!assumes! that!

the! point! at! which! a! couple! begins! cohabiting! (even! if! they! have! subsequently!

married)! is!a!critical!point! in! the!relationship,!a!point!at!which! the!relationship! is!

highly!likely!to!become!visible!to!the!law.!But!is!this!how!couples!themselves!view!

it,! and! importantly,! is! this! how! they!behave?! !Does! the!nature!of! the! relationship!

change!from!a!dating!type!relationship!to!one!that! is!marriage[like,!particularly! in!

terms!of!economics,!when!a!couple!begins!to!cohabit,!or!do!these!changes!happen!

later,!over!time,!or!following!some!other!event!such!as!the!purchase!of!property!or!

the! birth! of! a! child?! ! The! remainder! of! this! chapter!will! be! devoted! to! reviewing!

more!discrete! areas!of! research! to! gain! a! greater!understanding!of! these! types!of!

issues.!

2.4.!YOUNG!&!CHILDLESS!COHABITANTS!

As!I!have!already!indicated,! the! incidence!of!cohabitation!among!young!adults!has!

seen! a! dramatic! change! over! the! last! 40! years.! ! ! However,! as! the! following!

discussion! demonstrates,! the! change! in! the!way! young! people! form! relationships!

and!how!these!relationships!develop!and!evolve! is!even!more!complex! than!these!

preliminary! statistics! reveal,! and! might! go! some! way! to! help! explain! the! trend!

towards! more! cohabiting! relationships! dissolving! and! fewer! remaining! intact! or!

being!converted!into!marriage.!!!

In! this! section,! I! will! investigate! four! aspects! of! cohabiting! relationships! among!

young!adults.! !The!first!subsection,! ‘the!transition!into!cohabitation’,!overlaps!with!
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the! second,! ‘the! motivation! behind! cohabitation’,! with! many! of! the! studies!

conflating!these!two!aspects!in!their!analysis.! !However,!I!think!that!these!are!two!

important! areas! that! require! separate! analysis.! The! transition! from! dating! into!

cohabitation! is! important! for! discrete! analysis! in! particular,! as! it! is! the! point! at!

which! a! relationship! is! likely! to! attract! attention! from! the! law! (see! in! particular!

Chapter!5.4.2).!!Thus!I!have,!where!possible,!teased!out!the!discrete!results!from!the!

studies.!!

2.4.1)The)Transition)into)Cohabitation)

There! have! been! a! number! of! recent! studies! that! specifically! investigate!

characteristics! of! the! intimate! relationships! of! young! adults.! ! One! of! the! more!

interesting! and! perhaps! surprising! results! from! research! conducted! in! this! area!

relates!to!young!people’s!transition!into!cohabitation.!!Overwhelmingly,!the!results!

of!these!studies!suggest!that!young!people!often!do!not!make!a!deliberate!decision!

to!move!in!together.!!!

Research! conducted! in! the! US! found! that,! generally! speaking,! couples! are! not!

deciding!between!cohabitation!and!marriage.30!The!participants! in! the!study!often!

viewed! the! move! into! cohabitation! as! a! gradual! transition,! conceptualised! as! a!

‘slide’!or!a!‘drift’!into!and!out!of!cohabitation.!Significantly,!none!of!the!respondents!

in!this!study!stated!that!they!or!their!partner!were!deciding!between!cohabitation!

and!marriage!at!the!outset!of!their!cohabitation,!although!marriage!may!have!been!

on!the!horizon!for!some!couples,!whether!through!engagement!or!through!passing!

discussion.!!!

In!a!large!scale!study,31!also!from!the!US,!participants!were!asked!to!choose!one!of!

three! options! describing! their! transition! into! cohabitation.! The! first! option! was:!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

30!!Wendy!Manning!and!Pamela!Smock,!'Measuring!and!Modelling!Cohabitation:!New!
Perspectives!from!Qualitative!Data'!(2005)!67!Journal)of)Marriage)and)Family!989!(115!
in!depth!interviews!with!respondents!aged!between!21!and!35).!

31! Scott!Stanley,!Galena!Rhoades!and!Frank!Fincham,!'Understanding!Romantic!
Relationships!Among!Emerging!Adults:!The!Significant!Roles!of!Cohabitation!and!
Ambiguity'!in!Frank!Fincham!and!Ming!Cui!(eds),!Romantic)Relationships)in)Emerging)
Adulthood!(Cambridge!University!Press,!2011)!234,!(1,294!unmarried!individuals!aged!
18[34,!who!had!been!involved!in!an!exclusive!heterosexual!relationship!that!lasted!for!
two!months!or!longer).!
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‘talked!about!it,!planned!it!and!then!made!a!decision!together!to!do!it’,!indicating!a!

deliberate!decision.!!The!second!option!was:!‘We!didn’t!think!about!it!or!plan!it.!!We!

slid! into! it’.! The! third! option! was:! ‘We! talked! about! it! but! then! it! just! sort! of!

happened’.!The! latter! two! indicate!that! the!movement! into!cohabitation!was!not!a!

deliberate!decision.! !The! researchers! found! that!one[third!of!participants! fell! into!

each! category,! indicating! that! for! the! majority! of! participants! (two[thirds)! the!

decision!to!move!in!together!is!not!typically!a!deliberative!process!for!young!adults.!

The! general! absence! of! a! decision! to! cohabit! is! also! supported! by! research!

undertaken! in! Australia.! ! ! A! qualitative! study! published! in! 2000! by! Jo! Lindsay32!

found! that! cohabiters! did! not! attribute! any! deep! meaning! to! the! relationship!

through!the!transition!into!moving!in!together.! !It!was!merely!perceived!to!be!‘the!

next! step’! in! the! relationship! or! an! event! that! ‘just! happened’! or! a! ‘convenient’!

move.!!Lindsay!suggests!that!‘the!next!step’!explanation!indicates!that!relationships!

follow! paths,! with! steps! being! inevitable,! natural! and! thus! becoming! the! norm.!!

Lindsay!argues!that!this!understanding!is!similar!to!the!way!young!couples!entered!

into!marriage! in! the! 1970s!with! it! being! a! natural! and! inevitable! step,! and! once!

married,!the!next!step!was!buying!a!home!and!then!parenthood.33!

In!this!study,!not!one!of!the!couples!had!any!type!of!celebration!when!they!moved!in!

together.!!!Nor!did!they!make!an!announcement!of!any!kind.!This!is!in!stark!contrast!

to!a!private!celebration!that!the!couples!in!the!study!had!when!they!first!went!out,!

first! kissed! or!when! they! first! slept! together.! !When! the! respondents!were! asked!

whether!they!needed!to!rethink!their!relationship!when!they!began!cohabiting,!or!

needed!to!consider!the!implications!of!moving!in!together,!21!out!of!30!responded!

‘No’.! ! Of! the! nine! cohabiters! who! did! consider! the! implications! of! moving! in!

together,! three! considered! a! potential! loss! of! independence.! ! There!was! only! one!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

32!! Jo!Lindsay,!'An!Ambiguous!Commitment:!Moving!In!to!a!Cohabiting!Relationship'!(2000)!
6!Journal)of)Family)Studies!120.!!The!study!was!based!on!interviews!of!fifteen!unmarried,!
heterosexual!childless!couples!conducted!in!1993,!all!aged!between!20!and!35!who!had!
been!cohabiting!for!less!than!four!years).!

33!! Ibid!124.!
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person!in!the!study!who!felt!they!were!making!a!greater!commitment!by!moving!in!

with!their!partner.34!!!

In! a!more! recent! Australian! study,! conducted! by! Gordon! Carmichael! and! Andrea!

Wittaker,35!the!majority! of! respondents! again! reported! that! there!was! no! distinct!

decision! regarding! moving! in! together.! ! In! line! with! the! previous! study,! the!

respondents!commonly!reported! that!cohabitation! ‘just!happened’,!or!evolved!out!

of!regularly!staying!the!night!in!which!they!were!‘sort!of!living!together!anyway’,!or!

the!process!was!described!as!the!‘natural!progression’!to!becoming!more!intimately!

acquainted!with!the!other!person.!!!!!

It! might! be! argued! that! the! participants! in! these! studies,! who! described! the!

transition! into! cohabitation! as! ‘the! next! step’! or! ‘a! natural! progression’,! saw!

cohabiting! as! some! sort! of! change! in! the! nature! of! their! relationship,! when!

compared!with! those!who! responded!with! ‘just!happened’!or! for! ‘convenience’!or!

‘pragmatic’!reasons.! !However,!as!Lindsay!points!out,!the!meaning!attached!to!this!

‘next! step’! remained! unarticulated. 36 !! Lindsay! also! observed! that! during! the!

interviews!she!conducted,!the!participants!seemed!to!be!constructing!their!accounts!

of!moving!in!together!on!the!spot.37!

Moreover,! in! the! vast! majority! of! ‘natural! progression’! cases,! there! was! still! no!

deliberate!or!careful!decision!and!the!participants!expressed! ‘natural!progression’!

in! a! way! that! downplayed! its! significance.! ! For! example,! some! comments! in! the!

Carmichael!and!Wittaker!study!included:!

a!natural!progression!I!suppose.!!I!don’t!know!what!actually!prompted!it!!

and:!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

34!! Ibid!131[32.!
35!! Gordon!Carmichael!and!Andrea!Whittaker,!'Living!Together!in!Australia:!Quantitative!
Insights!into!a!Complex!Phenomenon'!(2007)!13!Journal)of)Family)Studies!202!
(interview[based!study!conducted!in!2002[2003!with!51!females,!35!males!and!29!
couples!–!13!females!and!9!males!were!not!partnered)!(115!interviews!in!total).!While!a!
minority!of!the!participants!no!longer!fell!in!the!‘young!adult!category’,!the!research!
focused!on!their!past!experiences!with!respect!to!cohabitation,!most!of!which!occurred!
when!they!were!young!adults).!!

36! Lindsay,!above!n!32,125.!
37! Ibid!127.!
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We!were!spending!more!and!more!time!together,!so!it!was!easier!for!him!to!move!in!
than!to!go!home!…!He’s!my!soulmate.!!It!was!a!very!natural!progression!for!him!to!
move!in!…!We!didn’t!say!‘Hey,!let’s!live!together.’!He!arrived!one!day!and!never!left!!

and:!

It!was!just!more!convenient.!It!was,!I!dunno,!just!a!natural!progression!I!suppose.38!!!!

The! results! of! these! studies! support! the! proposition! that! cohabitation! for! young!

adults! is!very!often!not!a!planned!or!deliberate!decision!and! is! frequently!seen!as!

just!a!continuation!of!the!relationship,!even!for!those!who!consider!it!to!be!the!‘next!

step’.!Thus,!it!cannot!be!said!that!the!transition!into!cohabitation!for!young!adults!is!

in!any!way!akin! to! the!deliberate!and!planned! transition! into!marriage.! ! ! In!many!

cases,!and!at!least!initially,!it!might!be!more!accurate!to!conceptualise!young!adults’!

cohabitation!as!a!form!of!dating.!!As!Chapter!5.4.2!will!demonstrate,!this!is!in!stark!

contrast! to!how! the! law! in!Australian! treats! cohabiting! couples,!with! the!point! at!

which! the! couple! move! in! together! very! often! seen! as! the! point! at! which! the!

relationship!becomes!a!de!facto!relationship.!!!

2.4.2)Motivation)Behind)Cohabitation)–)Reasons)for)Living)Together)

As! I!have!already!noted! (2.3.2.1!above),! there! is!a!belief!among!some!researchers!

and!commentators!in!this!area!that!young!couples!cohabit!to!test!their!relationship,!

as! a! type! of! trial! marriage,! or! as! an! alternative! to! marriage.! ! Current! research!

indicates,! however,! that! these! are! rare! motivations! behind! cohabitation.! ! In! the!

large!US!study!(see!2.4.1!above),39!few!participants!cited!either!of! these! factors!as!

their!primary!reason!for!cohabiting.!!The!primary!reason!was!to!enable!the!couples!

to!spend!more!time!together!(around!45!per!cent!of!respondents),40!and!the!second!

most! popular! reason! was! described! as! convenience! (around! 23! per! cent! of!

respondents),! including! benefits! of! cohabitation,! such! as! sharing! financial!

obligations! and! expenses! or! living! in! a! more! convenient! location.! ! Testing! the!

relationship! scored! very! low! (around! 7! per! cent)! and! less! than! 1! per! cent! of!

respondents! indicated! that! marriage! rejection! was! their! primary! reason! for!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

38!! Carmichael!and!Whittaker,!above!n!35,!208[9.!
39! Stanley,!Rhoades!and!Fincham,!above!n!31.!
40!! This!category!overlaps!to!a!certain!extent!with!the!‘next!step’!identified!under!the!
transition!into!cohabitation.!
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cohabitation.!!A!second,!smaller!US!qualitative!study41!supports!these!findings,!with!

the!majority!of! respondents! saying! their!primary! reason!was! to! spend!more! time!

with!their!partner.!!Financial!reasons!were!cited!in!only!18.5!per!cent!of!cases!and!

only! 14.3! per! cent! wanted! to! test! their! relationship! before! marriage.! Marriage!

rejection!was!cited!by!only!six!per!cent!of!the!respondents.!!

Similarly,! Carmichael! and! Wittaker 42 !found! that! ‘natural! progression’! and!

‘pragmatism’,! including! economic! factors,! a! desire! to! live! away! from!parents,! and!

other! practical! reasons! such! as! the! comparative! standard! of! the! partner’s!

accommodation,!are!the!primary!motivations!behind!cohabitation.! !Again,!the!idea!

that! cohabiting! relationships! are! some! sort! of! trial! marriage! was! not! widely!

subscribed! to! and! sometimes! even! flatly! rejected.! ! That! said,! there! were! a! few!

couples!in!this!study!whom!the!authors!(as!opposed!to!the!participants)!identified!

as!being! in! a! type!of! alternative! to!marriage.!Each!of! these! relationships!was! five!

years!or!greater!in!length!and!more!often!than!not!there!were!children!present.!

Lindsay!also!found!that!few!cohabitants!had!explicit!plans!for!the!future!when!they!

moved!in!together!and!only!one!couple!out!of!15!had!discussed!whether!the!living!

arrangements! would! be! temporary! or! permanent.! ! It! was! more! ‘see! what!

happens’.43!I! would! suggest! that! it! is! a! stretch! to! interpret! ‘spending! more! time!

together’,! ‘convenience’! and! ‘pragmatism’! —! the! primary! motivations! behind!

cohabitation!—!as!an!indication!of!a!higher!level!of!commitment.!!

It!is!clear,!however,!that!there!is!still!some,!albeit!weaker,!link!between!cohabitation!

and! marriage.! ! For! instance,! although! in! the! large! US! study! 66! per! cent! of!

respondents!stated!that!they!had!no!plans!to!marry!when!they!began!cohabitation,!

consistent! with! the! dynamic! nature! of! relationships,! 59! per! cent! had! developed!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

41! Galena!Rhoades,!Scott!Stanley!and!Howard!Markman,!'Couples'!Reasons!for!
Cohabitation:!Associations!with!Individual!Well[Being!and!Relationship!Quality'!(2009)!
30!Journal)of)Family)Issues!233!(in!depth!mail!surveys!of!120!heterosexual!couples!who!
had!cohabitated!for!a!relatively!short!time,!a!median!1.5!years.!!The!women!were!on!
average!28!and!the!men!30).!

42!! Carmichael!and!Whittaker,!above!n!35,!219[220.!!!
43!! Lindsay,!above!n!32,!131[32.!!!
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plans! to! marry! or! became! engaged! during! cohabitation.44!Similarly,! Australian!

research! shows! that! 54! per! cent! of! cohabitants! either! had!marriage! plans! at! the!

commencement!of!cohabitation!or!developed!those!plans!during!cohabitation.45!!

The!Australian!research!conducted!by!Carmichael!and!Whittaker!also! investigated!

the! triggers! for! the! transition! from! cohabitation! to! marriage. 46 !! For! some,!

cohabitation! was! an! implicit! or! explicit! engagement.! ! Typically,! these! couples!

moved!in!together!following!a!decision!to!marry,!and!married!within!two!years!of!

starting!cohabitation.!!For!others,!the!decision!to!marry!coincided!with!the!decision!

to!have!children,!with!a!number!of!couples!having!cohabited!for!many!years!before!

that.!Others,!having!not!consciously!been!conducting!a!trial!marriage,!nevertheless!

decided!to!marry!after!assessing!their!experience!through!cohabitation.!Some!of!the!

less! common! reasons! given! for! marriage! during! cohabitation! were! social!

expectations,! waiting! for! a! marriage! proposal,! and! even! waiting! for! one! of! the!

parties!to!reach!marriageable!age!!!!

2.4.3)Dissolution)of)Young)Adult)Relationships)

Although,! as! I! have! noted! above,! cohabitation! is! a! precursor! for! around! three!

quarters!of!marriages,!it!is!not!the!case!that!most!cohabiting!relationships!result!in!

marriage.!Studies!undertaken!in!the!UK!show!that!of!those!living!with!partners!for!

the!first!time,!around!seven!in!ten!will!be!in!cohabiting!relationships!that!are!largely!

experimental.! ! It! is! often! the! second! or! third! cohabitation! that! is! a! prelude! to!

marriage.47!!And!there!is!a!similar!trend!in!Australia.!!As!I!have!already!noted,!in!the!

1970s,! when! the! more! prevalent! pattern! of! young! people! living! together! before!

marriage!began!to!develop,!most!of!these!first!cohabiting!relationships!resulted!in!

marriage.!The!results!of!quantitative!longitudinal!studies!detailed!above!(see!2.2.2!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

44!! Stanley,!Rhoades!and!Fincham,!above!n!31,!237[38.!See!also!Jessica!Cohen!and!Wendy!
Manning,!'The!Relationship!Context!of!Premarital!Serial!Cohabitation'!(2010)!39!Social)
Science)Research!766,!which!provides!broad!support!for!these!findings.!

45!! Buchler!et!al,!above!n!28,!24.!!!
46!! Carmichael!and!Whittaker,!above!n!35,!216[17.!
47!! Furlong!and!Cartmel,!above!n!1,!66.!
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and! fig.! 3! above)! show! that!nowadays! cohabiting! relationships! are!more! likely! to!

dissolve!than!to!either!remain!intact!or!be!converted!into!marriage.48!

It!is!also!becoming!increasingly!common!for!people!to!cohabit!more!than!once.49!!A!

study! from!the!US! found!that!nearly!one[quarter!of!women!who!cohabited!during!

emerging!adulthood!(18[30)!cohabited!with!more!than!one!partner!and!that!these!

‘serial! cohabiters’! were! much! less! likely! to! expect! to! marry! their! cohabiting!

partners!at!the!outset!of!cohabitation.50!!

The! reasons!given!by! the!participants! in! the! studies!as! to!why! their! relationships!

dissolved! are,! unsurprisingly,! varied.! More! common! themes! include! lack! of!

commitment!or! ‘too!early! to!commit’;! the!other!person! is!not! the!one!with!whom!

the!participant!imagined!settling!down;!or!the!parties!realised!they!were!heading!in!

different!directions.51!!Many!of!the!relationships!were!entered!into!when!the!parties!

were!quite!young!and!were!described!by!the!participants!as!‘just!rolling!along’!and,!

somewhat!surprisingly,!some!of!these!relationships!were!comparatively!quite!long!

—!between!3!and!9!years.52!

2.4.4)Cohabitation,)Commitment)and)Young)Adults))

As! is! apparent! from! the! above! discussion,! young! adults! navigate! a! relationship!

development! landscape!that! is!quite!different! from!that!experienced!by!people!20!

or!30!years!ago.! !What!used! to!be!clear! stages! for! relationship!development!have!

become! far! less! structured,! with! fewer! identifiable!markers! for! defining! types! of!

relationships.53!!!

As! Chapter! 3! will! demonstrate! (in! particular! 3.2.2),! from! society’s! perspective,! a!

marriage!sends!a!clear!message!as!to!the!type!of!relationship!between!the!parties.!A!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

48!! See!also!Lixia!Qu!and!Ruth!Weston,!'Starting!Out!Together!Through!Cohabitation!or!
Marriage'!(2001)!60!Family))Matters!76,!79;!Peter!McDonald,!'Transformations!in!the!
Australian!Family'!in!Siew[Ean!Khoo!and!Peter!McDonald!(eds),!The)Transformation)of)
Australia's)Population:)1970S2030!(UNSW!Press,!2003)!77,!85.!

49!! Carmichael!and!Whittaker,!above!n!35,!214.!!!
50!! Cohen!and!Manning,!above!n!44,!773.!
51!! Carmichael!and!Whittaker,!above!n!35,!215[16.!
52!! Ibid.!
53!! Stanley,!Rhoades!and!Fincham,!above!n!31,!239.!



Chapter)Two:)Statistics)and)Social)Science)Research)

68!

marriage!also!sends!a!clear!message!to!the!parties!themselves.!!Marriage!is!a!public,!

unambiguous! declaration! of! commitment.! ! And! while! at! some! point! in! the! past,!

cohabitation!may!have!been!understood!as!a!prelude!to!marriage!and!interpreted!as!

a! type! of! engagement! by! both! society! and! the! parties! to! the! relationship,! with! a!

certain!symbolic!meaning!and!value!attached,!the!above!analysis!suggests!that!such!

a!conceptualisation!of!cohabitation!would!now!be!an!error,!particularly! for!young!

people.!!In!Western!society,!the!act!of!cohabitation!conveys!little!information,!except!

perhaps!that!the!couple!may!be!‘seriously!dating’.54!!

In!terms!of!commitment,!cohabitation!is!very!difficult!to!conceptualise.!!In!contrast!

to! the! publicly! declared! commitment! in! marriage,! commitment! in! a! cohabitation!

context! is! very! often! private.! ! Carol! Smart! and! Pippa! Stevens! have! observed! that!

within!cohabiting!relationships!commitment!can!range!from!mutual!commitment!to!

contingent! commitment! (and! in! some! cases,! no! commitment). 55 !Mutual!

commitment!is!described!as!a!conscious!joint!venture!with!a!reasonable!expectation!

of!permanence!and! in!which!children!are!present!and/or!planned.! !Clearly,! this! is!

similar! to,! if! not! the! same! as,! the! commitment! that! is! understood! to! accompany!

marriage.!!In!contrast,!markers!of!contingent!commitment!in!a!relationship!include!

an! absence! of! presumption! that! the! relationship!will! last! (although! there!may! be!

hope);!a!short!period!that!the!couple!have!known!each!other!(although!this! is!not!

always!the!case);!a!requirement!for!significant!personal!change!if!the!relationship!is!

to!work;!and!no!plan!for!children.56!!

Stanley,! Rhoades! and! Fincham! hypothesise! that! the! ambiguous! nature! of!

commitment!within!a!cohabiting!relationship! feels!safer! than!clarity! for!parties! to!

these! relationships,! when! clarity! is! perceived! to! be! associated!with! an! increased!

risk! of! rejection! and! loss.! ! They! also! suggest! that! some! people! in! cohabiting!

relationships!may!regard!ambiguity!as!practical,!until!they!are!ready!for!marriage.!

Ambiguity! about! commitment! and! the! future! can! allow! relationships! with! an!

uncertain! future! to! continue! without! the! pressure! of! marriage.! The! authors! also!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

54! Ibid.!
55!! Carol!Smart!and!Pippa!Stevens,!Cohabitation)Breakdown!(Family!Policy!Studies!Centre,!
2000).!

56!! Ibid!23[33.!
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suggest! that! ambiguity! is! protective!where! there! are! significant! dissimilarities! in!

personality! traits! or! commitment! between! the! parties! in! the! relationship.57!The!

ambiguity! in! commitment! in! cohabiting! relationships! may! make! ending! these!

relationships! little! more! traumatic! than! ending! a! dating! relationship,! especially!

where!there!are!no!children.58!!!!

2.4.5)Young)People)and)Cohabitation)–)Concluding)Comments))

The! insights! into!young!adults!and!cohabitation!offered!by! the!preceding!analysis!

are! particularly! useful,! as! they! question! the! implicit! assumption! in! many! prior!

studies! that! young! adults! are! deciding! between!marriage! and! cohabitation.! They!

also!support!the!view!that!there!has!been!a!fundamental!change!in!the!way!young!

people! form! and! develop! relationships.! ! In! particular,! the! findings! that! the!

transition!into!cohabitation!is!not!planned,!is!gradual,!and!is!often!not!linked!to!an!

increased! level! of! commitment,! are! important! insights! into! these! relationships,!

particularly!when!juxtaposed!with!the!process!for!entry!into!marriage.!

These!findings!are!also!useful!when!considering!the!point!at!which,!and!basis!upon!

which,!the!law!should!intervene!in!personal!relationships.!The!analysis!in!Chapter!5!

will! show! that! the! act! of! moving! in! often! marks! the! beginning! of! a! de! facto!

relationship!(5.4.2)!and! that!provided!a!couple! live! together! full! time!and!present!

themselves!publicly!as!a!couple,!the!court!will!have!no!difficulty!in!finding!they!are!

in! a! de! facto! relationship! (5.4.12).!However,! this! research! indicates! that,! in!many!

instances,! moving! in! together! does! not! necessarily! translate! into! increased!

commitment! or! really! change! the! nature! of! these! relationships.! ! This! questions!

whether! the! point! at! which! cohabitation! begins! is! an! appropriate! marker! for!

determining! the! point! at! which! a! relationship! becomes! legally! relevant.! ! More!

fundamentally! though,! this! also! questions! whether! the! fact! of! a! couple! living!

together,!of!itself!and!without!anything!significantly!more,!justifies!the!imposition!of!

marital!rights!and!responsibilities!onto!these!relationships.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

57!! Stanley,!Rhoades!and!Fincham,!above!n!31,!240[42.!
58!! Carmichael!and!Whittaker,!above!n!35,!221.!!!
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2.5.!FINANCIAL!ASPECTS!OF!INTIMATE!RELATIONSHIPS!

2.5.1)Money)Management)within)Intimate)Relationships)

Money!management!within!intimate!relationships!is!directly!relevant!to!the!policy!

concerning!cohabiting!couples,!as!the!policy!is!informed!by!assumptions!regarding!

household! financial! practices.59!! ! A! common! reason! proffered! in! support! of! the!

argument! that! the! protection! of! the! law! should! not! be! extended! to! cohabiting!

couples! is! that! statistically60!they! are! far! less! likely! than!married! couples! to! pool!

financial! resources.! It! is! argued! that! this! shows! that! these! couples! are! financially!

independent!rather!than!interdependent!and!that!they!therefore!cannot!be!viewed!

as!an!economic!partnership!in!the!way!marital!couples!can!be.!!It!is!also!argued!that!

this! lack!of!pooling! is!symbolic!of! the!reality!that!cohabiting!relationships!are! less!

committed,!less!based!on!trust!and!more!financially!accountable,!and!are!therefore!

not! marriage[like.! ! These! comments! are! supported! by! studies! that! compare! the!

financial!aspects!of!cohabiting!relationships!with!those!of!marriages.61!!!

However,! as! will! be! seen,! the! research! used! to! support! this! proposition! lacks! a!

certain! level! of! sophistication.! It! often! does! not! consider! different! types! of!

relationships! that! exist!within! the! two!broad! categories!of! cohabiting!and!marital!

couples.!!!

Generally! speaking,! these! studies! analyse! the! extent! to! which! the! parties! to! the!

different! types! of! relationships! manage! their! finances! or! pool! their! funds,!

sometimes!indicated!by!the!ownership!and!use!of!bank!accounts.!!Although!joint!or!

separate! accounts! do! not! automatically! translate! to! joint! or! independent!ways! of!

managing!money,! they! are! indicative! and! symbolic.! If! a! couple! has! joint! accounts!

only,! independent!money!management! is! necessarily! excluded,! indicating! a!more!

financially! interdependent! relationship.! In! contrast,! separate! accounts! indicate! a!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

59!! Chapter!3!(in!particular!3.2)!investigates!this!point!in!detail.!
60!! See,!eg,!Edith!Gray!and!Ann!Evans,!'Do!Couples!Share!Income?!Variation!in!the!
Organisation!of!Income!in!Dual[Earner!Households'!(2008)!43!Australian)Journal)of)
Social)Issues!441,!450[51.!

61!! A!good!example!of!the!use!of!studies!to!support!this!argument!is!Marsha!Garrison,!'Is!
Consent!Necessary?!An!Evaluation!of!the!Emerging!Law!of!Cohabitant!Obligation'!(2005)!
52!UCLA)Law)Review!815,!839[40.!
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higher!level!of!financial!independence!and!autonomy!within!the!relationship.62!A!UK!

qualitative! study! showed! this! to! be! predominantly! true! for! all! but! one! of! the!

cohabiting!couples! in!that!study.63!!Moreover,!qualitative!research!also!shows!that!

even!partial!pooling!(some!joint!and!some!separate!accounts)!is!more!reflective!of!

independent!money!management,! with! the! participants’! income! typically! initially!

paid!into!separate!accounts!and!then!a!fixed!sum!transferred!into!a!joint!account!to!

cover!household!bills.64!!!

Predictably,! joint! accounts! are! far! more! prominent! in! marriage! than! cohabiting!

relationships.! ! In! 2006[07,! 83! per! cent! of! married! couples! in! Australia! had! joint!

accounts! (with! or!without! a! separate! account),!with!50!per! cent! just! having! joint!

accounts!and!16!per!cent!just!having!separate!accounts.!!This!contrasts!with!41!per!

cent!of! cohabiting! relationships!having! joint!accounts! (with!or!without!a! separate!

account);! 13! per! cent! just! having! joint! accounts;! and! 58! per! cent! just! having!

separate! accounts.65!! These! differences! between! the! broad! categories! of!marriage!

and!cohabitation!are!quite! significant.!Furthermore,! these! types!of! results!are!not!

limited! to! Australia.! A! study! comparing!money!management! in! the! United! States!

and! Sweden 66 !found! that,! even! though! cohabitation! was! significantly! more!

prevalent!in!Sweden!than!the!US,67!48!per!cent!of!cohabiting!couples!in!Sweden!and!

46!per!cent!of!cohabiting!couples!in!the!US!kept!their!money!separate.68!!

Do!these!same!trends!apply,!however,!when!subcategories!of!cohabiting!and!marital!

relationships! are! analysed?! ! By! far! the! best! research! in! this! area! has! been!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

62!! Supriya!Singh,!'Balancing!Separateness!and!Jointness!of!Money!in!Relationships:!The!
Design!of!Bank!Accounts!in!Australia!and!India'!in!Nuray!Aykin!(ed),!
Internationalization,)Design)and)Global)Development,!(Springer,!2009)!vol!5623,!505,!
508.!

63!! Katherine!Ashby!and!Carole!Burgoyne,!'Separate!Financial!Entities?!Beyond!Categories!
of!Money!Management'!(2008)!37!The)Journal)of)SocioSEconomics!458:!only!one!of!the!
surveyed!couples!with!separate!accounts!had!‘shared!ownership’!of!their!funds.!!

64!! Carole!Burgoyne!et!al,!'"All!my!Worldly!Goods!I!Share!with!You"?!Managing!Money!at!the!
Transition!to!Heterosexual!Marriage'!(2006)!54!The)Sociological)Review!619,!628;!Ashby!
and!Burgoyne,!above!n!63,!466.!

65!! Singh,!above!n!62,!507.!
66!! Kristen!Heimdal!and!Sharon!Houseknecht,!'Cohabiting!and!Married!Couples'!Income!
Organisation:!Approaches!in!Sweden!and!the!United!States'!(2003)!65!Journal)of)
Marriage)and)Family!525.!

67! In!1994,!24.3!per!cent!of!all!couples!living!together!in!Switzerland!were!cohabiters!
compared!with!seven!per!cent!in!the!US:!ibid!532.!!

68!! Singh,!above!n!62,!507.!
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undertaken! in! the!UK.! ! In! a! study! published! in! 2008,69!the! researchers! compared!

three! subcategories! of! cohabiting! couples! —! the! never! married! childless!

cohabitants;!never!married!cohabitants!with!children;!and!post!marital!cohabitants!

—! with! their! marital! counterparts,! namely,! childless! and! married;! married! with!

children;!and!remarried.!The!results!of!the!study!are!shown!in!Figure!4!below.!All!

the!respondents!in!the!first!two!cohabiting!and!married!subcategories!were!under!

35,!which!is!useful!when!looking!at!these!results!in!combination!with!the!results!of!

the! studies! from! young! people! and! cohabitation.! ! The! data! for! these! subsets!was!

from!2002!data!produced!by! the!UK’s!National!Centre! for!Social!Research.! !There!

were!306!respondents!overall,!of!which!approximately!one[third!were!cohabiting.!!

Due!to!limitations!on!the!survey!questions,!1994!data!was!used!for!the!post!marital!

relationships!(married!and!cohabiting).!!The!money!management!typology!devised!

in! this! study!divided! the! couples! into! two! subgroups,! depending!on! the! extent! to!

which!the!couples!operated!either!more!or!less!as!a!single!economic!unit!(‘Joint’)!or!

prioritised!individual!freedom!and!thus!operated!largely!as!two!separate!economic!

units!(‘Partial!Pool’!and!‘Independent’).!!

!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

69!! Carolyn!Vogler,!Michaela!Brockmann!and!Richard!D!Wiggins,!'Managing!Money!in!New!
Heterosexual!Forms!of!Intimate!Relationships'!(2008)!37!Journal)of)SocioSEconomics!
552.!
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Fig.!4!B!Money!Management!PracQces!!
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One!of!the!most!striking!findings!the!authors!made!is!that!cohabiting!parents!were!

very! similar! to! the!married! respondents,! whether! or! not! the! latter! had! children,!

with!the!overwhelming!majority!operating!more!or! less!as!a!single!economic!unit.!!

In!contrast,!childless!cohabiting!couples!stood!out!as!being!far!more!likely!to!keep!

money!partly!or!completely!separate.!!After!controlling!for!other!factors!such!as!age,!

relative!income!and!ideologies,!the!authors!found!that!the!results!indicated!that!the!

experience!of! living! together! in!a!childless!cohabiting!relationship!played!a!highly!

significant! role! in! keeping!money! partly! separate.! These! couples!were! five! times!

more! likely! to!use! the!partial!pool! rather! than! the! joint!pool,! after! controlling! for!

other! factors.! ! The! effect! of! the! presence! of! children! on! money! management!

practices!in!couple!relationships!is!also!supported!by!a!recent!Australian!study!into!

the!money!management!practices!of!dual[income!couples.70!!

The!UK!study!also! found! that!64!per!cent!of!post[marital! cohabitants!kept!money!

partly! or! completely! separate,! compared! with! 20! per! cent! of! remarried!

respondents.!!This!was!found!still!to!be!the!case!after!controlling!for!age,!sex,!social!

class!and!the!presence!of!children.!

Barlow!and!Smithson,!who!developed!a!typology!based!on!different!characteristics!

(see! 2.3.2.2! above),! also! found! that! there! was! a! correlation! between! the! type! of!

relationship! and! the! money! management! system! within! the! relationship.! ! They!

found! that!most!Romantics! and!Pragmatists! had! a! system!of! joint! accounts,! often!

with! some! single[owned! accounts! too! (partial! pooling),! whereas! the! Uneven!

couples!had!separate!accounts,!even!when!they!had!been!together! for!quite!a! few!

years.!!The!Ideologues!fell!into!two!groups,!with!half!having!joint!accounts!and!half!

retaining!separate!finances,!even!when!the!couple!had!been!together!for!many!years!

and!even!in!the!presence!of!children.!!These!couples!saw!their!separate!finances!as!

reflecting!their!ideological!objection!to!marriage.!!Barlow!and!Smithson!also!found!

that!younger!participants!were!more!likely!to!have!separate!finances.!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

70!Gray!and!Evans,!above!n!60.!
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2.5.2)Economic)Consequences)of)the)End)of)Cohabitation)

A! very! interesting! quantitative! longitudinal! study! conducted! in! the! US! and!

published! in!2005! specifically! explored! the! economic!well[being!of! parties!before!

and! after! the! dissolution! of! cohabiting! relationships. 71 !! The! study! used! four!

standard!measures!of!economic!well[being,!which!were!used! to!describe!pre[!and!

post[dissolution!economic!status.!!Annual!personal!income!measured!the!sum!of!all!

earnings!of!the!respondent!in!one!calendar!year.!!Household!income!was!the!sum!of!

all!sources!of!income!for!the!individual!and!the!other!family!members.!!The!income!

to!needs! ratio! took! into! consideration! that! larger!households!have!higher! income!

needs!(for!example,!because!of!the!presence!of!children)!and!the!poverty!rate!used!

the!US!government’s!official!definition!of!poverty.!

One!significant!limitation!of!this!study,!acknowledged!by!the!researchers,! is!that!it!

did!not!consider!the!diversity!in!cohabiting!relationships.!!Additionally,!the!data!sets!

are!old! (1983[1994)! and! therefore!potentially!out[dated.!Nonetheless,! it! is! one!of!

the!very!few!studies!that!specifically!looks!at!this!issue,!and!it!shows!the!economic!

effect!of!the!dissolution!of!cohabiting!relationships!where!the!parties!did!not!have!

access!to!family!law!type!remedies.!It!is!thus!worthy!of!consideration,!even!if!only!in!

a!limited!way.!

Somewhat!unsurprisingly,! the!study!found!that!male!participants!had!significantly!

higher! personal! earnings! than! female! participants,! both! before! and! after!

dissolution.! !Although!the!study!found!that!men!and!women!experienced!a!similar!

rate!of!increase!in!personal!earnings!during!the!post[dissolution!year,!the!study!did!

find!significant!post[dissolution! inequality!between!men!and!women!in!household!

income,! income! to! needs! and! levels! of! poverty.! ! The! researchers! attributed! this!

predominantly! to! the! result! of!women! having! the! custody! of! children.! ! Less! than!

three!per!cent!of! the!cohabiting!men! in! the!study!had!children! in! their!household!

after! dissolution! of! the! relationship,! compared! with! around! 33! per! cent! of!

cohabiting!women.! !Thus!the!researchers!concluded!that! ‘women’s! lower!earnings!

and!greater!responsibility!for!children!often!means!they!cannot!maintain!the!same!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

71!! Sarah!Avellar!and!Pamela!Smock,!'The!Economic!Consequences!of!the!Dissolution!of!
Cohabiting!Unions'!(2005)!67!Journal)of)Marriage)and)Family!315.!
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standard!of!living!as!men!after!the!relationship!ends.’72!The!results!of!this!study!are!

supported! by! the! results! of! a! study! conducted! in! the! Netherlands,73!despite! the!

differences!between!cohabiting!couples!in!the!US74!and!the!Netherlands.75!!

These!results,!read!in!conjunction!with!those!from!2.5.1!above,!indicate!that!there!is!

a! clear! difference! between! cohabiting! couples! with! and!without! children.! ! Those!

with! children! are! far!more! likely! to! organise! their! finances! in! a! partnership! type!

arrangement,!with!greater!levels!of!pooling!and!intermingling!of!funds.!This!helps!to!

explain!why!it!is!the!women!from!these!relationships!who!are!more!likely!to!suffer!

hardship!on!the!breakdown!of!the!relationship.!!

An! Australian! longitudinal! study! published! in! 2014! looked! at! the! economic!

consequences!of!the!breakdown!in!marriage!and!de!facto!relationships.76!The!data!

set!for!this!study!was!far!more!recent!(2001[2010)!and,!in!contrast!to!the!previous!

study,!was!conducted!in!an!environment!where!the!parties!would!have!had!access!

to! family! law! remedies.! This! study! did! not,! however,! consider! diversity! in!

cohabiting! relationships,! and! indeed! presented! the! results! as! a! combination! of!

married!and!cohabiting!relationships.77!

The!study! found! that!all!women,!whether!or!not! they!were! living!with!dependent!

children,!experienced!a!drop!in!income!immediately!following!separation.!!The!drop!

was,!however,!substantially!larger!for!women!living!with!dependent!children.!!Men,!

on! the! other! hand,! experienced! an! increase! in! income! post! separation.! ! This!was!

partly!but!not!completely!explained!by!the!fact!that!post[separation!the!majority!of!

children! live! primarily! with! their! mother.! ! The! study! also! found! that! separation!

continued!to!have!a!negative!impact!on!women!six!years!after!separation,!but!that!

the!impact!on!income!was!relatively!small!by!the!end!of!that!period.!!The!study!did!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

72!! Ibid!321.!
73!! Dorien!Manting!and!Anne!Marthe!Bouman,!'Short[!and!Long[Term!Economic!
Consequences!of!the!Dissolution!of!Marital!and!Consensual!Unions.!The!Example!of!the!
Netherlands'!(2006)!22!European)Sociological)Review!413,!426.!

74!! The!US!is!more!akin!to!Australia.!
75!! See!Manting!and!Bouman,!above!n!73,!415!for!those!differences.!
76!! David!de!Vaus!et!al,!'The!Economic!Consequences!of!Divorce!in!Australia'!(2014)!28!
International)Journal)of)Law,)Policy)and)the)Family!26.!

77!! In!this!study!the!term!‘divorce’!was!used!to!describe!both!marital!divorce!and!de!facto!
relationship!separation.!
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find,! however,! that! the! Australian! social! security! system! played! a! crucial! role! in!

protecting!the!income!of!women!post!separation,!particularly!for!those!women!with!

children.!

It!is!unsurprising!that!the!presence!of!children!affects!the!way!parties!to!cohabiting!

relationships!arrange!their!finances!and!affects!the!economic!position!of!the!parties!

on!dissolution.!!Clearly,!there!is!significant!potential!for!injustice!to!result!from!the!

breakdown!of!a!cohabiting!relationship!when!there!are!children!present.!However,!I!

would! suggest! that! the! results! from! the! social! science! research! reviewed! so! far!

indicate! that! caution! should! be! exercised! when! drawing! any! broad! conclusions!

about!cohabiting!relationships!without!children.!!

2.6.!FAMILIES!AND!DOMESTIC!LABOUR!

2.6.1)Cohabitation)and)Domestic)Labour)

As!Chapter!3.2!will!demonstrate,!the!need!for!the!provision!of!family!law!remedies!

has! been!motivated! by! the! persistence! of! gender! inequality! in! the! private! sphere!

and!the!recognition!of!contributions!made!by!women!to!the!family!and!home!with!

respect! to! domestic! labour! and! child! care.! Chapters! 3.3.1! and! 3.3.3!will! illustrate!

how!Australian! family! law! values! this! contribution,! allowing! redistribution! of! the!

parties’!assets!guided!by!the!principles!of!justice!and!equity.!!!

For! heterosexual! relationships! generally,! evidence! from! longitudinal! studies!

suggests!there!is!a!trend!towards!greater!gender!equality!in!time!spent!on!domestic!

labour,! particularly! when! considering! a! full! range! of! domestic! duties,! including!

traditional!male!outdoor!activities.78!!While! the! time!men!have!spent!on!domestic!

labour! has! slightly! increased,! this! trend! is! mainly! attributable! to! a! decrease! in!

women’s! time! on! domestic! labour,!with! the! time! overall! spent! on! domestic!work!

also! decreasing.79!That! said,! there! still! appears! to! be! a! significant! gap! in! the! time!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

78!! Janeen!Baxter,!'Patterns!of!Change!and!Stability!in!the!Gender!Division!of!Household!
Labour!in!Australia'!(2002)!38!Journal)of)Sociology!399,!419.!

79!! Ibid!420.!
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that!men! and!women! spend! doing! core! household! duties,!with! research! showing!

that!in!couple!relationships!women!do!up!to!three!times!the!housework!of!men.80!!

Literature! in! this! area! seems! to! suggest! that! cohabitation! presents! as! a! more!

egalitarian!relationship,!with!there!being!a!greater!sharing!of!domestic!duties!and!

less! male! breadwinner! and! female! housekeeper! role[playing.81!! Indeed,! a! recent!

Australian! study!shows! that!married!women!do!more!housework! than!cohabiting!

women! (24! hours! to! 17),! whereas! there! is! no! significant! difference! between!

married!and!cohabiting!men!(around!eight! to!nine!hours).82!(The!question!of!why!

cohabiting!households!require!less!domestic!labour!overall!is!not!answered!in!this!

study).!!As!will!be!recalled!from!Chapter!1,!a!prominent!Australian!academic!in!this!

field,! Patrick! Parkinson,! used! this! finding! directly! as! a! basis! to! support! the! legal!

differentiation!between!cohabitation!and!marriage!(see!Chapter!1.3.1).!!!

However,! a! recent! longitudinal! quantitative! Australian! study! found! that! gender!

division!in!labour!is!developed!well!before!the!formation!of!a!marital!or!cohabiting!

union.!!Women!devote!much!more!time!to!domestic!duties!than!men!do,!even!when!

they!are!living!alone!or!at!home!with!their!parents.83!!Another!study!using!the!same!

data! set! found! that! women! who! separated! from! their! partner! had! only! a! slight!

decrease! in! housework! time! (from! about! 24! to! 22! hours! per!week! for! separated!

married! women! and! from! about! 15 84 !to! 13! hours! for! separated! cohabiting!

women).85!!These!findings!seem!to!indicate!that!it!is!not!the!fact!of!the!relationship!

that!leads!to!the!gender!differential!in!time!spent!on!domestic!tasks.!!This!study!also!

revealed!that!for!cohabiting!relationships!that!broke!down!during!the!study,!women!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

80! Janeen!Baxter,!Belinda!Hewitt!and!Michele!Haynes,!'Life!Course!Transitions!and!
Housework:!Marriage,!Parenthood,!and!Time!on!Housework'!(2008)!70!Journal)of)
Marriage)and)Family!259,!265.!

81!! Janeen!Baxter,!'To!Marry!or!Not!to!Marry:!Marital!Status!and!the!Household!Division!of!
Labour'!(2005)!26!Journal)of)Family)Issues!300,!314.!

82! Baxter,!Hewitt!and!Haynes,!above!n!80,!267.!
83! Janeen!Baxter,!Michele!Haynes!and!Belinda!Hewitt,!'Pathways!into!Marriage:!
Cohabitation!and!the!Domestic!Division!of!Labour'!(2010)!31!Journal)of)Family)Issues!
1507,!1523.!

84!! Note!that!this!study!revealed!a!difference!in!the!hours!spent!on!domestic!duties!between!
cohabiting!women!who!remained!cohabiting!throughout!the!study!and!cohabiting!
women!who!separated!during!the!study!(17!and!15!hours!respectively).!!

85! Baxter,!Hewitt!and!Haynes,!above!n!80,!268!(figure!1).!
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only!spent!five!more!hours!per!week!than!men!did!on!housework,!whereas!for!those!

that!remained!cohabiting!throughout!the!study!the!difference!was!about!10!hours.!

These! particular! findings! do! not! illuminate,! for! example,! any! differences! in! the!

hours! spent! on! domestic! duties! as! between! childless! couples! and! those! with!

children.! Therefore,! although! a! difference! of! about! seven! hours! per! week! in!

domestic! labour! does! indicate! that! there! is! a! difference! between! married! and!

cohabiting!couples!that!requires!further!investigation,!as!I!argued!in!Chapter!1,!I!am!

not!persuaded!that!this! is!sufficient!to!support!different! legal!treatment!of!marital!

and!cohabiting!couples.!!!

Moreover,!as!I!have!already!noted,!one!motivation!behind!the!availability!of!family!

law! remedies! for! separating! couples! is! the! recognition! of! contributions!made! by!

women!to! the!home.! I!am,!however,!not!persuaded! that!a!difference!of!as! little!as!

five! hours! per! week! in! domestic! labour! between! cohabiting! men! and! cohabiting!

women,!without!something!more,!signifies!the!joint!enterprise!that!the!supporters!

of!the!functional!approach!to!family!law!have!in!mind!(see!Chapter!1.3.2!above).!!A!

closer!look!at!these!findings!is!required.!In!particular,!it!is!necessary!to!consider!the!

direct!effect!of!the!presence!of!children!on!the!time!spent!on!domestic! labour!and!

the!flow[on!effect!this!has!on!the!parties!to!the!relationships.!It!is!to!this!that!I!now!

turn.!

2.6.2)Cohabiting)Parents,)Domestic)Labour)and)Child)Care)

The!care!of!children!requires!a!great!deal!of! time,!and!while!women!have!entered!

the!workforce!in!increasingly!large!numbers,!it!is!still!women!who!bear!the!primary!

responsibility! for! child! care! both! within! a! relationship! and! as! single! parents.86!!

Indeed,! in! 2006! women! who! were! parents! spent! on! average! 8.3! hours! per! day!

caring! for! children,! while! men! spent! about! 3.5! hours.87!! ! ! Thus! in! heterosexual!

cohabitating!relationships,!the!birth!of!a!child!often!results!in!gendered!division!of!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

86!! Baxter,!above!n!78,!419.!!
87! Australian!Bureau!of!Statistics,!Gender)Indicators,)Australia,)February)2014!(25!August!
2014)!
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4125.0main+features430Feb%20
2014>,!Data!Cube,!Table!2.!
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labour,!with!the!male!taking!the!role!of!the!breadwinner!and!the!female!taking!the!

role!of!the!homemaker.!!!!!

An!Australian!cross[sectional!study!by!Linda!Craig,!published!in!2006,88!compared!

the!daily!workload!of!men!and!women!in!couple!families!with!and!without!children.!!

Consistent!with!the!studies!on!relationships!and!domestic! labour,! the!study! found!

that! women! do! more! housework! than! men! do,! irrespective! of! the! presence! of!

children.! !The!study!also!found!that!fathers!of!one!child!under!three!years!did!not!

spend!any!more!time!in!domestic!labour!than!childless!men,!whereas!mothers!of!a!

child!under!three!allocated!extra!time!each!day!to!housework!(not!including!direct!

childcare).!

Somewhat! unsurprisingly,! the! study! found! that! the! birth! of! a! child! increased! the!

workload!of!women!two!fold.! !Men’s!time!on!domestic! labour,! including!childcare,!

also!increased!by!about!an!hour!a!day.!!Not!only!do!women!with!children!do!most!of!

the!unpaid!domestic!labour!–!between!7!and!8!hours!a!day!(including!child!care)!–!

but! time! spent! on! unpaid! domestic! labour! significantly! affects!what! else!mothers!

can!do!with!their!time.!While!fathers!spent!a!similar!time!in!paid!work!to!childless!

men,! the!results!of! the!study!suggest! that!becoming!a!mother! is!associated!with!a!

significant!drop!in!the!time!women!spend!in!the!workforce.! !Thus!the!study!found!

that!the!division!of!labour!between!paid!and!unpaid!work!for!couples!with!children!

is!far!more!along!traditional!gender!lines!than!it!is!for!childless!couples.!!!

Another! Australian! study,! published! in! 2008,89!this! time! using! longitudinal! data,!

examined! the! associations! between! transitions! into! parenthood! and! time! spent!

doing!housework!(excluding!childcare).!!In!line!with!the!results!of!the!above!study,!

this!study!found!that!women!who!experience!a!first!or!higher!order!birth!during!the!

study! had! a! significant! increase! in! housework! hours,! from! around! 14! hours! per!

week! to! over! 20.! ! This! study! also! found! that! a! first! birth! had! no! effect! on!men’s!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

88!! Lyn!Craig,!'Children!and!the!Revolution:!A!Time[Diary!Analysis!of!the!Impact!of!
Motherhood!on!Daily!Workload'!(2006)!42!Journal)of)Sociology!125!(a!subsample!of!
Australian!Bureau!of!Statistics!Time!Use!Survey!data!–!adults!of!prime!working!age!in!
couple[headed!households!–!1045!men!and!1112!women).!

89! Baxter,!Hewitt!and!Haynes,!above!n!80.!!!
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housework!hours!and!the!birth!of!an!additional!child!actually!led!to!a!reduction!in!

men’s!time!on!housework.!

Many! women! leave! paid! employment! on! the! birth! of! a! child! and! when! they! do!

return! to!work! it! is! often!part[time.! !Of! those!Australian! families!with!dependent!

children,!28!per! cent!of!mothers!work! full! time!and!39!per! cent!of!mothers!work!

part! time,! whereas! 91! per! cent! of! fathers! with! dependent! children! are! in! paid!

employment.! !Women!are! the! sole!breadwinners! in!only! four!per! cent!of! families!

with!dependent!children.90!!

The! nature! of! childcare! is! such! that! it! takes! time,! and! that! time! cannot! be!

withdrawn! or! reduced! unless! someone! else! steps! in! to! provide! the! care.! ! Thus!

raising! children! affects! parents’! choices! about! whether! and! to! what! extent! to!

participate! in!other!activities,! including!paid!employment.! !The!significant!amount!

of! time! that! women! with! children! spend! on! unpaid! labour! in! the! home! has!

consequences! for!women’s! ability! to! participate! in! paid!work! and! to! pursue! full[

time!careers!and!employment!outside!the!home.!Studies!indicate!that!mothers!are!

significantly! worse! off! financially! over! the! course! of! their! lives! than! childless!

women.91!!And,!given!the!research!and!statistics!reviewed!above,!it!is!not!difficult!to!

understand! why.! ! Moreover,! it! is! because! of! these! types! of! factors! that! some!

feminists! and! sociologists!have!argued! that!motherhood!provides! for! the!greatest!

difference! in! life! opportunities! and! the! point! at! which! women! become! most!

vulnerable! to! gender! inequity.92!! Of! course,! it! is! the! time! involved! in! raising!

children,! and! the! consequential! opportunity! cost! from! not! being! able! to! pursue!

other! opportunities! and! being! out! of! the! labour! market,! that! results! in! this!

vulnerability,! and! thus! it! makes! no! difference! whether! motherhood! is! in! the!

confines!of!marriage!or!within!a!cohabiting!relationship.!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

90! Australian!Bureau!of!Statistics,!Family)Characteristics,)Australia,)2009S10)(5!July!2011)!
<http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/4442.0Main%20Features2
2009[10?opendocument&tabname=Summary&prodno=4442.0&issue=2009[
10&num=&view=#>!Data!Cube:!Families!with!children,!Employment!status!of!parents!
by!family!type!by!age!of!youngest!child.!

91!! Trevor!Breusch!and!Edith!Gray,!'New!Estimates!of!Mothers'!Forgone!Earnings!Using!
HILDA!Data'!(2004)!7!Australian)Journal)of)Labour)Economics!125.!

92! See,!eg,!Craig,!above!n!88,!126.!
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It!must!be!noted! that,!although! I!have! focused!here!on!what! the!existing!research!

reveals!for!the!division!of!labour!in!heterosexual!intimate!relationships,!there!is!no!

reason!why!the!same!principles!would!not!generally!apply!if!the!primary!caregiver!

is!a!stay[at[home!father,!or!if!the!primary!caregiver!is!in!a!same[sex!relationship.!

The! findings! from! these! studies! read! in! conjunction! with! the! findings! from! 2.5!

above! indicate! that! there! is! a! clear! difference! between! the! nature! of! childless!

cohabiting! couples! and! cohabiting! relationships! with! children.! ! The! results! from!

2.5.1! above! indicate! that! cohabiting! couples! with! children! are! far! more! likely! to!

organise! their! finances! in! a! partnership! type! arrangement,! with! greater! levels! of!

pooling!and!intermingling!of! funds.!Money!management!practices!change!with!the!

presence! of! children! as! the! parties! to! the! relationship! take! on! distinct! roles.!!

Although! it! is! perhaps! unsurprising! that! the! presence! of! children! affects! the!way!

parties! to! cohabiting! relationships! arrange! their! finances! and,! indeed,! their! lives,!

this!does!affect! the!economic!position!of! the!parties!should!the!relationship!break!

down.!!As!2.5.1!and!2.5.2!indicate,!this!role!specialisation!causes!significant!financial!

disadvantage! to! the! party! who! assumes! the! primary! caregiver! role.! ! The! studies!

show! that! it! is! generally! women! who! suffer! a! significantly! greater! level! of! post[

dissolution!hardship!in!comparison!to!men!and!that!this!is!caused!predominantly!by!

the!fact!that!women!head!the!vast!majority!of!single!parent!families.!!!

Clearly,!there!is!a!need!for!family!law!remedies!in!circumstances!where!a!cohabiting!

relationship! has! broken! down! and! the! parties! to! the! relationship! have! children.!!

Thus! these! findings! support! the! suggestion! that! the! current! approach!adopted!by!

the!Australian!family!law!regime,!which!applies!the!provisions!of!the!Family)Law)Act)

1975! (Cth)! to! de! facto! couples! with! children,! without! the! need! to! show! the!

relationship! has! been! in! existence! for! a! certain! time! (see! 5.2.1.1),! is! entirely!

appropriate.! ! However,! as! I! have! explained! above,! I! do! not! think! that! the! same!

general!conclusions!can!necessarily!be!drawn!for!childless!cohabiting!relationships.!!!

2.6.3)Cohabitation)and)Children’s)Outcomes)

There!is!a!wealth!of!literature,!particularly!from!the!US,!comparing!the!well[being!of!

children! from! intact! marriages! to! the! well[being! of! children! in! cohabiting!

relationships,!with!the!general!view!being!that!children!do!not!fare!as!well!outside!
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the! biological! married! parents! model! of! a! family.93!! The! link! between! poorer!

outcomes!for!children!and!cohabiting!relationships!has!also!been!drawn!recently!in!

a! report! commissioned! by! the! Australian! Christian! Lobby! Group.94!! As! noted! in!

Chapter! 1,! pro[marriage! advocates! regularly! use! these! findings! to! support! their!

argument!that!the!state!should!privilege!marriage,!through!the!legal!recognition!and!

regulation!of!that!institution,!over!other!informal!arrangements.!95!

However,!within!these!arguments,!cohabiting!relationships!are!often!conflated!with!

other!family!forms!such!as!step!and!blended!families!(marital!and!non[marital)!and!

single!parents.! !The!outcomes!of!biological!children! in! intact!marital! relationships!

are! compared!with! outcomes! of! children! in! the! other! family! forms.! !When! like! is!

compared!with! like,! that! is,! biological! children! in! intact!marital! relationships! are!

compared!with!biological!children!in! intact!cohabiting!relationships,!the!argument!

is!far!less!persuasive.!Wendy!Manning,!for!instance,!argues!that!the!marital!status!of!

biological!parents!does!not!have!much!effect!on!children’s!social!well[being!or!the!

incidence!of!behavioural!or!emotional!problems.96!!!

Moreover,! it! can!be! argued! that! it! is! not!marriage!per! se! that! confers!benefits! on!

children,! since! studies! indicate! that! children! in!married! step[family!arrangements!

have,! on! average,! poorer! outcomes! than! children! in! biological! intact!marriages.97!

Furthermore,! the! subsequent! marriage! of! cohabiting! couples! does! not! seem! to!

improve!the!outcomes!for!their!children.98!!These!findings!support!the!notion!that!it!

is!the!qualities!and!characteristics!of!the!adults!who!choose!to!marry!and!then!have!

children! (social! selection! theory)! rather! than! the! fact! of! the! marriage! (social!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

93!! See!Marsha!Garrison,!'Nonmarital!Cohabitation:!Social!Revolution!and!Legal!Regulation'!
(2008[2009)!42!Family)Law)Quarterly!309,!325[27!for!a!discussion!summarising!this!
literature.!

94!! Patrick!Parkinson,!'For!Kids'!Sake:!Repairing!the!Social!Environment!for!Australian!
Children!and!Young!People'!(Faculty!of!Law,!University!of!Sydney,!July!2011)!
<http://www.acl.org.au/publications/for[kids[sake/>!48[9.!!

95!!Maggie!Gallagher,!'What!is!Marriage!For?!The!Public!Purpose!of!Marriage!Law'!(2001[
2002)!62!Louisiana)Law)Review!773;!Garrison,!above!n!61,!861[64.!

96!!Wendy!Manning,!'The!Implications!of!Cohabitation!for!Children's!Well[Being'!in!Alan!
Booth!and!Ann!Crouter!(eds),!Just)Living)Together:)Implications)of)Cohabitation)on)
Families,)Children,)and)Social)Policy!(Lawrence!Erlbaum!Associates,!2002)!121,!142.!

97!! Susan!Brown,!'Marriage!and!Child!Well[Being:!Research!and!Policy!Perspectives'!(2010)!
72!Journal)of)Marriage)and)Family!1059,!1064.!

98!! Ibid!1070.!



) ) Chapter)Two:)Statistics)and)Social)Science)Research)

! 83!

causation! theory)! that! leads! to!different! outcomes! for! children! in!different! family!

forms.! ! It! must! also! be! remembered! that! these! findings! are! based! on! averages.!

There! are! children!born! in!unstable,! violent! or! abusive!marital! relationships!who!

have! very! poor! outcomes! and! children! raised! in! other! family! forms! who! have!

excellent!outcomes.!!

If,! however,! we! accept! for! argument’s! sake! that! children! from! cohabiting!

relationships! do,! on! average,! have! poorer! outcomes! than! children! from! marital!

relationships,!it!does!not!follow!that!this!group!should!not!be!given!access!to!family!

law!remedies.!Mothers!headed!eighty[five!per!cent!of!all!single!parent!families!with!

children!aged!0! to!17!years! in!2009[10.99!! Surely! the!outcomes! for! these! children!

would!be!even!worse!if,!after!the!relationship!broke!down,!the!parent!who!bore!the!

primary!responsibility!for!raising!the!children!had!to!resort!to!constructive!trust!or!

strict!property!law!remedies,!with!their!contribution!to!the!relationship!as!primary!

caregiver!ignored.!!

2.7.!CONCLUSION!

So! what! does! this! all! mean! in! terms! of! Australian! family! property! and! family!

provision!law?!!First,!it!is!clear!that!cohabiting!relationships!are!not!homogeneous,!

and! although! no! two! relationships! are! ever! the! same,! there! is! clearly! a! great!

diversity! within! cohabiting! relationships,! and! significantly! more! so! than! within!

marital! relationships.! ! The! research! discussed! above! suggests! there! is! a! need! for!

family! law! remedies! to! be!made! available! to! certain! cohabiting! relationships.! ! It!

indicates! that! the!presence!of! children!means! that! a! relationship!breakdown!may!

result! in! significant! injustice! to! one! of! the! parties,! without! access! to! appropriate!

remedies.!!!

However,! for! childless! cohabiting! relationships! the! situation! is! less! clear.! These!

relationships!display!a!greater!level!of!diversity,!and!while!some!may!more!closely!

resemble!a!marriage,!the!research!indicates!that!many!childless!cohabiting!couples!

are!far!less!likely!to!intermingle!finances!and!own!joint!property!and!are!more!likely!

to! share!domestic!duties.! ! These! relationships! are!often!ambiguous! in!nature! and!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

99! Australian!Bureau!of!Statistics,!above!n!90.!
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many! can! be! readily! distinguished! from! a! marriage,! particularly! in! terms! of!

commitment.!!

That!said,!and!as!I!have!noted!in!Chapter!1,!under!Australian!family!law!two!people!

living!together!as!a!couple!are!essentially!treated!as!though!they!are!married.!This!

fact,! combined! with! findings! made! in! this! chapter,! in! particular! the! findings!

regarding!the!heterogeneous!nature!of!cohabiting!relationships,!indicates!that!there!

might!be!some!level!of!disconnect!between!the!aims!of!the!family!law!regimes!and!

the!nature!of!some!cohabiting!relationships!now!subsumed!under!those!regimes.!In!

particular,!the!findings!from!this!chapter!indicate!that!the!casting!of!the!family!law!

regimes’!net!may!be!too!wide!and!catch!relationship!types!for!which!the!remedies!

are! inappropriate.! Of! course,! depending! on! the! regimes’! designs! and! how! they!

operate,!this!over[inclusiveness!may!or!may!not!be!problematic.!!

With!that!in!mind!the!next!two!chapters!(3!and!4)!investigate!in!detail!the!purposes!

of! the! family!property! law!and! family!provision! law!regimes.!As!part!of! this,!both!

chapters! develop! a! conceptual! framework! to! assist! in! determining! the! types! of!

relationships! that! have! the! potential! to! cause! injustice! to! the! parties! of! the!

relationship! should! the! relationship! break! down! or! should! a! party! to! the!

relationship! die.! Chapters! 5! and! 6! then! look! specifically! at! the! extent! to! which!

cohabiting!and!other!non[marital!relationships!are!included!in!the!family!property!

and! family! provision! regimes.! That! analysis,! combined! with! the! frameworks!

developed!in!Chapters!3!and!4!and!the!findings!from!this!chapter,!provide!the!basis!

for! the! critical! analysis! in! Chapters! 5! and! 6,! concerning! the! extent! to! which! the!

extension! of! rights! and! responsibilities! to! presumptively! defined! non[marital!

relationships!is!appropriate.!

!
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CHAPTER!THREE:!FAMILY!PROPERTY!LAW!

3.1!INTRODUCTION!

This! chapter! primarily! concerns! the! law! that! governs! financial! rights! and!

responsibilities! that! flow!on!the!breakdown!of!a!marriage.! !The!chapter’s!primary!

focus! is! on! marriage,! because! the! framework! and! principles! underpinning!

matrimonial! property! law! have! been! replicated,! either! in! their! entirety! or!

substantially,! for! certain! presumptively! defined! non[marital! relationships.! ! As! I!

have!detailed!in!Chapter!1,!the!financial!consequences!on!the!breakdown!of!de!facto!

relationships,!with!the!exception!of!relationships!from!Western!Australia,!are!now!

governed!by! the!same! federal! legislative! regime!as!marital! relationships,!with! the!

relevant!matrimonial!provisions!being!duplicated!for!de!facto!relationships!mutatis)

mutandis.! Similarly,! de! facto! relationships! from!Western!Australia! and!other!non[

couple! relationships! are! governed! by! certain! State! and! Territory! regimes! which,!

although! in! some! instances! being! more! limited! in! the! rights! and! responsibilities!

imposed,!are!in!certain!core!ways!very!similar!to!the!federal!matrimonial!property!

law!regime.!!!

A! key! question! of! this! thesis! is! whether! the! law! with! respect! to! matrimonial!

property! disputes! should! be! applicable! to! de! facto! relationships! and! other! non[

marital! relationships,! as! they! are! currently! defined! in! the! various! legislative!

regimes.!!In!order!to!assist!in!answering!this,!the!purpose!of!the!law!with!respect!to!

matrimonial!property!disputes!must!be!properly!understood!and!evaluated.!!In!this!

chapter!I!examine!this!matter!in!the!context!of!the!philosophical!underpinnings!of!

family!property!law!generally;!in!the!context!of!the!history!of!matrimonial!property!

law,! including! the! development! of! principles;! in! terms! of! the! justification! of! the!

present!legislative!framework!for!matrimonial!property!disputes!under!the!Family)

Law) Act) 1975! (Cth)! (‘FLA’);! and! in! terms! of! the! courts’! interpretation! and!

application!of!the!relevant!provisions!of!the!FLA.!!!

The!main! objective! of! this! chapter! is! thus! to! investigate,! firstly,! the! social! justice!

arguments! that! a! family! property! law! regime! should! be! addressing,! secondly,! the!

purpose!of!the!matrimonial!property!law!regime!in!Australia,!and!thirdly,!whether!
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that! purpose! is! legitimate! when! the! underlying! social! justice! concerns! are!

considered.!Chapters!5!and!6!investigate!and!aim!to!establish!whether!the!extension!

of! matrimonial! property! law! principles! to! presumptively! defined! non[marital!

relationships! is! legitimate! and! appropriate! when! the! purpose! of! matrimonial!

property!law!and!the!underlying!social!justice!arguments!are!considered.!!!

I!begin!in!3.2!of!this!chapter!with!an!investigation!into!the!social!justice!arguments!

that!support!a!family!property!law!regime.!Drawing!on!the!philosophical!writings!of!

John!Rawls,!John!Eekelaar,!HLA!Hart!and!Robert!Goodin,!amongst!others,!I!develop,!

in! 3.2.1,! a! conceptual! framework! that! provides! a! liberal! justification! for! the!

intrusion!of!the!law!into!the!financial!circumstances!surrounding!the!breakdown!of!

personal!relationships.!!I!show!that!the!justification!is!based!on!the!idea!that!the!law!

should!be!aimed!at!remedying!injustice!caused!to!individuals!through!a!breakdown!

in!a!socioeconomic!partnership.!!!

In!3.2.2!I!draw!on!work!by!Frederick!Schauer!to!demonstrate!that!it!is!justifiable!for!

the! law! to! assume! all!marriages! are! socioeconomic! partnerships,! despite! the! fact!

that! in! reality!not! every! instance!of! a!marriage! conforms! to! this!model.! ! I! further!

defend! this! position! through! an! analysis! of! the! understanding! and! purpose! of!

marriage!and!how!that!understanding!and!purpose!have!changed!over!the!last!few!

centuries,! as! well! as! an! analysis! of! the! development! and! purpose! of! early!

matrimonial!property!law.!!

Part!3.3!investigates!the!current!framework!offered!under!the!FLA.! !It!begins!with!

an!outline!of!the!framework!of!the!FLA!as!reflected!through!its!statutory!provisions.!!

Part!3.3.2!canvasses!some!of!the!more!prominent!criticisms!that!have!been!directed!

at! the! FLA! framework! —! in! particular,! that! the! framework! under! the! FLA! is!

incoherent!and!that!it!does!not!recognise!marriage!as!a!socioeconomic!partnership.!!

In!Part!3.3.3!I!address!those!criticisms!and!conclude!that!the!purpose!of!the!FLA!is!

to!remedy! injustice!caused!on!the!breakdown!of!a!socioeconomic!partnership!and!

to! that!extent! its!purpose! is! legitimate.! !My! finding! that! the! framework!under! the!

FLA!assumes!at!a!fundamental!level!that!the!marital!relationship!that!falls!under!its!

cover!are!socioeconomic!partnerships!reinforces!this!conclusion.!!!
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Part! 3.3.4! details! some! of! the! court[developed! principles! as! they! concern!

matrimonial!relationships,!and!Part!3.3.5!provides!an!analysis!of!the!principles!and!

their! application.! ! Part! 3.3.5! further! supports! my! conclusions! from! Part! 3.3.3,! in!

particular!that!the!framework!under!the!FLA!can!only!be!justified!if!the!underlying!

relationship!is!characterised!as!a!socioeconomic!partnership.!!

Drawing! on! the! analysis! and! conclusions! from! Parts! 3.2! and! 3.3,! and! from! the!

discussion! and! conclusions! reached! in! Chapters! 1! and! 2,! Part! 3.4! then! sets! out!

further! questions! to! be! considered! by! this! thesis.! These! primarily! concern! the!

extent!to!which!the!extension!of!this!regime,!or!parts!thereof,!to!certain!non[marital!

relationships!is!legitimate!and!appropriate.!

3.2!PHILOSOPHICAL!AND!HISTORICAL!FOUNDATIONS!

3.2.1)Philosophical)Framework)

One! of! the!most! prominent! contemporary! liberal! accounts! of! social! and! political!

justice! is! provided! by! John! Rawls.! Rawls! offers! a! complex! theory! of! social! and!

political! justice! and! his! comments! on! the! family! are! insightful,! particularly! with!

respect! to! injustice! caused! on! the! breakdown! of! relationships.! His! theory! is!

therefore!a!suitable!base!on!which!to!develop!a!framework!to!consider!justice!in!the!

context!of!family!property!law.!!

According!to!Rawls!

the! basic! structure! of! a! society! is! the!way! in! which! the!main! political! and! social!
institutions! of! society! fit! together! into! one! system! of! social! cooperation,! the!way!
they!assign!basic!rights!and!duties!and!regulate!the!division!of!advantages!that!arise!
from!social!cooperation!over!time.1!

Examples!of!the!political!and!social!institutions!to!which!Rawls!is!referring!are!the!

government,!the!courts,!the!church!and!the!family.!

For! Rawls,! each! person! has! a! set! of! goals! and! aspirations! for! a! way! of! life! that!

inform! his! or! her! decision! making.! ! These! goals! and! aspirations! make! up! that!

person’s!conception!of!the!good!life!(sometimes!referred!to!as!‘the!good’).! !People,!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

1!! John!Rawls,!Justice)as)Fairness:)A)Restatement!(Harvard!University!Press,!2001)!10.!
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however,!have!different!conceptions!of!the!good!life!and!Rawls!argues!that!the!state!

should!not!use! the! law!to!promote!any!particular!conception.!On! this!point!Rawls!

differs! from! some! other! philosophers! in! the! liberal! tradition.! Joseph! Raz,! for!

instance,! argues! that! it! is! a! legitimate! use! of! the! law! to! promote! individual!

autonomy! as! a! valuable! conception! of! the! good. 2 !Rawls’s! non[perfectionist!

liberalism,! on! the! other! hand,! promotes! state! neutrality! in! respect! of! beliefs! and!

ways! of! life,! which! he! argues! is! fundamental! to! the! understanding! of! citizens! as!

being!free!and!equal!in!a!liberal!society.!!

There!are,!according!to!Rawls,! two!principles!of! justice.3!!The! first!holds!that!each!

person!has!an!equal!claim!to!a!full!system!of!equal!civil!and!political!liberties!with!

measures! being! taken! to! ensure! those!with!more!wealth! and!power! do! not! exert!

undue! influence!on! the!democratic!process.!The!civil! and!political! liberties,!which!

Rawls! terms! 'basic! liberties',! include,! inter! alia:! freedom!of! speech! and! assembly;!

liberty! of! conscience! and! freedom! of! thought;! and! freedom! of! association.! The!

political!liberties!include,!inter!alia:!the!right!to!vote,!to!hold!public!office,!to!oppose!

the! government! and! to! form! and! join! political! parties.! Rawls’s! second! principle!

states!that!social!and!economic!inequalities!must!satisfy!two!conditions:!offices!and!

positions!must!be!open!to!all!under!conditions!of! fair!equality!of!opportunity;!and!

economic! inequalities! are! to! be! of! the! greatest! benefit! to! the! least[advantaged!

members!of!society!(‘the!difference!principle’).!

The! ability! to! pursue! different! forms! of! life! does! not!mean! that! the! principles! of!

justice! allow! individuals! or! groups! to! pursue! racist! or! otherwise! discriminatory!

conceptions!of!the!good!life.!!According!to!Rawls!only!reasonable!conceptions!of!the!

good!life!will!be!tolerated.! !A!conception!is!unreasonable! if! it!requires!the!state!to!

deprive!some!of!its!citizens!of!their!basic!rights!and!liberties.!

How!does!the!family!fit!into!Rawls’s!liberal!political!theory?!!For!Rawls,!the!family!is!

a!primary!arena! in!which!people! are!able! to!pursue! their!own!conceptions!of! the!

good!life.!The!family!is!also!a!social!institution!which!is!part!of!the!basic!structure!of!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

2!!! Joseph!Raz,!The)Morality)of)Freedom!(Oxford:!Clarendon!Press,!1986)!chapters!14,!15.!
3!! John!Rawls,!A)Theory)of)Justice!(Oxford!University!Press,!1971)!302;!John!Rawls,!Political)
Liberalism!(Columbia!University!Press,!2nd!ed,!1993)!5.!
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society,!since!‘one!of!its!main!roles!is!to!be!the!basis!of!the!orderly!production!and!

reproduction! of! society! and! its! culture! from! one! generation! to! the! next.’4!! Here!

Rawls!is!referring!to!the!family’s!role!in!the!raising!of!children.!!Rawls!acknowledges!

that! women! have! traditionally! borne! and! indeed! continue! to! bear! the! greater!

burden!in!raising,!nurturing!and!caring!for!children,!the!future!citizens!of!the!liberal!

democratic! society.! However,! he! also! believes! that! the! liberal! conception! of! a!

plurality!of!conceptions!of!the!good!life!must!allow!for!a!gendered,!or!indeed!some!

other,!division!between!paid!and!unpaid!labour!within!the!family,!provided!that!the!

division!of! labour! is!a!voluntary!choice.! ! Indeed,!Rawls!specifically!argues! that!his!

principles!of! justice!should!not!apply!directly! to! the! internal! life!of! the! family!and!

tolerates!patriarchal!practices!based!on,!for!example,!religion,! ‘provided![they!are]!

fully!voluntary!and![do]!not!result!from!or!lead!to!injustice’,5!a!point!which!has!been!

actively! challenged! by! feminist! scholars6!but! which! is! beyond! the! scope! of! this!

thesis.!That! said,!Rawls!does!not! in! any!way! suggest! that!principles!of! justice! are!

inapplicable! to! rectifying! injustices! caused! through! relationship! breakdown.!!

Indeed,!Rawls!suggests!that:!!

[i]f!a!basic,!if!not!the!main,!cause!of!women’s!inequality!is!their!greater!share!in!the!
bearing,!nurturing,!and!caring!for!children!in!the!traditional!division!of!labor!within!
the! family,!steps!need!to!be!taken!either!to!equalize!their!share,!or! to!compensate!
them!for!it.7!

One!suggestion!Rawls!makes!as!to!the!‘steps’!that!could!be!taken!is!that,!on!divorce,!

a!husband!and!wife!could!share!equally!in!the!increased!value!of!the!family’s!assets!

during! the! time!of! the!marriage.8!Although!Rawls! couches! this! aspect! of! his!work!

within! the! context! of! husband! and! wife! and! specifically! the! gendered!

homemaker/breadwinner!model!of!the!family,!it!is!not!at!all!problematic!to!extend!

this!framework!to!other!family!forms!such!as!unmarried!heterosexual!and!same[sex!

couples!with!children.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

4!! John!Rawls,!'The!Idea!of!Public!Reason!Revisited'!(1997)!64!The)University)of)Chicago)
Law)Review!765,!788.!

5!! Ibid!792.!
6!! See,!eg,!Susan!Moller!Okin,!Justice,)Gender,)and)the)Family!(Basic!Books,!1989).!!
7!! Rawls,!above!n!4,!792.!
8!! Ibid!793.!
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But! what! if! there! are! no! children?! Rawls! does! not! suggest! that! women’s! role! in!

bearing,!nurturing!and!caring!for!children!is!the!only!basis!on!which!‘steps’!should!

be!taken!to!remedy!injustice!on!the!breakdown!of!a!relationship.!!However,!he!does!

not!discuss!this!matter!and!in!order!to!determine!what!circumstances!parties!to!a!

relationship! who! do! not! have! children! should! receive! the! protection! of! family!

property!law,!we!must!look!outside!Rawls’s!framework.!

Prominent!family!law!scholar!John!Eekelaar!suggests!an!alternative!way!of!looking!

at! types!of! relationships,!which!may!help! in!determining! the!appropriate! reach!of!

family! property! law! beyond! those! relationships! that! incorporate! the! raising! of!

children,!but!which!still!sits!comfortably!with!Rawls’s!liberal!framework.9!Eekelaar!

suggests! that! this! issue! might! be! considered! by! conceptualising! the! core!

relationships! as! different! types! of! friendships.! ! Eekelaar! considers! relationships!

between! people! in! the! absence! of! any! institution,! such! as!marriage,! and!without!

reference! to! the! existence! of! a! sexual! aspect! to! the! relationship.!He! distinguishes!

three! types! of! friendships.! The! first! is! a! ‘friendship’! which! Eekelaar! says! is! the!

ordinary! understanding! of! the! concept! and! which! includes! a! bond! that! exists!

between! two! people! who! have! personal! regard! for! each! other.! Next! is! a! ‘full!

friendship’,!which!Eekelaar!describes!as!a!friendship!in!which!friends!!

desire! the! good! of! their! friends! for! their! friends’! sake! who! are! most! completely!
friends,! since! each! loves! the! other! for! what! the! other! is! in! himself! and! not! for!
something!he!has!about!him!which!he!need!not!have.10!!

This! type! of! friendship! is! understood! to! be! more! than! a! sharing! of! common!

interests.!!In!full!friendship!the!actions!of!friends!are!motivated!by!a!genuine!regard!

for!the!other’s!welfare.!

Eekelaar!calls!the!final!type!of!friendship!‘friendship!plus’.!This!is!conceptualised!as!

a! more! complex! relationship! in! which! the! friends! have! ‘arranged! their! mode! of!

living! and! financial! arrangements! as! a! basis! upon! which! they! followed! their!

common!life!together!for!the!long!term.’11!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

9!! John!Eekelaar,!Family)Law)and)Personal)Life!(Oxford!University!Press,!2006)!chapter!2.!
10!! Ibid!36.!
11!! Ibid!49.!
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According!to!Eekelaar,!a!simple!‘friendship’!is!not!a!type!of!relationship!with!which!

legal!regulation!need!be!concerned.!!With!respect!to!the!legal!regulation!that!may!be!

applicable!to!a!‘full!friendship’,!Eekelaar!suggests!that!while!it!may!be!a!‘feature!of!

full! friendship!that! the! friends!see!their!property!as!common!…!this!comprehends!

only!common!use!during!the!friendship’.12!!He!further!queries!whether!

such!a! friend,! either! through! financial! contributions!or! through!any!other! form!of!
participation! in! the! friendship,! be! thought! to! be! ‘earning’! a! proprietary! or! other!
legal!entitlement!to!the!other’s!property,!even!if! the!entitlement! is!deferred!to!the!
moment!of!separation?13!

He! suggests! that! this! understanding! ‘would! contradict! the! central! feature! of!

friendship! in!the! full!sense’.14!!Eekelaar!does!add!that! in!circumstances! in!which!a!

friend!inflicts!deliberate!damage!or!harm!on!a!former!friend,!or!where!contributions!

by!a!friend!are!made!that!invoke!the!principles!governing!unjust!enrichment,!there!

should!be!some!form!of!redress,!but!short!of!that!he!concludes!that!full!friendship!

should!not!be!‘incentivized!by!the!promise!of!external!benefits’15!or!‘compensatory!

obligation’!merely!from!the!relationship!itself.!!Eekelaar!puts!it!this!way:!

If!I!give!up!something!to!help!my!friend,!I!do!so!on!the!basis!of!trust!that!the!friend!
will!repay!in!their!own!way.!!Perhaps!continuing!the!friendship!will!be!enough.!!To!
convert! any! such! moral! obligation! to! a! legal! obligation! if! the! friendship! fails!
destroys!the!notion!of!trust.16!

He!adds:!

If!I!put!time!and!effort!to!help!a!friend!enhance!his!career!prospects!and!he!succeeds!
in!doing!so,!I!should!not!expect!legal!entitlement!to!compensatory!payments!for!any!
losses!my!efforts!may!have!incurred!for!me.!!And!once!the!friendship!is!over,!and!a!
friend,! or! former! friend,! falls! into! need,! it! would! surely! be! wrong! to! expect! that!
person!to!have!a!legal!claim!against!the!other!for!help,!even!though!there!could!be!
some!moral!expectation,!depending!on!the!circumstances.17!!

The!value,!according!to!Eekelaar,!of!a!full!friendship!‘lies!in!the!personal!and!other!

benefits! freely! conferred! by! the! friends! on! each! other! for! each! other’s! sake’.18!

Interestingly,!Eekelaar!suggests!that!during!the!course!of!a!full!friendship,!a!moral!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

12!! Ibid!44.!
13!! Ibid.!
14!! Ibid.!
15!! Ibid!48.!
16!! Ibid!47.!
17!! Ibid!48.!
18!! Ibid.!
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duty! does! exist! for! a! mutual! provision! to! be! made! in! the! event! that! one! of! the!

parties! to! the! friendship! dies! and,! in! certain! circumstances,! this! duty! should! be!

legally!enforced!(see!Chapter!4.3.3!for!further!discussion!on!this).!!!

By! contrast! with! ‘full! friendship’,! Eekelaar! suggests! that! the! breakdown! of! a!

‘friendship! plus’!may! give! rise! to! a! compensatory! obligation,! in! circumstances! in!

which!there!is!relationship[generated!disadvantage.!!This!would!include:!

compensation! for! the! opportunity! costs! incurred! by! one! party! by! the! way! the!
parties! conducted! their! relationship,! for! example,! if! one! of! them! forewent! career!
opportunities,!and!compensation!for!the!disparity!which!occurs!on!breakdown.19!!

Eekelaar! asks! what! qualities! should! be! present! in! a! friendship! to! justify! a!

compensatory!obligation.!He!first!discounts!any!suggestion!that!it!should!be!based!

on!whether!a!sexual!relationship!exists!between!the!parties,!since!

Apart! from! problems! of! definition! and! the! unacceptably! intrusive! nature! of! the!
investigation! which! may! be! necessary,! to! allow! this! factor! to! give! rise! to! a!
compensation!claim!is!to!demean!the!nature!of!sexuality.20!

Instead! he! suggests! that! a! case! can! be! made! for! a! compensatory! obligation! in!

situations! in! which! losses! are! incurred! ‘in! the! context! where! the! friends! had!

arranged! their!mode! of! living! and! financial! arrangements! as! a! basis! upon!which!

they! followed! their! common! life! together! for! the! long! term’.21!! He! argues! that! a!

friendship!plus! is!different! from!a! full! friendship!as! it! involves!not!merely!mutual!

support!between!the!friends!but!the!use!of!mutual!resources!(effort!and!money)!in!

servicing!a! long[term!project.! !Such!a! life!plan!could!be!assumed!if! the!friends!are!

living!together!and!bringing!up!a!child,!as!according!to!Eekelaar,!‘the!“partnership!of!

parenthood”! is! a! life[transforming! event’! with! the! parties! ‘acquiring! a! joint!

commitment!to!a!new!human!being!who!demands!care!and!support!for!a!significant!

portion!of!the!adults’!lives’.22!!It!is!not!necessary!that!the!child!be!the!child!of!both!of!

them.! ! Although! this! aspect! of! Eekelaar’s! suggestion! is! consistent! with! Rawls’s!

understanding!of!compensatory!obligations!that!arise!through!the!family!members’!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

19!!!Ibid!52.!
20!!!Ibid!49.!
21!! Ibid.!
22!! Ibid!50.!
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roles! in! the! raising! of! children,! it! also! advances! our! understanding! of!why! family!

property! law! principles! are! appropriate! in! those! circumstances.! Particularly!

relevant!here!is!the!idea!that!a!relationship!between!two!people!with!children!can!

be! conceptualised! as! a! partnership! incorporating! the! use! of! mutual! resources! in!

servicing!a!long[term!project.!!

If! there! are! no! children! Eekelaar! suggests! that! a! life! plan! could! be! assumed! if! a!

common!household! is!established,!after!a! certain!period!of! time.! ! I!would!suggest!

that! in! using! the! term! ‘common!household’! Eekelaar! is! proposing!more! than! just!

living! together! in! the! same! residence,! as! he! contemplates! under! a! full! friendship!

‘assets!being!available!for!the!friends’!common!use’,!without!this!in!itself!giving!rise!

to!any!compensatory!obligation.!!I!would!thus!suggest!that!Eekelaar!is!referring!to!a!

significant!level!of!financial!and!emotional!interdependence!between!the!parties!to!

the!relationship!in!which!the!resources!are!used!to!service!a!commitment!towards!a!

common!life,!and!in!which!significant!injustice!would!occur!without!access!to!legal!

remedies.!In!this!and!following!chapters!I!will!call!a!relationship!characterised!by!a!

significant! level! of! emotional! and! financial! interdependence! and! commitment!

towards!a!common!life!a!‘socioeconomic!partnership’.!

Eekelaar’s! framework! outlined! above! is! a! particularly! principled! approach,! and!

useful! in! identifying! the! difference! between! the! types! of! relationships! for! which!

legal!intervention!on!relationship!breakdown!is!justifiable!and!those!for!which!it!is!

not.! !Eekelaar!does,!however,!limit!his!discussion!of!the!obligations!owed!between!

the! parties! to! a! relationship! to! compensatory! obligations.! Although! he! does,! in!

passing,! refer! to! the! idea! that! certain! relationships! may! incorporate! obligations!

beyond!those!that!are!compensatory!in!nature,23!his!discussion!is!mostly!limited!to!

concerns! regarding! the! character! of! relationships!which! justify! compensation! for!

relationship[generated!disadvantage,!thus!placing!his!argument!squarely!within!the!

framework!of!corrective!justice.!!

I! would! suggest,! however,! that! to! remedy! injustice! that! may! be! caused! on! the!

breakdown! of! a! socioeconomic! partnership,! it! is! necessary! to! appeal! to!

considerations!of!distributive!justice!as!well!as!corrective!justice.!Corrective!justice!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

23!! Ibid!49.!
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provides! for! the! rectification! of! wrongs! committed! by! one! individual! that! cause!

harm!to!another!and!thus!asserts!a!connection!between!the!remedy!and!the!wrong.!!

In!that!way,!compensation!for!relationship[generated!disadvantage!can!be!thought!

of! as! corrective! in! nature.! ! Distributive! justice,! on! the! other! hand,! allocates!

resources!on!some!other!basis!such!as!equality,!merit!or!need.!!Both!these!forms!of!

justice! relate! one! person! to! another! according! to! conceptions! of! equality! and!

fairness,! albeit! differently! construed! conceptions. 24 !! In! the! context! of! family!

property! law,! a! redistribution! of! assets! based! on! distributive! justice! principles!

would!include!factors!not!related!to!the!circumstances!of!the!relationship!but!rather!

according!to!the!individual!financial!need!of!the!parties!to!the!relationship,!whether!

or!not!that!need!was!caused!by!the!nature!or!circumstances!of!the!relationship.!

Importantly,! I! am! referring! here! to! private! distributive! justice! as! between!

individuals! in! a! private! context.! This! can! be! contrasted! with! public! distributive!

justice,!which!concerns! the!distribution!of!benefits!and!burdens!of!collective! life25!

through,! for! example,! social! welfare! policy.! ! Rawls’s! difference! principle! is! an!

example!of!public!distributive!justice.26!

The!extent!to!which!this!area!of!law!appeals!to!the!principles!of!both!corrective!and!

distributive! justice! can! be! best! explained! through! the! recognition! that! certain!

relationships! necessarily! incorporate! certain! special! responsibilities.! ! In! this!

respect,! HLA! Hart’s! classification! of! responsibility! is! a! good! place! to! start.! ! Hart!

identified! four! main! varieties! of! responsibility:! role! responsibility,! causal!

responsibility,!capacity!responsibility,!and! liability!responsibility.! In! the!context!of!

family!property!law,!it!is!Hart’s!idea!of!‘role!responsibility’!which!is!of!most!interest,!

laying!a! foundation!on!which!other!scholars!have!been!able!to!build.!According!to!

Hart,!role!responsibility!arises!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

24!! Ernest!J!Weinrib,!'Corrective!Justice!in!a!Nutshell'!(2002)!52!University)of)Toronto)Law)
Journal!349,!349[50.!

25!!William!Lucy,!Philosophy)of)Private)Law!(Oxford!University!Press,!2007)!261.!
26!! On!this!point!see!ibid!264,!who!asserts!that!Rawls’s!treatment!of!distributive!justice!
(confining!it!to!the!basic!structure!of!society)!covers!the!field!on!distributive!justice!and!
therefore!suggests!that!Rawls’s!account!is!either!mistaken!(as!it!does!not!contemplate!
private!law!as!one!of!the!components!of!the!basic!structure)!or!that!it!can!be!plausibly!
interpreted!so!as!to!include!private!law.!!
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whenever!a!person!occupies!a!distinctive!place!or!office!in!a!social!organisation!to!
which!specific!duties!are!attached!to!provide!for!the!welfare!of!others,!or!to!advance!
in!some!specific!way!the!aims!or!purposes!of!the!organisation.27!!

While! Hart! asserts! that! responsibilities! accompanying! roles! are! not! necessarily!

legal!or!moral!responsibilities!(such!as!a!host’s!responsibility!for!the!comfort!of!his!

guests),!he!suggests!that!roles!within!a!marriage!or!a!role!as!a!parent,!for!example,!

can! be! understood! as! incorporating! certain! moral! responsibilities.! Hart! suggests!

that!responsibilities!attached!to!a!particular!role!are!duties!that!are!of!a!‘relatively!

complex! and! extensive! kind,! defining! a! “sphere! of! responsibility”! requiring! the!

exercise!of!discretion!and!care!usually!over!a!protracted!period!of!time.’28!

Extending! Hart’s! work! with! respect! to! this,! Rob! George! argues! that! ‘role!

responsibility!involves!the!idea!of!someone!(S)!having!capacity!to!call!me!to!account!

for!my!action!(X)’.29!!George!argues!that!only!a!limited!number!of!people!are!able!to!

call!another!to!account!for!their!actions!and!that!S!is!special!in!this!regard!because!‘S!

is!a!person!who!has!an!expectation! in!relation! to!me!regarding!X’.30!!Lind,!Keating!

and!Bridgeman!add!that!‘being!answerable!to!S!is!by!virtue!of!the!actor!“satisfying!

some!normatively! laden!description”,!often!a!role’.31!! In!other!words,!certain!roles!

entail!certain!responsibilities!which!are!widely,!if!not!universally!understood!to!be!

inextricably!linked!to!those!roles.!!!

On! one! view! it! could! be! contended! that! special! responsibilities! attach! to! certain!

roles!because!they!have!either!implicitly!or!explicitly!been!voluntarily!assumed.!!On!

this! view! the!obligations! attached! to! the! roles!of! husband!and!wife! in! a!marriage!

could!be!understood!as!being!part!of!the!marriage!contract,!which!has!been!entered!

into!voluntarily.!!Any!financial!obligation!on!divorce!could!then!be!simply!seen!as!a!

foreseeable! consequence! of! that! freely! undertaken! obligation.! As! Baroness! Hale!

noted:!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

27!! HLA!Hart,!'Varieties!of!Responsibility'!(1967)!83!Law)Quarterly)Review!346,!347.!
28!! Ibid.!
29!! Rob!George,!Ideas)and)Debates)in)Family)Law!(Hart!Publishing,!2012)!27.!
30!! Ibid.!
31!! Craig!Lind,!Heather!Keating!and!Jo!Bridgeman,!'Taking!Family!Responsibility!or!Having!
it!Imposed?'!in!Craig!Lind,!Heather!Keating!and!Jo!Bridgeman!(eds),!Taking)
Responsibility,)Law)and)the)Changing)Family!(Ashgate,!2011)!1,!8.!
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By! entering! into! the!marriage,! each! agrees! to! provide! for! the! other’s! needs…!and!
each!agrees! to!share! the!marital!assets!with! the!other…!These!responsibilities!are!
voluntarily! assumed!by! the! fact! of! the!marriage! and! the!way! in!which! the! couple!
chose!to!live!their!lives!thereafter.32!!

Robert!Goodin!offers!another!view.!According!to!Goodin!we!should!view!our!special!

responsibilities!towards!other!people!in!terms!of!their!vulnerability!to!us!and!that!

this! extends! our! special! responsibilities! beyond! those! to! whom! we! have! made!

specific!commitments.33!Goodin!proffers!a! ‘vulnerability!model’,!which!he!suggests!

explains! both!why! responsibilities! are! connected! to! certain! relationships! and! the!

content! of! those! responsibilities.! ! Goodin! begins! with! the! generally! accepted!

understanding!that!we!all!have!special!moral!responsibilities!to!family!and!friends.!!

He!suggests!that!specific!people!are!vulnerable!to!being!harmed!by!our!actions!and!

choices.!Because!of!the!nature!of!the!relationship!we!have!with!these!individuals!we!

are! specially! positioned! to! help! or! hurt! them! and! therefore! we! have! a! special!

responsibility!for!their!welfare.!The!level!of!responsibility!depends!on!how!strongly!

one!party!is!affected!by!our!actions!and!whether!there!are!other!sources!that!would!

safeguard! the! vulnerable! party’s! well[being.34!According! to! Goodin,! it! does! not!

matter!how!the!situation!creating!the!vulnerability!came!into!being!or!whether!we!

had!a!causal!role!in!creating!the!situation.35!On!this!view,!the!reason!why!parties!to!

a! socioeconomic! partnership! would! have! special! responsibilities! towards! each!

other! is! because! the! parties! are! especially! vulnerable! in! relation! to! each! other,!

emotionally!and!materially,!due!to!the!way!they!have!arranged!their!lives.!

In! the! context!of! a!marriage,!Goodin! suggests! that!while! the!marriage! contract! ‘is!

merely! the! “external! embodiment! of! the! ethical! bond,! which! indeed! can! subsist!

exclusively!in!reciprocal!love!and!support”’,!the!reason!marriage!partners!owe!each!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

32!! Baroness!Brenda!Hale,!'Family!Responsibility:!Where!are!We!Now?'!in!Craig!Lind,!
Heather!Keating!and!Jo!Bridgeman!(eds),!Taking)Responsibility,)Law)and)the)Changing)
Family!(Ashgate,!2011)!25,!33.!

33!! Robert!E!Goodin,!Protecting)the)Vulnerable:)A)Reanalysis)of)Our)Social)Responsibilities!
(University!of!Chicago!Press,!1985).!See!also!Martha!Fineman,!'The!Vulnerable!Subject:!
Anchoring!Equality!in!the!Human!Condition'!(2008![!2009)!20!Yale)Journal)of)Law)and)
Feminism!1,!who!also!argues!that!there!is!a!connection!between!vulnerability!and!
responsibility!but!argues!this!primarily!with!respect!to!state!responsibility!rather!than!
individual!responsibility.!!

34!! Goodin,!above!n!33,!114[15.!
35!! Ibid!110.!
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other! special! responsibilities! is! not! the! marriage! contract! but! the! fact! ‘that! they!

have!placed!themselves,!emotionally!and!sometimes!physically!and!economically!as!

well! “in! one! another’s! power”’.36!This! understanding! is! consistent!with!Eekelaar’s!

concept!of!a!‘friendship!plus’,!and!thus!augments!our!understanding!of!the!nature!of!

the! socioeconomic! partnerships! and,! in! particular,! the! source! of! the! special!

responsibilities!contained!therein.!In!this!way!responsibilities!can!be!thought!of!as!

contextual!and!relational,!with!the!content!of!the!responsibilities!depending!on!the!

nature! of! the! relationship! and! the! circumstances! and! needs! of! those! in! the!

relationship.37!

According! to!Goodin,! special! responsibilities! include!not!only! the!negative!duty! to!

refrain!from!causing!harm!but!also!the!positive!duty!to!meet!another’s!needs!if!we!

are! in! a! position! to! do! so.38!This! distinction! between! these! two! duties! broadly!

correlates! with! the! distinction! between! corrective! and! distributive! justice.! ! Our!

negative! duty! to! refrain! from! causing! harm! relates! to! a! (corrective)! obligation! to!

compensate! if! we! cause! harm! and! our! positive! duty! to! help! relates! to! a!

(distributive)! obligation! to! provide! support! if! the! need! arises! and! if! we! are! in! a!

position!to!do!so.!!

It!can!be!seen!that!these!positive!duties!or!responsibilities!are!of!a!different!nature!

from!Eekelaar’s!compensatory!obligations!but!are!readily!understood!to!exist!in!all!

sorts! of! situations! even! though! the! person! responsible!may! have! had! no! control!

over!the!circumstances!that!gave!rise!to!that!special!responsibility.!!A!parent’s!duty!

to! seek!medical! help! for! a! sick! child! is! a! clear! example.! ! Another! is! proffered! by!

Goodin,!when!he!asks!us!to!consider!a!situation!in!which!a!seriously!injured!person!

asks!a!passer[by!(a!stranger!and!the!only!person!present!able!to!offer!assistance)!to!

call! an!ambulance.! !As!Goodin! suggests,! under! these! conditions! the!passer[by!has!

special!responsibilities!to!render!assistance!‘to!which!he!did!not!consent!and!which!

are!not!self[assumed!in!any!sense!of!the!term.’39!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

36!! Ibid!79.!
37!! Lind,!Keating!and!Bridgeman,!above!n!31,!10[11.!
38!! Goodin,!above!n!33,!110[11.!
39!! Ibid,!34,!drawing!from!work!of!Richard!Flathman,!Political)Obligation!(Atheneum,!1972).!
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In! my! opinion,! the! voluntaristic! and! the! vulnerability! models! of! special!

responsibility,!rather!than!being!alternatives,!are!actually!complementary!and!work!

together! to! help! elucidate! why! certain! roles! contain! special! responsibilities.!

Moreover,! these! insights,! combined! with! Eekelaar’s! work! on! the! types! of!

relationships! in! which! the! law! has! a! legitimate! role! in! enforcing! special!

responsibilities,! enable!a!clearer!understanding!of! the!circumstances! in!which! the!

law!should! intervene! into!personal!relationships,!and!the! legitimate!extent!of! that!

intervention.!!

To! illustrate,! assume! two! people,! ‘A’! and! ‘D’,! have! been! in! a! socioeconomic!

partnership!for!15!years!that!has!now!ended.!!Due!to!the!nature!of!that!relationship!

A!and!D!had!assumed!special!responsibilities!towards!each!other!during!the!course!

of!it.!!Based!on!the!framework!I!have!outlined,!the!state!has!a!legitimate!interest!in!

supporting/enforcing! special! responsibilities! between! A! and!D.! To! determine! the!

nature!and!extent!of! those!responsibilities,!we!can!draw!on! the!work!of!Eekelaar,!

Hart!and!Goodin.! !The!socioeconomic!character!of! the!relationship!means!that!the!

parties!have!arranged!their!mode!of!living!and!financial!circumstances!as!a!basis!on!

which! they! follow! their! common! life! together.! ! In! those! circumstances! it! is!

uncontroversial! that! the! parties! to! the! relationship! should! be! entitled! to!

compensation!for!the!financial!loss!caused!by!separation!‘to!such!an!extent!and!for!

such!a!time!as!is!reasonable,!having!regard!to!the!duration!of!the!relationship!and!

the!opportunities! to! reduce! the! loss.’40!!But! suppose! that!at! some! time!during! the!

relationship!A!had!an!accident!and!was!left!with!chronic!pain!and!was!consequently!

unable!to!work.!D!would!have!a!clearly!recognisable!special!responsibility!towards!

A! to! provide! physical,! emotional! and! financial! support! during! the! relationship! as!

part!of!the!parties’!reciprocal!special!responsibilities!they!had!towards!each!other.!!

It! is!also!reasonable!to!expect! that!D!would!have!a!responsibility! to!provide!some!

level!of!support!even!after!the!relationship!has!ended,!depending!on!the!needs!of!A!

and!whether!or!not!D!is! in!a!position!to!provide!such!support.! !This! is!despite!the!

fact! that! A’s! ongoing! needs! may! not! be! the! result! of! any! relationship[generated!

disadvantage.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

40!! Eekelaar,!above!n!9,!52.!
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This! is! because!A! and!D,! in! their! roles! as!parties! to! a! socioeconomic!partnership,!

have!assumed!special!responsibilities!towards!each!other!due!to!the!nature!of!that!

relationship.! Those! responsibilities! include! both! a! negative! responsibility! not! to!

harm!and!positive! responsibilities! to!help.! ! Indeed,! if! there! are!no!other! financial!

sources!to!safeguard!A’s!well[being,!A!could!be!particularly!affected!by!D’s!actions,!

which! itself! increases! the! strength! of! D’s! responsibility! towards! A,! even! though!

there!is!no!causal!link!between!the!circumstances!of!the!relationship!and!A’s!need!

and!even!though!the!relationship!has!ended.!

The! above! example! provides! a! simple! illustration! of! the! nature! and! extent! of! the!

special! responsibilities! incorporated! in! the! roles! assumed! in! a! socioeconomic!

partnership.!It!demonstrates!that!in!determining!the!appropriate!legal!response!to!

address! the! potential! injustice,! it! is! necessary! to! appeal! to! principles! of! both!

corrective!and!distributive!justice.!Part!3.3!of!this!chapter!will!utilise!the!framework!

developed!in!this!part!to!investigate!the!legitimate!reach!of!the!law!with!respect!to!

matrimonial! property! disputes.! ! Chapters! 5! and! 6! will! utilise! this! framework! to!

investigate! the! legitimate! reach! of! the! law! with! respect! to! property! disputes!

between!parties!to!non[marital!relationships.!

3.2.2)Marriage)and)the)FLA))

In!Australia,!as!in!other!liberal!democracies!around!the!world,!the!fact!of!a!marriage!

attracts!the!rights!and!responsibilities!of!family!law!regimes!without!any!additional!

requirement!for!the!parties!to!the!marriage!to!demonstrate!that!the!relationship!is!

of! a! particular! character.! This! is! so! even! if! individual! instances! of! marital!

relationships! differ! from! the! image! of! friendship! plus! proffered! by! Eekelaar,! and!

may,! for! example,! resemble! more! a! full! friendship! when! only! the! underlying!

relationship! is!considered.! In! this!respect,! the! law!assumes!that!a!marriage! is!of!a!

particular! character,!with! the! fact! of! a!marriage! used! as! a! proxy! for! the! relevant!

characteristic,!namely!a!socioeconomic!partnership.!
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As! Frederick! Schauer! argues,! the! making! of! generalisations! such! as! this! is! an!

unavoidable! feature! of! our! decision[making! existence. 41 !Schauer! holds! that!

generalisations!are!sustainable!as!the!bases!of!valid!determinations!in!a!number!of!

areas42!and!defends!the!use!of!generalisations!even!if!it!may!produce!unjust!results!

in!particular!cases43.!That!said,!for!a!generalisation!to!be!sustainable!it!must!be!non[

spurious,!i.e.,!it!must!be!based!on!a!sound!statistical!or!empirical!foundation.44!

Schauer!argues!that!provided!the!categories!used!are!non[spurious,!relying!on!them!

is!more!efficient!than!utilising!more!particularised!assessments.!!Although!Schauer!

acknowledges! that! using! categories! will! inevitably! lead! to! both! over! and! under[

inclusiveness,! he! suggests! that! the! efficiency! benefits! offset! the! disadvantages! to!

those! individuals! for!whom!greater! justice!may!be!achieved! through! case[by[case!

determinations.45!This!can!be!seen!with!respect!to!generalisations!based!on!marital!

status,!as!the!costs!of!determining!financial!adjustment!on!relationship!breakdown!

are!significantly!higher! if,!rather!than!producing!a!marriage!certificate,! the!parties!

to! the! relationship! were! required! to! provide! evidence! as! to! the! nature! of! the!

relationship! (as! parties! are! required! to! do!with! respect! to! de! facto! relationships!

(see!Chapter!5.4)).!!

The! making! of! generalisations! with! respect! to! the! nature! of! marriage! can! be!

defended!on!a!number!of!fronts.!To!begin!with,!Chapter!2!provides!strong!statistical!

support! for! the! assertion! that! the! vast!majority! of!marital! relationships! resemble!

socioeconomic!partnerships,! as! conceptualised! above,! particularly!with! respect! to!

the! length! of!marriages,! the! presence! of! children,! the! pooling! of! finances! and! the!

division!of!labour!(Chapter!2.2.1,!2.2.2,!2.5.1!and!2.6.1).!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

41!! Frederick!Schauer,!Profiles,)Probabilities)and)Stereotypes!(The!Belknap!Press!of!Harvard!
University!Press,!2003)!3[5.!

42!! Ibid!1[6.!
43!! Ibid!ix.!
44!! Ibid!6.!
45!! Ibid!166.!
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I!would! further!suggest! it! is!uncontroversial! that! in!the!context!of!Western! liberal!

democracies,46 !the! term! ‘marriage’! connotes! a! consensual! union! between! two!

people,! incorporating! long[term!mutual! commitment! towards!a!common!purpose.!!

Whether!or!not!those!two!people!need!to!be!opposite!sex!or!can!be!of!the!same!sex!

is!more!controversial.!!That!question!is,!however,!outside!the!ambit!of!this!thesis.!!It!

is! the! characteristics! of! consensual! union,! long[term! commitment! and! common!

purpose! which! are! important! for! this! discussion.! ! Marriage! is! understood! as!

exhibiting! those!characteristics!due! to! its!history!with!respect! to! the! function!and!

purpose! of! marriage! within! society.! ! This! point! is! discussed! in! greater! detail! in!

3.2.2.1!below.!

Lastly,!marriage! has! historically! been! the! site! of! significant! injustice,! particularly!

with! respect! to! women,! this! being! especially! evident! on! the! breakdown! of! a!

marriage.! !This! injustice!was!a!direct! result!of! a!disconnect!between!a!marriage’s!

socioeconomic! character! and! the! availability! and! access! to! legal! remedies.! This! is!

discussed!in!greater!detail!in!3.2.2.2!below.!

3.2.2.1)Marriage,)Society)and)Responsibility)

On! one! understanding,! a!marriage! is! a! legally! recognised,! state[sanctioned! social!

union!between!two!people.!!To!be!recognised!by!the!state,!the!marriage!must!have!

been! conducted! in! accordance! with! the! laws! of! that! state.! ! In! Australia,! for! a!

marriage! to! be! valid! it! must! be! solemnised! in! accordance! with! the!Marriage)Act)

1961!(Cth),!which!provides!for!both!religious!and!civil!marriages.!

Marriage! can! also! be! understood! as! a! social! institution! that! has! certain!

characteristics,!serves!certain!functions!and!imports!certain!responsibilities.47!!The!

characteristics,!functions!and,!to!a!certain!extent,!responsibilities!of!marriage!have,!

however,!changed!over!time.!!Prior!to!the!19th!century,!before!industrialisation!and!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

46!! The!discussion!in!this!part!is!limited!to!the!Western!understanding!of!marriage!both!in!a!
legal!and!social!context!and!thus!excludes,!for!example,!polygamous!marriages!and!
customary!marriages.!

47!! See!Andrew!J!Cherlin,!'The!Deinstitutionalization!of!American!Marriage'!(2004)!66!
Journal)of)Marriage)and)Family!848;!Stephanie!Coontz,!Marriage,)a)History:)How)Love)
Conquered)Marriage!(Penguin!Books,!2005);!Elizabeth!Abbott,!A)History)of)Marriage!
(Duckworth!Overlook,!2010).!
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urbanisation,!marriage!served!a!very!different!purpose!from!the!one!it!does!today.!!

Political,!social!and!economic! functions!were!dominant,!with! individual!needs!and!

desires!a!secondary!consideration.!For!the!poor,!life!was!predominantly!rural,!with!

most!adults!and!children! living!and!working!on!farms.! !Family!members!relied!on!

each! other! for! a! wide! range! of! economic! and! other! needs,! including! economic!

production,! job! training! and! childcare.! To! them,!marriage!was! regarded! as!more!

than! a! relationship! between! two! people.! ! Cohesive! families! were! essential! for!

survival!and!marital!stability!was!a!fundamental!part!of!this.!!!

Likewise!for!the!upper!classes!marriage!had!little!to!do!with! love,!companionship,!

or! personal! choice.! For! them,! marriage! was! about! financial! security! and! forging!

alliances! between! land[owning! families.! It! was! about! money,! possessions! and!

succession! of! property.! At! this! time! marriage! was! characterised! by! strict! role!

division!between!men!and!women!and!by!women’s!legal!and!economic!dependence!

on!men.!!!

Over!the!last!200!years,!people!have!begun!to!see!marriage!more!as!a!personal!and!

private! relationship,! with! personal! choice! becoming! the! norm! when! selecting! a!

partner,!and!love!becoming!the!main!reason!for!marriage.48!!Thus,!today’s!marriage!

is!characterised!somewhat!differently!and!its!practical!role!in!society!has!decreased!

in!significance.!

However,!although!the!practical!importance!of!marriage!in!organising!people's!lives!

has!declined,! for!many! it! still!holds!broad!cultural! significance!and! is! regarded!as!

the! natural! and!meaningful! way! to! signify! long[term! commitment! to! an! intimate!

partner! and! to! society.! Present! day! marriage! represents! a! deeply! personal!

commitment! to! another! person! and! a! highly! public! celebration,! encompassing!

ideals!of!mutuality,!companionship,!intimacy,!fidelity!and!family.49!!Marriage!is!also!

viewed!as!having!prestige,!something!to!work!towards,!and,!rather!than!necessarily!

and! primarily! being! a! vehicle! for! procreation,! marriage! is! seen! to! be! about!

commitment!and!love.!!As!a!result!of!legislative!reform,!women!are!no!longer!legally!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

48!! Coontz,!above!n!47,!307.!
49!!Goodridge)v)Department)of)Public)Health,!798!NE2d!941,!954!(Marshall!CJ)!(Mass,!2003).!
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dependent! on! men,! although,! due! to! the! role! division! still! present! in! many!

marriages,!women!are!often!still!financially!dependent.!

As! indicated! in! the! previous! section,! marriage! can! also! be! understood! both!

historically! and! in! the! present! as! incorporating! certain! moral! and! legal!

responsibilities.! Historically,! responsibilities! within! a! marriage! were! very! often!

expressed! as! a! husband’s! responsibility! to! maintain! his! wife! and/or! children.50!

Responsibilities! in! modern! day! marriage,! however,! can! be! expressed! in! more!

gender[neutral!terms!and!are!understood!as!being!both!historic!(arising!from!past!

conduct)!and!prospective!(future!responsibilities).!!

The!next!section!details!the!extent!to!which!the!moral!rights!and!responsibilities!in!

marriage! have! become! legally! enforceable! obligations,! and! shows! how! this! has!

changed! extensively! over! the! last! few! centuries,! particularly! with! respect! to!

women’s!rights!and!the!law!governing!divorce!and!property!adjustment!on!divorce.!!

It! also! shows! that! despite! the! changes! in! the! function! and! purpose! of! marriage!

outlined! in! this! section,! one! characteristic! that! has! been! omnipresent! is! the!

understanding!that!a!marriage!operates!as!a!socioeconomic!unit!or,!more!recently,!a!

socioeconomic!partnership.! !Moreover,!the!following!section!will!demonstrate!that!

it! is! this!particular!characteristic!of!marriage! that!has!been! the!source!of!much!of!

the!injustice!on!the!breakdown!of!a!marriage!and!the!drive!behind!law!reform.!

3.2.2.2)Marriage)and)Injustice)

Matrimonial! property! law! in!Australia! has! its! origins! in!Anglo! Saxon! law!and!has!

developed!along! a! very!different!path! from!matrimonial! property! law! in! civil! law!

jurisdictions.!!For!a!long!time!marriage!was!essentially!a!patriarchal!institution!with!

wives!regarded!as!the!chattels!of!their!husbands!whom!they!were!to!‘love,!honour!

and! obey’.! ! In! feudal! society! a! woman! was! in! the! custody! of! her! father! prior! to!

marriage!and!after!marriage!she!passed!to!the!authority!of!her!husband.! !Between!

the!mid!13th!century!and!the!16th!century!it!was!accepted!that:!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

50!! Hart,!above!n!27,!348;!William!Blackstone,!Commentaries)on)the)Laws)of)England)in)Four)
Books!(1782)!vol!I,!442[45.!
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By!marriage!the!husband!and!wife!are!one!person!in!law;!that!is!the!very!being!or!
legal!existence!of!the!woman!is!suspended!during!marriage,!or!at!least!incorporated!
and!consolidated! into! that!of! the!husband!…!and!her!condition!during!marriage! is!
called!her!coverture.51!!

Thus!married!women! lost! their! legal!personality!and!all! the!property!and! income!

previously!owned!by!a!woman!became! the!property!of!her!husband!on!marriage.!!

Married!women!also! lost! the!power! to!make! contracts! or! sue! in! their! own!name.!!

The!wife!became!legally!and!economically!completely!dependent!on!her!husband,!a!

situation! reinforced!by!a! social! system! that!was!built!upon! that!dependence.52!! In!

return!the!husband!had!a!legal!responsibility!to!support!his!wife.53!Marriage!at!this!

time! was! therefore! regarded! as! a! relationship! of! economic,! social! and! legal!

dependence,!and,!although!marriage!could!in!no!way!be!considered!a!partnership!of!

equals,!it!was!undoubtedly!a!social,!economic!and!legal!unit.!It!is!therefore!clear!that!

the! idea! that! a! marriage! contains! certain! moral! and! legal! responsibilities,! as!

discussed! above,! and! as! readily! accepted! in! present! day!marriage,! is! inextricably!

linked!to!the!historical!socioeconomic!nature!of!the!relationship.!

During! this! time! for! both! the! wealthy! and! the! poor,! marriage! was! generally! not!

dissoluble!and!the!law!was!designed!to!reinforce!this.!Prior!to!the!mid[19th!century!

in!English!law!(on!which!Australian!law!was!based),!a!marriage!could!be!terminated!

only!by!what!was! referred! to! as! a! parliamentary!divorce:! a! very! costly! and! time[

consuming!procedure!requiring!an!independent!act!of!Parliament.54!!!

Given!the!distinctive!socioeconomic!character!of!marriage!and!the!dependent!status!

of! women! at! that! time,! marital! separation! usually! left! the! woman! economically!

destitute,! as! she! had! no! right! to!marital! property! and! no! ability! to! earn! her! own!

income,!nor!any!right!to!keep!her!income!in!the!rare!event!she!could!secure!a!wage.!!

Even!a!deserted!wife!was!open!to!having!her!income!or!personal!property!seized!by!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

51!! Blackstone,!above!n!50,!vol!I,!441.!
52!! Henry!Finlay,!To)Have)But)Not)To)Hold:)A)History)of)Attitudes)to)Marriage)and)Divorce)in)
Australia)1858S1975!(The!Federation!Press,!2005)!16.!

53!! Richard!Chisholm!and!Owen!Jessep,!'Fault!and!Financial!Adjustment!under!the!Family!
Law!Act'!(1981)!4!University)of)New)South)Wales)Law)Journal!43,!45.!

54!!!For!more!detailed!discussion!see!Finlay,!above!n!52,!9[15.!
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her!husband.55!!Thus,!by! the!middle!of! the!19th!century,!with! the!expansion!of! the!

wage!economy!after!the!industrial!revolution!and!an!increasing!number!of!women!

entering! the!workforce,! the! injustice!of! the!existing! system!became!more!obvious!

and!the!need!for!reform!became!more!visible.!

However,! reform! proved! to! be! slow.! ! It! began!with! the! introduction! of! the! fault[

based!system!of!divorce!through!the!Matrimonial)Causes)Act)1857!(UK),!in!terms!of!

which!a!husband!was!entitled!to!apply!for!a!divorce!based!on!a!single!act!of!adultery!

by!his!wife.!!A!wife,!on!the!other!hand,!needed!to!show!aggravated!and!repeated!acts!

of! adultery! by! her! husband.56!! Although! the! Act! did! not! change! the! legal! and!

economic! status! of! married! women,! it! did! give! some! property! rights! to! married!

women!who!were! separated! from! their! husbands.! ! For! example,! a! deserted!wife!

could!be!protected!from!any!claim!of!her!husband!upon!her!earnings;57!the!courts!

were!able!to!direct!payment!of!maintenance!to!a!wife;58!a!wife!was!able!to! inherit!

and!bequeath!property!like!an!unmarried!woman;59!and!a!wife!separated!from!her!

husband! was! given! the! power! to! contract,! and! to! sue! and! be! sued! in! civil!

proceedings.60!!!

It! was! not! until! 1882! and! the! introduction! of! the!Married)Women’s) Property) Act!

(UK)! that!married!women!were! allowed! to! own! and! control! their! own! property.!!

This! meant! that! the! act! of! marriage! no! longer! created! or! altered! rights! over!

property,! marking! the! introduction! of! the! principle! of! separation! of! property!

between!husband!and!wife,!a!principle!that!still!underpins!and!informs!Australian!

family!property!law!today.!!

In!addition!to!being!necessary!for!divorce,!the!notion!of!marital!misconduct!played!

a!large!role!in!the!court’s!considerations!with!respect!to!the!division!of!property!and!

the!payment!of!maintenance!under!the!Matrimonial)Causes)Act)1857)(UK).!!Richard!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

55!! Ellen!Goodman,!'The!Development!of!Law!of!Matrimonial!Property:!A!Historical!
Perspective'!(1981)!16(3)!Australian)Journal)of)Social)Issues!175,!179.!

56!!United!Kingdom,!Parliamentary)Debates,!House!of!Lords,!25!May!1857,!vol!145,!col!813!
(Lord!Cranworth).!

57!!Matrimonial)Causes)Act)1857!(UK)!cl!21.!
58!! Ibid!cl!24.!
59!! Ibid!cl!25.!
60!! Ibid!cl!26.!
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Chisholm! and! Owen! Jessep! note! that! the! courts! at! that! time! had! the! power! to!

withhold! any! maintenance! payable! by! the! husband! to! the! ‘guilty’! wife.! ! When!

maintenance!was!granted!to!a!‘guilty’!wife,!it!was!on!the!basis!that!it!was!wrong!to!

allow!her!to!become!destitute.!!An!‘innocent’!wife,!on!the!other!hand,!was!generally!

entitled!to!a!portion!of!her!husband’s!wealth.61!!

In! the! late! 19th! century! the! Australian! colonies! passed! their! own! matrimonial!

legislation!which!largely!copied!the!English!model.62!!There!was!no!distinct!right!to!

apply!to!the!courts!for!an!adjustment!of!property!between!a!husband!and!a!wife,!the!

only! claim! allowed! being! one! for! maintenance.! ! Any! claim!made! to! the! court! to!

adjust! legal! title! of! property! had! to! be! determined! according! to! ordinary! legal!

principles,63!mainly!through!resulting!and!constructive!trusts.!!Both!these!remedies!

proved! to! be! of! limited! utility,! particularly! with! respect! to! non[financial!

contributions!made! to! the!welfare!of! the! family!by! the!party!who!was!not!on! the!

legal!title,!who!was!!the!stay[at[home!mother.64!

It!can!therefore!be!seen!that!the!legislative!reform!during!the!second!half!of!the!19th!

century!did!little!to!improve!the!economic!position!of!most!women.!Societal!forces!

meant! that! marriage! and! motherhood! were! a! career! for! women,! often! the! only!

career! available,!while!men!were! the!wage! earners! and! free! to! pursue! their! own!

economic!interests.!!Thus,!the!separate!property!regime,!with!its!emphasis!on!legal!

title,!combined!with!the!socially!reinforced!nature!of!a!marriage!as!a!socioeconomic!

unit,! characterised! by! economic! dependency,! meant! that! women! were! still! at! a!

significant! financial! disadvantage! on! breakdown! of! the! marriage,! particularly! in!

situations!in!which,!as!was!common!at!this!time,!the!title!to!the!marital!home!was!in!

the!name!of! the!husband.65!It! is!readily!apparent! that! the!disadvantages! identified!

here!fall!well!within!the!circumstances!described!by!both!Rawls!and!Eekelaar!with!

respect!to!the!disadvantage!and!potential!injustice!that!are!consequences!of!the!role!

undertaken! by! the! caregiving! parent! within! the! context! of! a! long[term!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

61!! Chisholm!and!Jessep,!above!n!53,!44[5.!
62!!!See,!eg,!Matrimonial)Causes)Act)1899!(NSW)!and!Married)Women’s)Property)Act)1879!
(NSW).!!

63!!Wirth)v)Wirth!(1956)!98!CLR!228.!
64!!Pettitt)v)Pettitt![1970]!AC!777;!Gissing)v)Gissing![1971]!AC!886.!
65!! Goodman,!above!n!55,!180.!
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socioeconomic! relationship.! ! It! is! also! apparent,! however,! that,! although! the!

legislative! regime!may!have!been!directed!at! remedying! the! identified! injustice,! it!

was!not!ultimately!successful!in!achieving!that!purpose.!

In! so! far! as! Australia! is! concerned,! in! 1959! the! Commonwealth! passed! the!

Matrimonial) Causes) Act) 1959,! introducing! uniform! divorce! laws! across! the!

Commonwealth! and! modifying! to! some! extent! the! harshness! of! the! separate!

property! regime.! ! Under! that! Act! the! courts! were! granted! a! broad! ambit! of!

discretion,!constrained!only!by!the!statutorily!enshrined!notions!of!what!is!‘proper’!

and! ‘just! and! equitable’.! ! Section! 86! conferred! on! the! courts! ‘an! extensive! and!

flexible!power’,66!far!wider!than!any!power!conferred!by!the!State!Acts!at!that!time,!

which!allowed!a!complete!readjustment!of!property!rights!between!a!husband!and!

wife.! ! In! determining! any! property! adjustment! there! was! no! reference! to!

contributions!of!the!parties,!with!the!courts!directed!to!consider!the!future!needs!of!

the! parties.! Under! the! State! legislative! regimes! the! court’s! attention! had! been!

directed! exclusively! to! events! occurring! in! the! past.67!! That! said,! the! conduct! or!

‘misconduct’!of!the!parties!during!the!marriage!and!with!respect!to!its!breakdown!

were!still! relevant!considerations! for! the!courts! in!determining!what!orders!were!

just!and!equitable.!!Commenting!on!the!new!matrimonial!property!regime!under!the!

Matrimonial)Causes)Act,!Ronald!Sackville!said!that!the!‘rigidities!of!the!separate!and!

community! property! regimes! may! be! avoided,! yet! effect! may! be! given! to! the!

economic!partnership!view!of!marriage.’68!

It! can! be! seen,! therefore,! that! over! the! last! few! centuries! the! understanding! of! a!

marriage,! as! reflected! through! the! law,! changed! from! a! dependent! economic! and!

legal! relationship,! to! one! that! recognised! the! separate! and! distinct! rights! of! the!

individuals! to! the!marriage,! and! then! to! one! that!more! resembled! a! partnership.!!

The!first!two!notions!of!marriage!as!reflected!in!the!law!at!the!relevant!times!left!the!

homemaker,! almost! invariably! the! woman,! in! a! distinctly! vulnerable! position,!

especially!if!the!relationship!broke!down.!!The!introduction!of!the!Commonwealth’s!

Matrimonial)Causes)Act)1959,!while!still!supporting!a!matrimonial!property!regime!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

66!! Sanders)v)Sanders!(1967)!116!CLR!366,!375!(Barwick!CJ).!
67!! Ronald!Sackville,!'The!Emerging!Australian!Law!of!Matrimonial!Property'!(1969[1970)!7!
Melbourne)University)Law)Review!353,!377.!

68!! Ibid.!
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recognising! separate! property,! also! recognised! and! supported! the! idea! that!

marriage!is!a!socioeconomic!partnership!by!allowing!the!redistribution!of!assets!if!

the!partnership!broke!down.!!!

3.3!PURPOSE!OF!THE!CURRENT!LEGISLATIVE!REGIME!!

In!the!previous!section!I!argued!that!it!is!the!socioeconomic!nature!of!a!relationship!

that! justifies! intervention! by! the! state! and! the! extent! of! that! intervention! can! be!

determined! by! appealing! to! principles! of! corrective! and! distributive! justice.! I!

further! argued! that! is! justifiable! to! assume! that! a! marriage! is! a! socioeconomic!

partnership.!

There!is,!of!course,!more!than!one!way!in!which!the!state!may!seek!to!intervene!to!

address!the!injustice!caused!on!the!breakdown!of!a!relationship.!In!some!European!

civil! law! jurisdictions,! parts! of! Canada! and! some! States! in! the! United! States! of!

America,!community!property!regimes!are!in!place.!This!means,!generally!speaking,!

that! on! divorce! each! spouse! is! entitled! to! half! of! the!matrimonial! assets,! usually!

defined! as! everything! the! couple! owns! that! has! been! acquired! during! the!

marriage.69!As! will! be! seen,! Australia! has! adopted! a! different! approach,! which! is!

largely!a!product!of!the!origins!of!our!matrimonial!property!law!as!detailed!above.!!

In! this! Part,! I! describe! and! discuss! the! Australian! legislative! regime! governing!

matrimonial! property! law.! ! I! begin! with! an! outline! of! the! legislative! framework,!

canvass!criticisms!of!that! framework,!and!offer!a!response!to!those!criticisms!that!

supports!the!assertions!that!the!primary!purpose!of!the!Australian!framework!is!to!

provide!a!remedy!to!address! the!potential! injustices!caused!by! the!socioeconomic!

nature! of! the! marriage! partnership,! and! that! the! framework! offered! by! the!

legislation! is! directed! towards! and! meets! that! purpose.! ! Moreover,! Part! 3.4!

demonstrates!that!the!interpretation!and!application!of!the!legislation!by!the!courts!

are! also! directed! towards! remedying! the! injustice! caused! by! the! socioeconomic!

nature!of!the!marriage!partnership.!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

69!! See!also!New!Zealand,!which!although!based!on!community!property!regime!
incorporates!some!elements!of!judicial!discretion:!Nicola!Peart,!'The!Property!
(Relationships)!Amendment!Act!2001:!A!Conceptual!Change'!(2008)!39!Victorian)
University)Wellington)Law)Review!813.!!
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3.3.1)The)Framework)of)the)Current)Legislative)Regime)

The!FLA!is,!inter!alia,!a!no[fault!divorce!and!property!adjustment!regime!introduced!

in! 1975! which! superseded! the! fault[based! system! that! existed! under! the!

Matrimonial)Causes)Act)1959.!!Section!79!of!the!FLA!grants!the!court!power!to!make!

orders!redistributing!the!property!of!parties!to!a!marriage.!!It!thus!offers!relief!to!a!

party! to! a! marriage! based! on! the! circumstances! of! the! case! in! line! with! the!

statutorily!enshrined!considerations!of!‘justice’!and!‘equity’!(s!79(2)).!!!

The! introduction! of! the! FLA! in! 1975! removed! the! express! consideration! of! fault[

based! conduct! of! the! parties! from! the! court’s! consideration! of! what! property!

division!would! be! just! and! equitable! on! the! breakdown!of! the! relationship.! ! That!

said,!this!type!of!conduct!could!still!affect!the!outcome!in!certain!circumstances.!For!

example,! evidence! of! domestic! violence!may! be! relevant! to! the! determination! of!

property!adjustment!proceedings,70!as!may!reckless!acts!of!one!party!with!respect!

to!the!property!of!the!parties.71!!

Unlike! the! community! property! regimes,! there! is! no! concept! of! ‘matrimonial!

property’! under! the! FLA.! ! The! courts! have! extensive! power! with! respect! to! the!

property! of! the! parties,! which! may! be! exercised! over! any! property! owned! or!

controlled! by! either! party! or! by! the! parties! jointly,! irrespective! of! when! that!

property!was!acquired!and! irrespective!of! legal!ownership.72!That! said,!unlike! the!

community! property! regimes,! s! 79! does! not! create! a! legal! right! for! the!

redistribution!of!property!interests!on!divorce!or!separation.73!!

For!property!adjustment!proceedings,!s!79(4)!is!a!critical!part!of!s!79.!!The!factors!

to! be! considered!by! the! courts! under! s! 79(4)! of! the! FLA! can!be! divided! into! two!

groups:! the! parties’! contributions! and! the! parties’! means! and! needs.! ! Set! firmly!

within! the! framework! of! corrective! justice,! the! consideration! of! the! parties’!

contributions! is! a! retrospective! exercise.! ! Section! 79(4)(a)! directs! the! court! to!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

70!!Kennon)&)Kennon!(1997)!FLC!92[757.!See!also!Patricia!Easteal,!Catherine!Warden!and!
Lisa!Young,!'The!Kennon!"Factor":!Issues!of!Indeterminacy!and!Floodgates'!(2014)!28!
Australian)Family)Law)Journal!1.!

71!!Kowaliw)&)Kowaliw!(1981)!FLC!91[092.!
72!!Carter)&)Carter!(1981)!FLC!91[061,!76,491[76,492.!
73!! Stanford)v)Stanford!(2012)!247!CLR!108,!121.!
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consider!direct!and!indirect!financial!contributions!to!the!acquisition,!conservation!

or! improvement! to! the!property!of! the!parties!and!s!79(4)(b)!directs! the!court! to!

consider! contributions!other! than! financial! contributions! towards! the!property!of!

the!parties.!!Section!79(4)(c)!requires!the!court!to!consider!any!contributions!made!

by!a!party!to!the!marriage!to!the!welfare!of!the!family,!including!any!contributions!

made!in!the!capacity!of!homemaker!or!parent.!!!

Section! 79(4)(e),! by! contrast,! is! a! largely! forward[looking! exercise,!which! directs!

the! court! to! consider! the! parties’! respective! means! and! needs.! ! Although! in! this!

thesis!I!refer!to!these!factors!as!‘means!and!needs’!factors,!they!are!also!sometimes!

referred!to!as!‘maintenance!factors’!or!‘s!75(2)!factors’.! !This!is!because!s!79(4)(e)!

imports!into!s!79!the!comprehensive!list!of!factors!found!under!s!75(2)!of!the!FLA,!

which!are!relevant!to!the!assessment!of!spousal!maintenance.!These!factors!are!not!

limited! to! future! needs! ascribable! to! relationship[generated! disadvantage.! They!

thus!appeal!to!principles!of!both!corrective!and!distributive!justice.!

As!will! be! explained! below! (3.3.4.1)! another! critical! provision! in! s! 79! is! s! 79(2).!!

This! section!provides! that!a! court! shall!not!make!an!order!under!s!79!unless! it! is!

satisfied!that,!in!all!the!circumstances,!it!is!just!and!equitable!to!make!the!order.!

Section!79!grants!the!trial!judge!a!discretionary!power!to!make!whatever!orders!the!

court!considers!appropriate!in!the!circumstances!of!the!case.!!It!has!been!recognised!

that! the! discretion! bestowed! on! the! court! by! the! legislature,! although! not!

unfettered,! is! extremely!wide,74!and! that! the! assessments! the! judicial! officers! are!

required! to!make! call! for! value! judgments! in! respect! of! which! there! is! room! for!

reasonable!differences!of!opinion.75!

These!factors!mean!that!the!ability!to!have!a!decision!overturned!on!appeal!when!

the! first! instance!decision! is! seen! to!be!within! the!boundaries!of! the!discretion! is!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

74!!Mallet)v)Mallet!(1984)!156!CLR!605,!607[8!(Gibbs!CJ)!(‘Mallet’).!
75!!Norbis)v)Norbis!(1986)!161!CLR!513,!518!(Mason!and!Deane!JJ)!(‘Norbis’).!
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very! difficult.! ! It! is! not! enough! that! the! appeal! judges! would! have! arrived! at! a!

different!decision.76!

It! can! be! seen! therefore! that! the! provisions! of! the! FLA! require! the! court,! when!

determining!what,!if!any,!order!should!be!made!adjusting!the!property!interests!of!

the!parties!to!a!marriage,!to!consider!the!financial!and!non[financial!contributions!

made!by!each!of!the!parties!to!the!property!of!the!parties!and!to!the!welfare!of!the!

family,!and!where!relevant,!to!consider!the!various!means!and!needs!factors.! !This!

means!that! the!court! is!required!to!make!an!evaluative!decision,!by!which! I!mean!

that! it! is! the! court’s! role! to! assess! the! various! contributions! of! the! parties! to! the!

marriage!and!to!assess!other!factors!that!may!be!relevant,!so!as!to!arrive!at!orders!

that!are!considered!by!the!court!to!be!just!and!equitable!in!the!circumstances!of!the!

case.! ! The! framework! of! the! FLA! is! thus! sometimes! referred! to! as! an! ‘evaluative’!

framework.77!

It! is! also! important! to! note! that! the! FLA! provides! a! mechanism! that! allows! the!

parties!to!a!marriage!to!‘opt!out’!of!the!framework!detailed!above,!either!entirely!or!

partially,! through! financial! contract,! thus! enabling! the! parties! to! determine! their!

own!financial!matters!in!the!event!of!relationship!breakdown.!Chapter!7!provides!a!

detailed!analysis!of!this!mechanism.!

3.3.2)Criticisms)of)the)Evaluative)Framework))

This!evaluative!framework!under!the!FLA!has!been!subjected!to!criticism.!The!most!

common! complaints! concern! lack! of! nexus! between! certain! non[financial!

contributions!and!the!property!of!the!relationship,!and!the!view!that!the!only!way!

the! law!can!resolve! these!disputes! justly! is! if! a! ‘partnership!approach’! is!adopted,!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

76!!Bellenden)(formerly)Satterthwaite))v)Satterthwaite)[1948]!1!All!ER!343,!345.!!This!
reasoning!has!been!cited!with!approval!in!Australian!family!law!cases:!see,!eg,)Gitane)&)
Velacruz!(2008)!FLC!93[371,!82,567.!!

77!!Mallet!(1984)!156!CLR!605,!625!(Mason!J),!636!(Wilson!J);!JEL)v)DDF!(2001)!FLC!93[075;!
Belinda!Fehlberg,!‘“With!all!my!Worldly!Goods!I!Thee!Endow?”:!The!Partnership!Theme!
in!Australian!Matrimonial!Property!Law’!(2005)!19!International)Journal)of)Law,)Policy)
and)the)Family!176,!178,!180[181.!
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which,! it! is! argued,! requires! that!all! contributions! to! the!marriage!be! regarded!as!

equal.78!!

A!prominent!proponent!of! this!position! is!Patrick!Parkinson.79!He! argues! that! the!

existing! legislative! framework! under! the! FLA! offers! virtually! no! coherent!

conceptual!framework!for!the!task!of!comparing!the!fundamentally!different!kinds!

of! contributions!and!also!offers!no!guidance!on!how!the!means!and!needs! factors!

should!be!taken!into!consideration!or!indeed!how!they!are!relevant!to!the!division!

of! property.80!Parkinson! takes! particular! issue! with! the! lack! of! guidance! with!

respect! to! the! quantification! of! homemaker! contributions.! ! He! argues! that! in! the!

early!days!of!the!FLA,!a!spouse’s!work!as!a!homemaker!could!be!seen!as!an!indirect!

contribution!to!the!acquisition,!maintenance!or!improvement!of!property!because!it!

freed! the! other! spouse! to! earn!money! to! pay! the!mortgage.! ! Although! Parkinson!

regards! this! reasoning! as! ‘fictional’,! he! argues! that! it! could! be! translated! into!

sensible! policy! as! it! ‘left! the! way! open! for! the! homemaker! contribution! to! be!

equated! with! the! contribution! of! the! primary! salary! earner! so! that! both! were!

deemed!to!have!contributed!equally!to!the!marriage!partnership.’81!

However,!in!1983,!amendments!were!made!to!the!FLA!which!removed!the!need!to!

find! a! nexus! between! homemaker! contributions! and! the! property! of! the! parties.!!

Parkinson! argues! that! the! assessment! of! homemaker! contributions! has! become!

extraordinarily! complex! as! a! result.! ! According! to! Parkinson,! the! problem! is!

primarily!that!homemaker!contributions!must!now!be!assessed!in!the!abstract.! !In!

particular!he!argues!that!homemaker!contributions!are!not!assessed!by!reference!to!

any!comparator,!such!as!the!corresponding!effort!of!the!other!spouse!in!his!or!her!

role,! and! nor! is! there! an! objective! quantitative! measure! of! homemaker!

contributions,!such!as!the!value!of!domestic!services!in!the!market!place.!!According!

to! Parkinson,! this! means! that! the! boundaries! of! relevance! have! been! expanded!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

78!! See,!eg,!Nareeda!Lewers,!Helen!Rhoades!and!Shurlee!Swain,!'Judicial!and!Couple!
Approaches!to!Contributions!and!Property:!The!Dominance!and!Difficulties!of!a!
Reciprocity!Model'!(2007)!21!Australian)Journal)of)Family)Law!123;!Patrick!Parkinson,!
'Reforming!the!Law!of!Family!Property'!(1999)!13!Australian)Journal)of)Family)Law!117,!
6;!Fehlberg,!above!n!77.!

79!! Parkinson,!above!n!78.!
80!! Ibid!14.!
81! Ibid!8.!
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exponentially:! all! contributions! are! relevant,! including! those! contributions! that!

have! no! connection! with! the! property! of! the! parties. 82 !Parkinson! also! takes!

particular! issue! with! the! fact! that! all! property! of! the! parties,! including! property!

acquired!before!the!relationship,!is!available!for!distribution.!!For!Parkinson,!under!

an! evaluative! regime! there! should! be! a! nexus! between! contributions,! be! they!

homemaker! or! financial,! and! the! property! or! ‘the! fruits! of! the! marriage!

partnership’.83!!!

Thus,! for! Parkinson,! the! evaluative! role! that! is! conferred! on! the! court! by! the!

legislature!is!fundamentally!flawed.!Parkinson!suggests!that!it!would!be!preferable!

to!limit!the!assets!to!those!acquired!during!the!marriage!and!limit!the!entitlements!

on!divorce!to!half!of!those!assets,!at!least!as!a!starting!point.!!Parkinson!is!not!alone!

in! suggesting! this! approach,! which,! it! is! suggested,! is! a! better! reflection! of! a!

marriage!as!a!partnership!of!equals.84!!

3.3.3)Justification)–)Marriage)is)a)Socioeconomic)Partnership)

While!these!arguments!do!highlight!the!complex!task!that!is!imposed!on!the!courts!

in!determining!property!alteration!applications,!in!my!view!they!do!not!support!the!

argument!that!the!framework!of!the!FLA!is!inconsistent!with!the!understanding!of!a!

marriage!as!a!socioeconomic!partnership.!Indeed,!as!I!argue!below,!the!framework!

is! entirely! consistent! with! that! understanding! and! can! really! only! be! properly!

understood!in!that!setting.!!

A! primary! issue,! as! I! see! it,! comes! from! trying! to! view! and! understand! a! family!

property! law! regime! as! a! property[centric! regime,! in!which! all! contributions! are!

required! to! be! related! directly! to! the! property! owned! and! acquired.! This! is!

understandable! given! that! one! of! the! foundations! of! our! property! law! system! is!

separate! property,! in! which! legal! title! is! given! central! importance,! and! that! a!

primary! purpose! of! the! matrimonial! property! regime! is! to! divide! property.! This!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

82! Ibid!9[10.!See!also!Patrick!Parkinson,!'Quantifying!the!Homemaker!Contribution!in!
Family!Property!Law'!(2003)!31!Federal)Law)Review!1,!33[44.!

83!! Parkinson!above!n!81,!53.!
84!! Fehlberg,!above!n!77,!192[3;!Commonwealth,!The!Law!Reform!Commission,!Matrimonial)
Property,!Report!No!39!(1987)!142.!
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understanding! can! be! likened! to! a! commercial! enterprise! between! two! people!

where!the!object!of! that!arrangement! is! limited!to!property:! it!may!be!to!buy!and!

sell!property,!or!to!develop!property,!or!to!hold!on!to!property!to!make!a!profit.!!

In! my! opinion,! this! view! is! mistaken.! Matrimonial! property! law! should! be!

understood!as!relationship[centric!rather!than!property[centric.!!If!this!approach!is!

taken!many!of!the!objections!and!issues!raised!by!Parkinson!disappear.!!

A! relationship[centric! approach! is! entirely! consistent!with! the! analysis! of! special!

responsibilities! in! Part! 3.2.1! of! this! chapter.! ! The! responsibilities! to! which! the!

remedies! under! the! FLA! are! directed! do! not! arise! because! of! the! property! of! the!

parties! but! rather! because! of! the! long[term! socioeconomic! nature! of! the!

relationship.!!Moreover,!as!I!have!explained!in!3.3.1!above,!the!approach!adopted!by!

the!FLA!draws!on!the!principles!of!corrective!and!distributive! justice! to!provide!a!

remedy!within!the!context!of!the!relationship.!!

To!illustrate!further,!utilising!the!analogy!introduced!above,!a!relationship!can!still!

be! likened! to! a! commercial! enterprise! but! one! in! which! the! primary! goal! is! not!

property!but!rather!other!goals!for!whose!achievement!property!is!needed.!The!goal!

of! the! enterprise! might! be! to! provide! a! service! that! utilises! property! and! other!

resources.!If!the!commercial!enterprise!were!to!fail!then!all!that!might!be!left!would!

be!the!property,!which!would!need!to!be!divided!up.!However,!the!property!was!not!

the! primary! point! of! the! enterprise;! it! was! incidental! to! it.! ! With! respect! to!

socioeconomic!partnerships,! including!marriages,!the!goal!could!be!viewed,!within!

the!liberal!framework,!as!enabling!individuals!to!pursue!their!own!conception!of!the!

good! life.! This! conception!may! include! a! higher! standard! of! living,! the! raising! of!

children,! or! the! realisation! of! relational! goods! such! as! love,! intimacy,!

companionship! and! responsibility.! ! In! order! to! achieve! these! goals! resources! are!

required.! ! Contributions! made! directly! to! these! resources! are! therefore! directly!

relevant! and! are! rightly! considered! by! the! court.! The! building! up! of! resources!

should!be!viewed,!however,!as!incidental!to!the!goal!and!not!the!goal!itself.!The!goal!

is! the! relationship:! one! that! can! be! characterised! as! a! long[term! socioeconomic!

partnership.! According! to! this! view! there! is! no! requirement! to! link! the!
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contributions!to!the!property!of!the!relationship!but!rather!to!link!the!contributions!

to!the!relationship!itself.!!

With!respect! to! the!assessment!of! the!different! types!of!contributions,!a! task!with!

which!Parkinson!has!particular!difficulty,!I!would!suggest!that!this!can!also!be!best!

understood! in! the! context! of! the! socioeconomic! nature! of! a! marriage.! ! The!

framework!of!the!legislation!inherently!requires!a!balancing!of!contributions!made!

by!each!of! the!parties! to! the! relationship!and! it! is! through! this!balancing! that! the!

contributions! are! assessed! and! given! a! value! (usually! expressed! in! percentage!

terms).! ! However,! the! comparing! and! balancing! of! financial! contributions! to!

property!with!homemaker! contributions! involves! comparing! two! things! of! a! very!

different!character,!a!process!which!adds!further!complexity!to!this!already!difficult!

exercise85!(as!Parkinson!and!others!have!noted).!!!

Whilst! the! inclusion! of! financial! contributions! in! the! balancing! exercise! is! readily!

understood,!it!is!the!inclusion!of!homemaker!contributions!in!the!FLA!(s!79(4)(c))!

that! particularly! illustrates! how! the! notion! of! marriage! as! a! socioeconomic!

partnership! underpins! the! framework! of! the! FLA.! ! Importantly,! the! inclusion! of!

homemaker!contributions!can!be!seen!as!representing!much!more!than!the!physical!

homemaker! responsibilities! of! cooking,! cleaning! and! child[minding! or! the!

corresponding! value! of! those! services! in! the! market! place.! ! In! particular,! as!

identified!by!the!Full!Court!of!the!Family!Court!in!Figgins)&)Figgins,86!the!inclusion!

of! homemaker! contributions! promotes! gender! equality! within! the! marriage!

partnership,! recognising! that! in! a!marriage! each!party! ‘brings!different! gifts’.87!! It!

thus!has!the!potential!to!address!any!issues!of!discrimination!between!the!husband!

and! wife! with! respect! to! the! domestic! and! economic! roles! assumed! in! that!

partnership.!!!

In! addition,! the! role! specialisation! common! in! many! marriages,! particularly!

marriages! with! children,! occurs! by! explicit! or! implicit! agreement! between! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

85!! See!discussion!by!the!Full!Court!of!the!Family!Court!in!Ferraro)&)Ferraro)(1993)!FLC!92[
335,!79,572!(‘Ferraro’).!See!also!Lisa!Young!et!al,!Family)Law)in)Australia!(LexisNexis!
Butterworths,!8th!ed,!2013)!746.!

86!! (2002)!FLC!93[122!(‘Figgins’).!
87!!Ibid!89,302.!
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parties,!and!is!thus!underpinned!by!the!understanding!of!the!parties!that!they!are!

functioning!as!a!socioeconomic!partnership.! ! In!many!marriages,!one!spouse,!very!

often!the!wife,!will! forego!employment!opportunities,!either! totally!or!partially,! in!

order!to!promote!the!welfare!of!the!family!by!engaging!in!domestic!and!parenting!

activities.88!This! directly! affects! the! homemaker’s! earning! capacity! in! the! present!

and!into!the!future,!particularly!if!there!are!ongoing!parenting!responsibilities.!!The!

lost!opportunities!and!the!lower!earning!capacity!have!a!direct!nexus!with!the!role!

of!homemaker!and/or!parent!assumed!in!the!relationship.!!!

Moreover,! in! foregoing!opportunities,! the!homemaker!relies!on! the!other!party! to!

meet! their! financial! needs! and! thus! also! on! the! permanence! and! stability! of! the!

relationship.89!The! homemaker! also! relies! on! the! understanding! that! financial!

resources!are!to!be!shared!(although,!as!many!feminist!scholars!note,!this!does!not!

always!occur90).! ! It! is!evident!that! there! is!a!direct! link!between!these! factors!and!

the!underlying!assumed!nature!of!the!marriage!relationship.!

These! last! few! points,! which! justify! including! homemaker! contributions! when!

determining!property!adjustment!on!the!breakdown!of!a!marriage,!overlap!to!some!

extent!with!the!justification!for!the!means!and!needs!considerations!under!s!75(2).!!

As! I! have! already! noted,! the! assessment! of! contributions! (s! 79(4)(a)[(c))! is!

generally!speaking!a!retrospective!exercise!and!relates!to!factors!up!to!the!time!of!

trial,!whereas!the!consideration!of!means!and!needs!factors!deals!with!the!current!

circumstances!of!the!parties!projected!into!the!future.!!Section!s!75(2)!contains!19!

paragraphs,!of!which!some!are!specific!to!maintenance!and!will!have!little!relevance!

to!a!s!79!determination.! !Paragraphs!(a),! (b),! (c)!and!(d)!of!s!75(2)!are!commonly!

relevant! to! s! 79! proceedings.91!They! relate! to! the! age,! state! of! health,! financial!

circumstances!and!employability!of!the!parties,!and!the!care!of!children!or!others.!

As!with!the!inclusion!of!homemaker!contributions,!the!incorporation!of!many!of!the!

means! and! needs! factors,! by! virtue! of! s! 79(4)(e),! into! the! property! adjustment!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

88!! Anthony!Dickey,!'The!Moral!Justification!for!Alteration!of!Property!Interests!under!the!
Family!Law!Act'!(1988)!11!University)of)New)South)Wales)Law)Journal!158,!165.!

89!! Ibid!166.!
90!! See,!eg,!Okin,!above!n!6,!136.!
91!! See!discussion!in!Waters)&)Jurek!(1995)!FLC!92[635,!82,376.!
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considerations! can! be! best! understood! through! the! prism! of! the! socioeconomic!

marriage! partnership.! ! The! inclusion! of!means! and! needs! factors! recognises! that!

when!a!marriage!ends!people!are! left! in! the!circumstances! that! the!arrangements!

within! the!marriage!have!assigned! to! them.92!!This!may! include! time! taken!out!of!

the!workforce!to!raise!children!or!to!support!the!other!party!to!the!relationship,!as!

well!as!ongoing!responsibilities!such!as!parental!responsibilities,!all!of!which!may!

affect! the! future! ability! of! a! person! to! financially! support! themselves! and! any!

dependants.! !Again,! it!can!be!seen!that!there!is!a!direct! link!between!these!factors!

and!the!underlying!assumed!nature!of!the!marriage!relationship.!

The!inclusion!of!means!and!needs!factors!also!recognises,!however,!that!a!marriage!

incorporates!an!ongoing!responsibility!to!the!other!party!to!the!relationship,!which!

as!I!have!argued!above,!is!also!an!essential!part!of!the!understanding!of!a!marriage!

as!a!socioeconomic!partnership!(3.2.2).!!In!that!respect!adjustments!can!be!made!if!

age,!health!concerns!or!lack!of!skills!affect!the!future!earning!capacity!of!one!of!the!

parties! to! the!marriage,! even! if! those! factors! have! no! direct! connection!with! the!

arrangements!within!the!marriage.!!

It! can! therefore! be! seen! that! the! framework! of! the! FLA,! which! includes! an!

exceptionally! wide! notion! of! property! of! the! parties! and! a! wide! range! of!

contributions!that!the!court!can!take!into!consideration,!is!based!on!the!assumption!

that! the! relationship! is! a! socioeconomic! partnership.! ! It! is! also! evident! that! the!

framework! of! the! FLA! implicitly! incorporates! the! ongoing! responsibility! that! is!

understood! to! be! part! of! a! marital! relationship.! Moreover,! the! wide! ambit! of!

discretion!bestowed!on!the!court,!which!allows!orders!to!be!made!in!line!with!what!

the! court! considers! to! be! just! and! equitable! in! the! circumstances! of! the! case,!

provides!a!mechanism!for!the!court!to!make!orders!that!remedy!injustice!caused!by!

the!relationship’s!socioeconomic!character.!!!

All! of! these! aspects! of! the! FLA’s! framework! fit! within! the! theoretical! framework!

outlined! in! Part! 3.2! of! this! chapter! and! thus,! in! my! opinion,! the! legislative!

framework!under!the!FLA!is!consistent!with!and!directed!towards!the!guiding!social!

justice!objectives.!To!that!extent!its!purpose!can!be!regarded!as!legitimate.!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

92!! See,!eg,!discussion!in!ibid,!82,378[9.!
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The! following! Part! outlines! some! of! the! principles! and! guidelines! that! have! been!

developed! by! the! courts! in! the! process! of! applying! this! legislation! and! Part! 3.3.5!

demonstrates!that!the!socioeconomic!character!of!the!marriage!partnership!informs!

these!principles!and!guidelines.!!

3.3.4)CourtSDeveloped)Principles)and)Guidelines)for)Determining)Matrimonial)

Property)Disputes)

As! noted! above,! the! legislative! regime! grants! the! courts!wide! discretion,!with! no!

detailed! guidance! as! to! any! specific! approach! that! should! be! adopted! when!

redistributing! the! assets! of! the! parties! to! a! marriage! on! the! breakdown! of! that!

marriage.! In! response,! the! Family! Court! has! developed! principles! and! guidelines!

designed!to!assist!trial!judges!in!the!exercise!of!their!wide!discretionary!power!and!

to!avoid!the!‘appearance!or!actuality!of!a!wilderness!of!single!instances!and!at!least!

the! appearance! of! arbitrary! and! capricious! adjudication’.93!These! court[developed!

principles! and! guidelines! are! not! independent! rules! of! law! and! cannot! fetter! the!

discretionary!power!bestowed!on! the! courts.94!The!High!Court! in!both!Mallet)and!

Norbis) acknowledged! that! the! Family! Court! is! able! to! develop! non[binding!

guidelines!for!the!exercise!of!the!s!79(4)!discretion.95!!

In! this! Part! I! will! detail! some! of! the! principles! and! guidelines! developed! by! the!

Court! that! have! enabled! it! to! apply! the! framework! provided! by! the! FLA! on! a!

coherent!and!consistent!basis.!!In!3.3.5!I!will!demonstrate!that!the!development!and!

application! of! these! principles! also! reflect! the! underlying! assumption! that! a!

marriage!is!a!socioeconomic!partnership.!

3.3.4.1)FourSStep)Process)

The!Family!Court!uses!a!four[step!process!to!determine!an!application!for!property!

adjustment.!This!general!and!preferred!approach!is!well!established,96!regarded!as!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

93!!McLay)&)McLay!(1996)!20!Fam!LR!239,!249.!
94!!Mallet)(1984)!156!CLR!605,!608[9!(Gibbs!CJ).!
95!! Ibid!641!(Deane!J);!Norbis!(1986)!161!CLR!513,!519!(Mason!and!Deane!JJ).!
96!!Hickey)&)Hickey)(2003)!FLC!93[143;!Lee)Steere)&)Lee)Steere!(1985)!FLC!91[626;!Ferraro!
(1993)!FLC!92[335;!Clauson)&)Clauson!(1995)!FLC!92[595.!
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practical! and! useful,! and! also! assists! the! parties! to! the! proceedings! to! follow! the!

path!by!which!the!judicial!officer!reached!his!or!her!decision.97!!It!is!followed!in!the!

vast!majority!of!s!79!cases!and!a!trial!judge!who!adopts!a!different!approach!!must!

give!adequate!reasons.98!!!!!

Firstly,! the! court! identifies! the! property,! liabilities! and! financial! resources! of! the!

parties! at! the! time!of! the!hearing.! !As!noted! above,! this! includes!property!owned!

jointly!by! the!parties!and!separately!by!either!of! the!parties,! irrespective!of!when!

the!property!was!acquired.!!Secondly,!the!court!evaluates!the!contributions!made!by!

the! parties! as! defined! in! ss! 79(4)(a),! (b)! and! (c)! FLA! as! discussed! above! (3.3.1).!

Thirdly,!the!court!evaluates!the!means!and!needs!factors!contained!in!s!75(2)!FLA!

insofar! as! they! are! relevant.! ! These! factors! include! the! parties’! health,! their!

respective!means!and!needs,!other!financial!resources,!their!future!earning!capacity!

and! the! presence! of! children! or! other! dependants.! Fourthly,! in! determining!what!

orders!should!be!made!the!court!must!be!satisfied!in!all!the!circumstances!that!it!is!

just!and!equitable!to!make!the!orders!(s!79(2)).99!!

Until!late!2012,!the!four[step!approach!was!routinely!applied!to!the!vast!majority!of!

cases!in!which!the!courts!were!determining!an!application!for!property!adjustment.!!

However,! in! 2012,! in! the! decision! of!Stanford)v)Stanford,100!the!High! Court! stated!

that! this! was! an! error! and! that! in! determining! these! matters! the! question! that!

ultimately!must!be!answered!by!the!court!is!whether!it!is!just!and!equitable!to!alter!

the!parties’!rights!and!interests!in!their!property.!!This!question!must!now!be!asked!

at!the!outset!in!property!adjustment!determinations!and!only!when!it!is!answered!

in!the!affirmative!does!the!four[step!process!become!applicable.101!!This!threshold!

question! is!not!part! of! the! court[developed!approach!but! rather,! according! to! the!

High! Court,! a! question! that! is! dictated! by! the! wording! of! s! 79(2)! of! the! FLA.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

97!!Amero)&)Croft![2010]!FamCAFC!118!(25!June!2010)![61].!
98!!Whitely)&)Whitely!(1996)!FLC!92[684.!!
99!!Russell)&)Russell!(1999)!FLC!92[877.!
100!!(2012)!247!CLR!108.!
101!!See!Bevan)&)Bevan!(2013)!49!Fam!LR!387,!399[404!where!the!Full!Court!of!the!Family!
Court!discusses!the!impact!of!the!decision!in!Stanford!on!the!four!step!process.!See!also!
Amelia!Trotman,!‘“Just!and!Equitable”!–!A!Threshold!Issue?:!Stanford)v)Stanford![2012]!
HCA!52’!(2013)!33!(6)!The)Proctor)14.!
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Questions!of!justice!and!equity!are!therefore!to!be!considered!both!at!the!outset!of!

any!property!adjustment!determination!and!at!the!fourth!step!noted!above.!

3.3.4.2) ‘Equality)is)Equity’)–)The)General)Approach)in)Long)Marriages)with)a)Modest)

Asset)Base)

For! the! first! five! years! of! the! operation! of! the! FLA,! the! principle! of! ‘equality! is!

equity’!had!been!developed!by!the!Family!Court!to!use,!at!least!as!a!starting!point,!

when!determining! property! division! between! a! husband! and!wife.! ! Very!much! in!

line!with!the!philosophy!behind!community!property,!the!idea!was!that!spouses!to!a!

marriage! create! an! economic! and! emotional! partnership! in! which! each! person!

contributes! labour! and! financial! resources! towards! a! common! purpose.! ! This!

common! purpose!was! said! to! include! the!welfare! of! the! family,! children! and! the!

acquisition!of!property,!amongst!other!things.!!Central!to!this!was!the!idea!that!the!

distinctive,! often! gendered! roles! of! breadwinner! and! homemaker! are! equally!

valuable!in!terms!of!contributions!to!the!family.102!!!

However,!this!interpretation!of!the!FLA!did!not!withstand!scrutiny.!!In!1984,!in!the!

decision!of!Mallet,103!the!High!Court!disapproved!the! ‘equality! is!equity’!approach,!

finding!that!it!was!inconsistent!with!the!Family!Court’s!discretionary!power!under!s!

79!to!adjust!interests!in!property.!!The!High!Court!held!that!there!is!a!requirement!

for! the!Family!Court! to!undertake!an!evaluation!of! the!respective!contributions!of!

the!husband!and!wife!and!not!to!start!with!any!predetermined!shares.104!!!

Despite!the!fact!that!the!High!Court!held!in!Mallet!that!it!was!an!error!to!start!with!

the! presumption! of! equal! contributions! between! a! husband! and! wife,! and! even!

though!their!Honours!identified!scenarios!in!which!a!finding!of!equal!contributions!

would!be!inappropriate,105!many!of!the!High!Court!Justices!also!noted!that!in!a!long!

marriage! in! which! there! is! a! modest! asset! base! that! consists! predominantly! of!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

102!!Rolfe)&)Rolfe!(1977)!25!ALR!217,!219!(Evatt!CJ).!See!also!Potthoff)&)Potthoff)(1978)!4!
Fam!LR!267,!270!(Fogarty!J).!

103!!(1984)!156!CLR!605.!
104!!Ibid!625!(Mason!J).!
105!See,!eg,!ibid!647!(Dawson!J).!
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domestic! assets! (for! example,! limited! to! the! marital! home! and! superannuation),!

contributions!will!very!often!be!found!to!be!equal.106!!!

Indeed,!in!marriages!of!a!reasonable!duration!with!modest!assets!and!contributions!

within! the! normal! range,! it! is! the! view! of! the! Family! Court! that! ‘no! detailed!

assessment! [of! contributions]! is! either! called! for! or! appropriate’.107 !! In! these!

matters! it! is! said! that! the! assessment! of! contributions! should! be! made! without!

‘giving!over[zealous!attention!to!the!ascertainment!of!the!parties’!contributions’.108!!

The!result!is!that,!unless!there!are!reasons!to!find!otherwise,!in!the!majority!of!cases!

that! appear! before! the! Court! ‘the! conclusion! is! likely! to! be! one! of! equality! of!

contributions!or!thereabouts’.109!

The!Family!Court! is!careful!to!explain!that!a! finding!of!equality! in!a! long!marriage!

and! in! which! contributions! have! been! made! within! the! ‘normal! range’! is! not! a!

return!to!a!presumption!of!equality!as!a!starting!point!but!rather!is:!!

practical! recognition! of! the! circumstance! that! in! many! marriages! each! party!
contributes!in!ways!which!might!be!described!as!the!normal!way!in!our!society!and!
that! in! any! qualitative! evaluation! of! those! matters! the! likely! outcome! is! one! of!
equality.110!

A!finding!of!equality!of!contributions!does!not!mean!that!assets!will!necessarily!be!

shared!equally.!!The!consideration!of!s!75(2)!factors!may!see!an!adjustment!from!a!

50:50!split!to!some!other!division!of!property,!depending!on!the!respective!means!

and! needs! of! the! parties.! ! Although! drafted! in! gender[neutral! terms,! the! needs[

based! focus! of! several! of! these! factors! means! that! the! adjustment! is! usually! in!

favour!of!the!primary!care[giver,!who!is!generally!the!wife.111!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

106!!See,!eg,!ibid!626!(Mason!J).!
107!!Ferraro)(1993)!FLC!92[335,!79,572.!
108!!Norbis)(1986)!161!CLR!513,!524!(Mason!and!Deane!JJ).!
109!!Waters)&)Jurek!(1995)!FLC!92[635,!82,376!(Fogarty!J).!See!also!Helen!Rhoades,!'Equality,!
Needs!and!Bad!Behaviour:!The!“Other”!Decision!Making!Approaches!in!Australian!
Matrimonial!Property!Cases'!(2005)!19!International)Journal)of)Law,)Policy)and)the)
Family!194:!a!study!of!60!matters!decided!in!the!Melbourne!Family!Court!Registry!from!
1995,!which!found!that!in!the!general!run!of!cases!the!idea!of!equality!continues!to!exert!
a!strong!hold!over!contribution!assessments;!Lewers,!Rhoades!and!Swain,!above!n!78.!

110!!McLay)&)McLay!(1996)!20!Fam!LR!239,!250.!
111!!Belinda!Fehlberg!and!Juliet!Behrens,!Australian)Family)Law:)The)Contemporary)Context!
(Oxford!University!Press,!2008)!540.!



Chapter)Three:)Family)Property)Law)

122!

3.3.4.3)Erosion)Principle)

An!aspect!of!the!principles!discussed!above!is!a!principle!sometimes!referred!to!as!

the! ‘erosion! principle’.! ! In! essence,! the! erosion! principle! represents! the! idea! that!

over! time! contributions! made! by! one! party! may! outweigh! any! particular! larger!

financial! contribution!made!by! the!other!party! at! the!beginning!of! or! in! the! early!

stages!of!the!relationship.!!Thus!the!larger!initial!contribution!is!seen!to!be!‘eroded’!

by,! or!more! correctly,! ‘to!be!outweighed’! to! some!extent!by! later! contributions!of!

the! other! party.112!! This! is!more! likely! to! be! couched! in! terms! of!weight! and! it! is!

clear! from!the!relevant!authority! that!consideration!must!be!given! to! the!use! that!

the! parties!made! of! the! initial! contribution.113!For! example,!more!weight!may! be!

given! to! initial! contributions! than! would! otherwise! be! the! case! where! those!

contributions!were! a! catalyst! for! a! significant! portion! of! the! parties’! income! and!

current!asset!pool.114!!

3.3.4.4)Assessment)of)Contributions)on)an)AssetSbySAsset)or)Global)Approach)

In! determining! applications! for! property! adjustment,! there! are! two! accepted!

approaches!to!the!assessment!of!parties’! financial!and!non[financial!contributions.!!

The!‘global!approach’!involves!assessing!the!property!pool!and!contributions!to!that!

pool!and!to! the!welfare!of! the! family!as!a!whole.!The! ‘asset[by[asset’!approach,!as!

the!name!suggests,!looks!at!contributions!to!certain!assets!in!the!property!pool.!!!

It!is!a!matter!of!judicial!discretion!as!to!which!approach!is!adopted!in!any!particular!

matter,115!with!the!approach!to!be!adopted!depending!on!the!circumstances!of!the!

case.116!!In!McMahon)&)McMahon117!the!Full!Court!of!the!Family!Court!discussed!the!

circumstances!in!which!an!asset[by[asset!approach!may!be!appropriate:!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

112!See,!eg,!Fisher)&)Fisher![2009]!FMCAFam!826!(6!August!2009).!See!further,!Patrick!
Parkinson,!'The!Diminishing!Significance!of!Initial!Contributions!to!Property'!(1999)!13!
Australian)Journal)of)Family)Law!52.!!

113!!Pierce)&)Pierce!(1999)!FLC!92[844.!
114!Verley)&)Verley!(No!2)![2008]!FamCA!326!(13!May!2008).!
115!!Zyk)&)Zyk!(1995)!FLC!92[644,!82,510.!
116!!Norbis)(1986)!161!CLR!513,!523.!
117!!(1995)!FLC!92[606.!
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The! short! duration! of! and! the! unhappy! nature! of! the!marriage,! coupled!with! the!
parties'!strict!division!of!assets!and!their!method!of!dealing!with!them!lent!itself!to!
an! asset[by[asset! approach,! particularly! where! they! had! separately! identified!
another!group!of!assets!as!joint.118!

There!is,!however,!a!preference!for!the!global!approach,!which!is!considered!more!

‘convenient’!and!is!consequently!adopted!by!the!Family!Court!as!a!guideline!in!the!

vast!majority!of!cases.119!!

3.3.4.5)Special)Contributions)–)Very)Large)Asset)Pools)

The! decision! in!Mallet! introduced! what! has! been! referred! to! as! the! concept! of!

‘special!contributions’.!!Although!the!Full!Court!of!the!Family!Court!has!made!it!clear!

that!the!determination!of!special!contributions!is!not!dependent!upon!the!size!of!the!

asset!pool,120!the! ‘practical!reality’121!is!that!this!principle!has!always!been!applied!

in!the!very!rare!high!asset!cases!(assets!valued!in!the!tens!of!millions122)!and!is!used!

to! describe! situations! in! which! one! party’s! contributions! have! been! exceptional!

through! some! sort! of! special! skill,! as! a! result! of! which! the! parties’! contributions!

cannot!be!regarded!as!equal.!!In!those!cases!where!the!court!has!found!it!applicable,!

the!assets!have!typically!been!built!by!one!party!to!the!relationship!through!highly!

successful! entrepreneurial! business! activity,! even! though! the! court! has!

emphatically!stated!that!it!is!not!limited!to!these!scenarios!and!can!equally!be!used!

to! describe! situations! in! which! homemaker! contributions! can! be! regarded! as!

exceptional.123!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

118!!Ibid!82,043.!
119!!Ibid;!Norbis)(1986)!161!CLR!513,!523;!Van)der)Linden)&)Kordell![2010]!FamCAFC!157!
(23!August!2010)!108.!

120!!JEL)&)DDF!(2001)!FLC!93[075,!88,331![133].!
121!!Justice!Paul!Guest,!'Special!Contributions!in!Big!Money!Cases![!"Never!Mind!the!Law,!Feel!
the!Politics"'!(Paper!presented!at!the!Anglo[Australian!Colloquium!‘The!End!of!
Equality?’,!Oxford!Centre!for!Family!Law!and!Policy,!2004)!
<http://www.familycourt.gov.au/wps/wcm/connect/FCOA/home/about/publications/
Papers/archived/FCOA_pr_Never_Mind_Law>,!1.!!

122!!See,!eg,!Stay)&)Stay!(1997)!FLC!92[751,!84,131!in!which!a!submission!by!the!husband!
that!his!financial!contributions!were!special!was!rejected,!at!least!in!part!on!the!basis!
that!assets!totalling!just!over!$4!million!were!‘in!the!medium!rather!than!the!high!range’.!!

123!!Ferraro!(1993)!FLC!92[335,!79,752.!
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The!Full!Court!of!the!Family!Court!in!two!recent!appeals!has!had!the!opportunity!to!

clarify! the! idea! of! ‘special! contributions’.! ! In! the! first! case,124!the! trial! Judge! had!

determined!that!the!husband’s!contributions!to!superannuation!were! ‘special’!and!

apportioned!contributions!to!the!parties’!superannuation!in!the!proportion!of!two!

thirds!to!the!husband!and!one!third!to!the!wife.!The!wife!successfully!appealed,!with!

the!Full!Court! finding!that!the!trial! Judge!had!erroneously!used!the! idea!of!special!

contributions! as! a! starting! point! and! had! therefore! allowed! it! to! fetter! his! wide!

discretion! under! s! 79! of! the! FLA.! In! the! second! case,125!the! trial! Judge! ordered! a!

distribution!of!property!in!the!proportion!of!50:50!per!cent.!The!husband!appealed!

on! the! basis! that! the! judicial! officer! had! failed! to! place! sufficient! weight! on! his!

special!contributions.!He!was!unsuccessful.!!Importantly,!in!both!judgments!the!Full!

Court!emphatically!stated! that! the! idea!of! ‘special!contributions’!has!never!been!a!

binding!principle!of! law!and!nor! is! there!any! ‘legitimate!guideline’!with!respect!to!

special!contributions.!!

Consequently,! as! a! result! of! these! two! Full! Court! decisions,! it! is! likely! that! the!

phrase! ‘special!contributions’!will!no!longer!be!referred!to!in!the!determination!of!

these!matters.126!This! is! not! to! say! that! significant! financial! contributions!will! no!

longer!outstrip!non[financial! contributions! in! a! given! case.! Indeed,! there! are!high!

asset!cases!in!which!there!was!no!reference!to!special!contributions,!or!in!which!the!

idea! of! special! contributions! was! explicitly! rejected,! but! in! which! significant!

financial! contributions! were! given! greater! weight! than! non[financial!

contributions.127!The!Court!must!still!undertake!the!evaluative!exercise!as!outlined!

above! within! the! bounds! of! its! very! wide! discretion.! What! it! must! not! do! is! let!

anything!that!is!not!a!binding!principle!of!law!fetter!that!discretion.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

124!!Kane)&)Kane!(2013)!50!Fam!LR!489.!
125!Hoffman)&)Hoffman![2014]!FamCAFC!92!(27!May!2014).!
126!!See!generally!Michael!Brown,!'Blame!it!on!Kane?'!(2014)!24(1)!Australian)Family)Lawyer!
26.!

127!!See,!eg,!Smith)&)Fields![2012]!FamCA!510!(6!July!2012):!29!year!marriage,!assets!in!
excess!of!$30m,!award!of!60:40!per!cent!in!favour!of!the!husband;!Webster)&)Webster!
(1998)!24!Fam!LR!198:!15!year!marriage,!assets!in!excess!of!$20m,!award!of!72.5:27.5!in!
favour!of!the!wife.!!
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3.3.4.6)Short)Marriages)

In! property! settlements,! the! same! four[step! process! and! other! general! principles!

apply!whether!the!relationship!is!short,!medium!or!long!term.!!However,!as!I!have!

noted,!Parliament!has! granted! the! courts! exercising! this! jurisdiction!a! very!broad!

discretion.!!This!means!that!the!application!of!the!general!principles!may!vary!from!

case!to!case,!depending!on!the!circumstances.!!

In!short!marriages,!it!is!a!generally!accepted!principle!that!the!appropriate!starting!

point! for!the!determination!of!property!adjustment!applications! is!that!each!party!

leaves! the!relationship!with!more!or! less! the!assets!with!which! they!entered! it.128!!

The! authority! indicates! that,! with! respect! to! short! marriages,! initial! financial!

contributions!are!given!substantial!weight!in!the!determination!of!these!matters.129!!!

This!does!not!mean!that!non[financial!and!homemaker!contributions!made!during!

the! period! of! the! relationship! are! not! considered! at! all.! ! As! the! Full! Court! of! the!

Family!Court! in!Baxter)&)Baxter!said:! ‘non[financial!and!homemaker!contributions!

must! also! in! relatively! short! marriages! be! given! appropriate,! and! not! just! token!

weight’.130!

3.3.5)The)Interpretation)and)Application)of)the)FLA)

In! this! section! I!will! argue! that! the!development!and!application!of! the!principles!

detailed! in! the! preceding! section! reflect! the! understanding! that! marriage! is! a!

socioeconomic!partnership.!Importantly,!not!all!marriages!are!the!same,!with!some!

marriages!resembling!a!socioeconomic!partnership!to!a!greater!extent!than!others.!

As! will! be! seen,! the! extent! to! which! any! particular! marriage! resembles! a!

socioeconomic! partnership! is! taken! into! consideration! by! the! court! through! the!

application! of! the! aforementioned! principles! and! this! affects! the! assessment! of!

contributions!and!means!and!needs! factors! in!any!particular!matter.!Although! the!

judicial!officer!in!the!process!of!making!a!determination!often!does!not!specifically!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

128!!Hurst)&)Weber!(2009)!233!FLR!337,!349!(Warnick!and!Boland!JJ)!.!
129!!Quinn)&)Quinn!(1979)!FLC!90[677,!78,613[4;!Bushby)&)Bushby)(1988)!FLC!91[919,!
76,667.!

130!!Baxter)&)Baxter![2010]!FamCAFC!183!(17!September!2010)![47].!
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identify!this,!the!application!of!the!principles!means!it!invariably!forms!part!of!the!

evaluative!process.!!!

As!explained!above!(see!3.3.4.2),!the!dominant!approach!of!the!court!in!determining!

disputes!between!parties!to!a!reasonably!long!marriage!in!which!there!are!modest!

assets! is! to! find! that! the! parties! to! the! relationship! have! made! roughly! equal!

contributions! during! the! marriage.! This! is! very! often! done! without! any! detailed!

forensic!account!of!the!contributions!of!the!parties.!There!can!be!little!dispute!that!

this! approach! recognises! and! is! informed! by! the! notion! of! marriage! as! a!

socioeconomic! partnership.! ! Part! of! this! approach! incorporates! the! erosion!

principle!(see!3.3.4.3!above),!which!is!almost!always!applicable!to!longer!marriages.!

The! erosion! principle! recognises! the! communal! pattern! of!wealth! sharing! that! is!

typical! (although! not! always! present)! in! a! marriage! (see! Chapter! 2.5)! and! it! is!

supported! by! the! view! that! a!marriage! is! an! ‘all! in’! economic! partnership! which!

extends!beyond!‘marital!assets’!to!those!acquired!prior!to!the!marriage.131!!

Similarly,! the!global!approach! to!contribution!assessment,!which! is!almost!always!

applied! in! cases! concerning! long! marriages! and! regularly! applied! to! cases!

concerning!short!marriages,!has!as!a!fundamental!premise!the!idea!that!a!marriage!

is!a!socioeconomic!partnership,!since!it!assumes!that!all!contributions!are!applied!to!

the! property! of! the! parties! as! a!whole! and! it! also! reflects! the! behaviour! of!many!

married!couples!during!a!marriage!(see!Chapter!2.5!and!2.6).!!Indeed,!the!Full!Court!

has!identified!that!the!risk!with!the!asset[by[asset!approach!is!that!the!full!extent!of!

the!partnership!arrangement!in!a!marriage,!especially!a!marriage!with!children,!will!

not!be!recognised.132!

All! that! said,! the! link! between! the! notion! of! marriage! as! a! socioeconomic!

partnership!and!the!principles!applied!in!cases!involving!very!large!asset!bases!and!

short!marriages! is! not! always! as! readily! apparent! as,! in! these! circumstances,! the!

courts! are! more! likely! to! find! that! the! contributions! made! by! the! parties! to! the!

relationship!are!not!equal.!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

131!!Fehlberg!and!Behrens,!above!n!111,!506.!See!also!Atkins)&)Atkins![2007]!FamCA!656!(4!
June!2007)![209].!

132!Ilett)&)Ilett!!(2005)!33!Fam!LR!393.!
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Of!these!two,!the!cases!involving!very!large!asset!bases,!although!rare,!are!thought!

by! some! to! be! more! controversial,! as! they! always! involve! a! marriage! of! long!

duration!and!other!circumstances!similar!to!those!cases!in!which!the!contributions!

are! regarded! as! more! or! less! equal.133 !! Indeed,! it! has! been! argued! that! the!

development! of! the! (now! potentially! defunct)! idea! of! special! contributions! is! a!

reflection!of!a!more! individualistic!approach!to!wealth!sharing,134!which,! it! is!said,!

reflects!a!different!view!of!the!nature!of!marriage!—!namely,!that!a!marriage!is!an!

arrangement! between! individuals! in!which! efforts! are!made! and! recognised! on! a!

more!discrete!or!separate!basis.!!This!so[called!‘individualistic’!approach!to!wealth!

sharing!was!first!identified!in!Mallet!and!further!developed!by!the!Full!Court!of!the!

Family!Court! in! JEL)&)DDF.135!In! the! latter!case,! the!Full!Court!categorically!stated!

that!there!‘is!no!presumption!of!equality!of!contributions!or!“partnership”’!and!that!

in! ‘qualitatively! evaluating! the! roles! performed! by! marriage! partners,! there! may!

arise! special! factors! attaching! to! the! performance! of! the! particular! role! of! one! of!

them.’136!

However,!while!it!has!been!argued!that!the!outcome!in!cases!that!involve!very!large!

assets! (whether! or! not! the! significant! financial! contributions!made! by! one! of! the!

parties!were!regarded!as! ‘special’)!does!not!reflect! the!notion!that!a!marriage! is!a!

socioeconomic!partnership! to! the! same! extent! that! the!presumption!or! finding! of!

equality! of! contributions! does,! I! disagree! that! an! approach! adopting! a! closer!

evaluation! of! individual! contributions! in! these! matters! is! inconsistent! with! an!

understanding! of!marriage! as! a! socioeconomic! partnership.! ! I! suggest! that! while!

‘equal! sharing’! of! marital! assets! after! relationship! breakdown! is! one! way! of!

expressing!the!understanding!that!a!marriage!is!a!partnership!of!equals,!it!is!not!a!

necessary!condition!for!a!relationship!to!be!viewed!as!a!socioeconomic!partnership!

and!may!actually!fail!to!reflect!that!reality,!particularly!when!the!ultimate!goal!of!a!

just! and! equitable! distribution! of! property! is! considered.! Indeed,! the! Australian!

Institute! of! Family! Studies! found! that! if! marital! property! is! divided! equally! in!

marriages! with! a! low! to! medium! asset! pool,! the! effect! may! be! to! reduce! the!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

133!!See,!eg,!Lisa!Young,!'Sissinghurst,!Sackville[West!and!"Special!Skill"'!(1997)!11(3)!
Australian)Family)Law)Journal!268,!16.!

134!!Fehlberg,!above!n!77,!179;!Fehlberg!and!Behrens,!above!n!111,!453.!
135!!(2001)!FLC!93[075.!
136!!Ibid!88,334.!
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proportion! of! assets! received! by! the! wife,! which! would! inevitably! result! in!

significant! injustice! and! resulting! hardship,! unless! a! sizeable! adjustment! is!made!

with!respect!to!future!financial!need.137!!

The!idea!of! ! ‘special!contributions’! is!best!understood!simply!as!an!example!of!the!

evaluative! process! the! court! is! directed! by! the! legislation! to! undertake! and!

describes! an! outcome! in! which! one! party! to! the! relationship! receives! a! greater!

percentage! of! the! property! pool! because! their! contributions! are! found! to! be!

significantly!greater!than!the!other!party’s.!In!my!opinion,!the!two!recent!Full!Court!

cases!mentioned!above!reaffirm!this!understanding!(see!3.3.4.5).!Although,!as!I!have!

noted!above,!both!decisions!warn!against!the!idea!of!‘special!contributions’!being!a!

distraction!from!a!proper!evaluation!of!contributions!as!required!by!s!79!FLA,!both!

affirm! that! there! may! be! circumstances! in! which! one! party’s! contributions!

significantly!outstrip! the!other!party’s.138!This!understanding!does!not! in! any!way!

mean!that!the!framework!of!the!FLA!or!the!principles!detailed!above!do!not!assume!

at!a!fundamental!level!that!marriage!is!a!socioeconomic!partnership.!

Simply! put,! ‘equality’,! as! represented! by! ideals! such! as! ‘gender! equality’,!

‘partnership!of! equals’! or! ‘equality!of! contributions’,! although!highly! influential! in!

this! area,! is! not! the! ultimate! objective! of! the! FLA! framework.! ‘Justice! and! equity’!

between! the! parties! to! the! marriage! in! their! circumstances! is! the! clear! and!

overriding!objective.! !This! is! clear! from! the! legislative!provisions! themselves! (see!

3.3.1)! and! from! the!High! Court’s! recent! decision! in! Stanford139!interpreting! those!

provisions! (see! 3.3.4.1).! In!Stanford! the! Court! stated! that!when! determining! s! 79!

applications,!the!court!needs!to!be!satisfied!that,!in!all!the!circumstances!of!the!case,!

it! is! just!and!equitable!to!make!an!order!adjusting!the!property!of!the!parties.!The!

Court! further! stated! that! it! is! not! possible! to! chart! the! ‘metes! and!bounds’! of! the!

expression!‘just!and!equitable’,!with!the!justice!and!equity!of!the!case!to!be!‘reached!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

137!!Grania!Sheehan!and!Jody!Hughes,!Division)of)Matrimonial)Property)in)Australia!
(Australian!Institute!of!Family!Studies,)2001)!Question!4:!What!difference!would!equal!
shares!of!the!matrimonial!property!make?!
<http://www.aifs.gov.au/institute/pubs/RP25.html>.!!

138!!See,!eg,!Kane)&)Kane!(2013)!50!Fam!LR!489,![11]!(Faulks!DCJ);!Hofferman)&)Hofferman!
[2014]!FamCAFC!92!(27!May!2014)![52].!

139!!Stanford)v)Stanford!(2012)!247!CLR!108.!
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after! an! examination! of! a! range! of! potentially! competing! considerations’140!which!

are!outlined! in! the!FLA.! !That! justice!and!equity! is! the!overriding!objective! is!also!

clear!from!the!need!for!reform!as!outlined!in!3.2.2!above.!The!need!for!reform!was!

driven!not!by!the!need!for!‘equality’,!but!rather!by!the!pervasive!injustice!caused!by!

the!socioeconomic!nature!of!the!marital!relationship.!!

The! principles! that! underpin! short! marriages! are! particularly! illustrative! of! the!

point!that!even!a!more!individualistic!approach!to!wealth!adjustment!still!has!as!a!

fundamental! premise! the! idea! that! the! subject! relationship! is! a! socioeconomic!

partnership.! ! How! the! courts! approach! short! marriages! is! also! potentially! more!

relevant! than! the! approach! to! special! contribution! cases! when! considering! the!

extension! of! this! regime! to! non[marital! relationships,! given! the! statistics! which!

show! that! cohabiting! relationships! are! on! average! much! shorter! than! marital!

relationships!(See!Chapter!2.2.2).!!!

As! noted! above! (3.3.4.6),! a! general! rule! in! short! marriages! is! that! homemaker!

contributions! should! assume! less! significance! and! initial! financial! contributions!

more! significance! than! corresponding! assessments! in! cases! concerning! longer!

marriages.!!Additionally,!the!asset[by[asset!approach!to!contribution!assessment!is!

said! to! be!more! applicable! to! short!marriages,! particularly! in! situations! in!which!

there!are!no!children!of!the!marriage!and!in!which!homemaker!contributions!do!not!

loom!large.!!That!said,!the!global!approach!is!still!used!in!many!short!marriage!cases!

and!the!asset[by[asset!approach!still!recognises!homemaker!contributions!that!may!

have!no!nexus!with!property.!

With! respect! to! shorter!marriages,! the! principle! of! greater!weight! being! given! to!

initial! contributions! and! the! greater! use! of! the! asset[by[asset! approach! seem! to!

have!more!application! in!situations! in!which! the!value!of! the!assets!of! the!parties!

falls! into! the! lower! to! medium! range,! or! in! which! there! is! little! or! no! disparity!

between!the!contributions!(both!initial!and!ongoing)!of!the!parties.!!For!example,!in!

the!matter!of!Anastasio)&)Anastasio,141!the!parties!to!the!relationship!were!together!

(marriage! and! cohabitation)! for! 14! months,! both! had! savings! at! the! time! of! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

140!Ibid!120.!
141!!(1981)!FLC!91[093.!
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marriage,!and!both!worked!during!the!cohabitation.! !The!asset!pool!as!at! the! trial!

was! just! under! $80,000.! ! Baker! J! concluded,! having! regard! to! the! facts! and,! in!

particular,!the!short!duration!of!the!marriage,!that!each!party!should!take!what!they!

directly! financially! contributed! to! it.! ! Similarly,! the!matter! of!Bushby)&)Bushby142!

concerned!a!marriage!of!four!years,!with!no!dependent!children!but!in!which!each!

party!already!owned!a!home.! ! It!was!found!by!the!Court!that!the!wife!had!already!

received! substantial! benefit! from! the! husband! and! that! to!make! an! award! in! her!

favour!would!cause!injustice!to!the!husband.!

In!contrast,!for!matters!with!a!more!significant!asset!pool,!say!over!$3!million,!and!

in!which!there!is!a!great!disparity!of! financial!contributions,!greater!consideration!

seems! to! be! given! to! the! homemaker! contributions.! ! For! example,! one! case!

concerned! a! four! year! childless! marriage! (the! wife! had! an! older! child! from! a!

previous!relationship),!in!which!the!husband!had!assets!of!almost!$3!million!and!the!

wife! had! assets! of! $117,000! (all! the! property! having! been! acquired! prior! to! the!

relationship).!The!Court!found!that!an!assessment!of!homemaker!contributions!and!

means!and!needs!factors!(the!contributions!by!the!wife!to!property!were!regarded!

by!the!Court!as! insignificant)! justified!a!property!adjustment!of!10!per!cent!of! the!

husband’s!assets! in! favour!of! the!wife,!equating! to!an!amount!of!nearly!$300,000.!!

This!was!in!addition!to!the!assets!that!were!already!in!the!name!of!the!wife.143!

Another! example! is! the!matter! of!Douglas)&)Douglas,144!in! which! the! parties! had!

lived!together!for!five!years!and!had!an!asset!pool!of!approximately!$3,500,000.!The!

wife!contributed!very! little! initially!and!ultimately!received!approximately!8.5!per!

cent!of!the!total!pool,!which!was!an!adjustment!of!approximately!3!per!cent!in!her!

favour.! ! The! Court! found! that! the! husband! made! all! the! financial! contributions!

during! the! marriage,! including! paying! for! the! wife’s! travel,! contributing! to! her!

superannuation,!and!buying!her!shares,!a!car!and!jewellery.! !The!wife!contributed!

gardening,!cooking!and!cleaning!for!the!household.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

142!!(1988)!FLC!91[919.!
143!!Goodwin)&)Goodwin)Alpe!(1991)!FLC!92[192.!
144!!(2006)!FLC!93[300.!
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It! is! also! apparent! in! these! types! of! matters! that! the! quality! of! the! homemaker!

contributions! does! not! impact! significantly! on! the! final! award.! GBT) &) BJT145!

concerned!a!marriage!of!just!two!years!with!cohabitation!of!four!years!prior!to!that.!!

The!initial!contributions!were!overwhelmingly!in!favour!of!the!husband,!as!were!the!

contributions! during! the!marriage.! ! The! asset! pool! at! trial!was! approximately! $3!

million.! ! Both! parties! worked! throughout! the! relationship! and! there! were! no!

children.! !The!wife’s! financial!contributions!were!described!by!the!Court! to!be! for!

her!own!purposes!and!non[financial!contributions!were!regarded!as!‘not!significant’!

or! ‘minimal’.! ! Nevertheless,! the! wife! was! ultimately! awarded! 7.5! per! cent! for!

contributions! and! 2.5! per! cent! for!means! and! needs! factors! of! the! total! property!

pool.!!

In!a!comparison!of!these!matters!it!would!appear,!ostensibly!at!least,!that!there!is!an!

inconsistency! between! the! outcome! of!matters! concerning! a! larger! asset! pool,! in!

which!the!courts!give!greater!consideration!to!the!homemaker!contributions!of!the!

party!with!the!smaller!initial!asset!base,!resulting!in!a!property!adjustment!in!their!

favour,! and! those! matters! in! which! initial! contributions! are! more! or! less! equal.!

There!is,!however,!an!alternative!way!of!looking!at!these!matters,!through!a!closer!

examination!of! the!mechanics!behind! the!application!of! the!FLA! framework! itself,!

which!shows!that!the!approach!in!all!these!matters,! large!and!small!asset!pools,! is!

actually! consistent.! ! Indeed! I!would! suggest! that! these! decisions! greatly! assist! in!

highlighting!the!underlying!assumptions!the! law!makes!about!the!character!of! the!

subject!relationships.!

As! I! have! explained! above! (see! 3.3.1! and! 3.3.4.1),! when! a! relationship! breaks!

down,146!!the!application!of!the!FLA!has!meant!that!all!the!assets!of!the!parties!are!

pooled!and!divided!up!based!on!an!assessment!of!each!party’s!contributions!to!the!

property!and! the! relationship!and! their! respective!means!and!needs.! If! the!assets!

going!into!the!relationship!are!equal!and!the!contributions!during!the!relationship!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

145!![2005]!FamCA!683!(26!July!2005).!
146!!Note!that!in!Stanford)v)Stanford!(2012)!247!CLR!108,!the!High!Court!found!that!it!was!
not!just!and!equitable!to!make!any!order!in!the!circumstances!of!the!case!as!the!
relationship!between!the!parties!had!not!broken!down.!When!the!relationship!between!
the!parties!has!broken!down!the!application!of!the!FLA’s!framework!has!consistently!
been!applied,!although!an!order!adjusting!property!interests!is!not!always!made.!
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are! assessed! as! equal,! then! each! party!would!walk! away!with!more! or! less!what!

they!brought!in.!!If,!on!the!other!hand,!the!assets!going!into!the!relationship!are!not!

equal!then!the!party!with!few!or!no!assets!is!effectively,!if!not!legally,!acquiring!an!

interest!in!the!other!party’s!assets,!even!if!the!contributions!during!the!relationship!

are! deemed! to! be! equal.! ! This! is! because! in! determining! whether! any! property!

adjustment!should!be!made,!the!contributions!made!during!the!relationship!are!not!

treated! as! offset! against! each! other! but! rather! added! together,! with! each! party’s!

contributions!becoming!part!of!the!whole.!!Graphs!1!and!2!below!demonstrate!this.!

For!the!sake!of!simplicity!this!example!will!only!look!at!contributions!and!exclude!

any!means!and!needs!considerations.!

Graph! 1! illustrates! a! situation! in! which! the! initial! contributions! as! well! as! the!

ongoing!contributions!during!the!marriage!are!more!or!less!equal.!This!may!be!the!

case! when! both! parties! bring! a! property! to! the! relationship! and! where! ongoing!

financial!and!non[financial!contributions!are!regarded!as!more!or!less!equivalent.!

Graph!1!

!

It! can! be! seen! that! in! this! scenario! the! parties!would! effectively!walk! away! from!

their!relationship!with!what!they!brought!into!it.!!!

The!second!scenario,!by!contrast,!provides!for!a!very!different!outcome.!

40%!
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Graph!2!

!

Graph! 2! illustrates! a! situation! in! which! one! party! has! made! a! significant! initial!

financial!contribution!to!the!marriage!through!the!provision!of!a!property!that!the!

parties! live! in! during! the! relationship! (represented! by! the! 80! per! cent! in! the! pie!

chart).!!In!this!example!the!ongoing!contributions!(both!financial!and!non[financial)!

made! during! the! marriage! are! regarded! as! more! or! less! equal! but! it! would! not!

matter!if!they!were!not,!since!the!effect!of!the!process!would!still!be!the!same.!!The!

process! of! adding! all! the! contributions! together! and! then! transposing! those!

percentages!onto!the!property!pool,!which,!in!this!example!is!the!property!of!Party!

1,!means!that,!despite!an!equality!in!contributions!during!the!relationship,!Party!2!is!

awarded!an!amount! to! the!value!of!10!per! cent!of! the!property!of!Party!1,!which!

Party!1!would!be!required!to!pay!to!Party!2.!!!

In!both!scenarios!the!same!principles!have!been!applied.!The!pie!(property!pool)!is!

divided!up!based!on!the!assessment!of! the!parties’!contributions.!Yet! the!result!of!

the!two!scenarios!is!very!different.!!If!in!scenario!2!the!underlying!relationship!was!

more!like!a!‘full!friendship’,!than!a!‘friendship!plus’,!to!use!Eekelaar’s!concepts,!then!

the! common! use! of! property! would! extend! to! common! use! only! during! the!

friendship,! and! not! to! any! legal! entitlement! or! compensatory! right! should! the!

friendship!end.!!Under!the!liberal!framework!detailed!above,!that!scenario,!without!

more,!would!be!an!unjustifiable!intrusion!into!the!individuals’!private!lives.!

However,! the! framework! under! the! FLA,! which! provides! for! a! compensatory!

obligation,! is! justifiable! if! the! relationship! that! has! broken! down! can! be!
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characterised! as! a! ‘friendship! plus’,! or,! as! I! have! argued! here,! a! socioeconomic!

partnership.!As!discussed!above!in!Part!3.2.2,!the!law!assumes!that!marriage!is!such!

a!relationship!and!thus!the!fact!that!the!scenarios!concern!married!couples!in!and!of!

itself!justifies!the!approach!adopted!by!the!FLA.!

Of! course,! in! some! shorter! marriages! the! adjustments! may! be! much! greater!

depending!on!the!circumstances!of!the!case.! !In!the!matter!of!Petruski)v)Balewa,147!

which! concerned! a! five! year!marriage! and! in!which! the! husband!made! no! initial!

financial! contributions,! the! husband! was! ultimately! awarded! 25! per! cent! of! the!

property!pool.! !It! is!clear!from!the!judgment!that!the!parties!had!made!‘significant!

and! meaningful! direct! and! indirect! contributions! to! the! advancement! of! their!

relationship! and! to! the! acquisition,! maintenance! and! improvement! of! their!

properties’! and! had! merged! ‘effort,! finance,! risk! and! support’! during! the! entire!

relationship.148!Moreover,! with! respect! to! cases! in! which! there! are! children,! it! is!

clear!that!the!assessment!of!non[financial!homemaker!contributions!and!means!and!

needs! factors! often! results! in! awards! well! above! the! initial! financial!

contributions.149!!

In!this!way!it!can!be!seen!that!the!framework!underpinning!the!FLA!assumes!that!

the!underlying!relationship!is!a!socioeconomic!partnership!that!has!formed!part!of!a!

life!plan!between!two!people.! !Moreover,!the!evaluative!regime!offered!by!the!FLA!

means! that,! generally! speaking,! the! greater! the! extent! to!which! the!parties! to! the!

subject! relationship!have,!over! time,!merged! their! lives,! the!greater! the! likelihood!

the!court!will!make!an!order!that!is!more!towards!an!equal!division!of!the!property!

pool.!!Factors!taken!into!consideration!with!respect!to!the!socioeconomic!character!

of!the!relationship!include!the!duration!of!the!relationship,!the!presence!of!children!

and! the! extent! to!which! the! parties! financially! and! emotionally!merge! their! lives.!

Consideration!of! these!factors,!and! in!particular!the!assumption!the! law!has!made!

about!the!character!of!the!subject!relationships,!is!very!important!when!examining!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

147!(2013)!49!Fam!LR!116!(appeal!decision!which!upheld!the!first!instance!decision).!
148!!Ibid!121!(appeal!judgment!quoting!from!the!first!instance!decision).!!
149!!See,!eg,!Figgins!(2002)!FLC!93[122;!Zimmerman)&)Bertram)[2008]!FamCA!125!(19!
February!2008).!
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the! appropriateness! of! the! extension! of! the! rights! and! responsibilities! under! the!

FLA!to!non[marital!relationships.!

3.4!FAMILY!PROPERTY!LAW!AND!PRESUMPTIVELY!DEFINED!RELATIONSHIPS!

3.4.1)Why)it)is)Important)to)Ensure)that)the)Family)Property)Regimes)are)

Consistent)with)the)Underlying)Social)Justice)Objectives))

3.4.1.1)The)Value)of)Liberty))

Liberty!refers!to!the!freedom!of!citizens!to!live!their!lives!as!they!choose!based!on!

their!own!values,!irrespective!of!whether!those!choices!and!values!are!acceptable!to!

the!state.!In!philosophy,!liberty!in!this!sense!is!often!referred!to!as!‘negative!liberty’.!!

Although!liberty!is!not!conceived!of!as!being!unlimited,!it!is!a!fundamental!value!in!

liberal!political!thought.!

It!is!uncontroversial!that!personal!relationships!and!family!life!have!the!potential!to!

cause! injustice! and! inequity! to! the! parties! to! a! relationship,! particularly! if! the!

relationship!breaks!down.!150!It!is!thus!also!uncontroversial!that!the!state!has!a!role!

to!play!in!protecting!against!such!injustice!and!inequity.!!!

Part!3.2.1!above!provides!a! framework!that!balances!respect! for! individual! liberty!

against!the!state’s!role!in!protecting!against!injustice!and!inequity!in!the!context!of!

personal!relationships.!I!argued!that!people!who!are!in!socioeconomic!partnerships!

assume! special! responsibilities! because! that! type! of! relationship! necessarily!

incorporates!financial!and!emotional!vulnerabilities!and!interdependencies,!which,!

without! access! to! legal! remedy,! have! the! potential! to! cause! significant! injustice!

should! the! relationship! break! down.! Thus,! to! provide! adequate! respect! for! and!

protection!of! individual! liberty,! it! is!argued! that! the!regime!should!be!confined! to!

those!people!who!are!or!were!in!a!socioeconomic!partnership.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

150!!See,!eg,!Rawls,!above!n!4,!787[94;!Okin,!above!n!6;!Martha!Nussbaum,!Sex)&)Social)Justice!
(Oxford!University!Press,!1999).!
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3.4.1.2)NonSMarital)Relationships)

In! Part! 3.2.2! of! this! chapter! I! argued! that! assuming! any! particular!marriage! is! a!

socioeconomic!partnership! is!defensible!because!empirical!evidence!(both!current!

and! historic)! supports! this! assumption.! In! Part! 3.3! I! argued! that! the! Australian!

matrimonial!property!law!regime!under!the!FLA!is!directed!towards!the!underlying!

social!justice!considerations,!since!it!seeks!to!remedy!potential!injustice!caused!on!

the! breakdown! of! a! socioeconomic! partnership.! Its! purpose! can! therefore! be!

regarded! as! legitimate.! ! I! further! argued! that! the! FLA’s! framework! has! as! a!

fundamental! assumption! that! the! parties! to! the! subject! relationship! were! in! a!

socioeconomic!partnership.!!

These! points! are! important! when! considering! the! extension! of! matrimonial!

property! law! regimes! to! non[marital! relationships,! as! the! regime! governing!

marriage! has! been! replicated! either! completely! or! substantially! for! certain!

presumptively! defined! non[marital! relationships.! As! will! be! demonstrated! in!

Chapter! 5,! this! means! that! the! concepts! and! principles! discussed! in! this! chapter!

have!been!applied!to!those!relationships!which!fall!within!the!definition!contained!

in!the!legislation.!Moreover,!as!will!be!discussed!in!Chapter!6,!many!of!the!concepts!

and! principles! are! also! applicable! to! non[couple! relationships! in! the! three!

jurisdictions! of!NSW,!ACT! and!Tasmania,!which! recognise! these! relationships! for,!

inter!alia,!family!property!law!purposes.!

In! Chapter! 2! it!was! explained! that! non[marital! cohabitation! rates! have! increased!

significantly! over! the! last! few! decades! and! that! the! character! of! cohabiting!

relationships!has!also!changed!and!diversified!significantly,!with!some!non[marital!

relationships,! particularly! those! with! children,! clearly! incorporating! the!

socioeconomic! character! the! FLA! regime! is! directed! towards,! and! others!

incorporating!those!qualities!to!a!far!lesser!extent!or!not!at!all.!!To!apply!this!regime!

to!people!who!are! in! a!non[marital! relationship!which!has! the! character!of! a! ‘full!

friendship’! or! ‘friendship’,! as! understood! by! Eekelaar,!would! be! an! inappropriate!

and!unjustifiable!interference!with!individual!liberty,!as!such!relationships!lack!the!

long[term!socioeconomic!character!which!is!the!only!justification!in!a!liberal!society!

for!the!imposition!of!the!rights!and!responsibilities!contained!in!these!regimes.!
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It! is! therefore! important,! firstly,! to!review!the!appropriateness!of! the!extension!of!

the! family! property! law! regime! to! non[marital! relationships,! and! secondly,! to!

investigate!whether!the!current!definitions,!which!may,!like!‘marriage’,!incorporate!

a!certain!level!of!generalisation,!are!defensible.!

3.4.1.3)Bargaining)in)the)Shadow)of)the)Law)

The!FLA!can!be!understood!as!providing!not!only!a!framework!of!dispute!resolution!

inside!the!court!room.!Combined!with!the!decisions!interpreting!it,!it!also!provides!a!

framework! for! separating! couples! to! determine! their! own! post[dissolution! rights!

and! responsibilities. 151 !As! Robert! Mnookin! and! Lewis! Kornhauser! observe,!

individuals!do!not!negotiate!in!a!vacuum!but!rather!‘in!the!shadow!of!the!law’.!!The!

existing! legal! rules! governing! property! adjustment! give! the! parties! to! a! de! facto!

relationship!that!has!broken!down!certain!claims!if!the!case!goes!to!trial.!Thus,!the!

principles! and! guidelines! discussed! in! 3.3.4! not! only! guide! the! exercise! of! the!

discretion! bestowed! on! the! courts! in! the! process! of! determining! disputes! before!

them!but!also!enable!!parties!negotiating!outside!the!court!processes!to!predict!the!

likely!outcomes!if!the!dispute!were!to!be!adjudicated!by!a!judge.!!!

For! example,! a! short! relationship!without! children! in!which! there! is! a! significant!

discrepancy! in! assets! between! the! parties! would! likely! result! in! an! award! of!

between!seven!and!12!per!cent!of!the!asset!pool!in!favour!of!the!financially!weaker!

party.!A!long!term!relationship!with!children!with!modest!assets,!on!the!other!hand,!

would! likely! result! in! a! finding! on! contributions! of! around! 50! per! cent! for! each!

party,!with!a!further!adjustment!for!means!and!needs!to!the!party!who!has!primary!

care!of!the!children!and!the!weaker!ongoing!financial!position.!

Less!than!five!per!cent!of!cases!commenced!in!the!Family!Court!proceed!to!trial.152!

Furthermore,!it!is!not!uncommon!for!matters!in!which!the!nature!of!the!relationship!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

151!Robert!Mnookin!and!Lewis!Kornhauser,!'Bargaining!in!the!Shadow!of!the!Law:!The!Case!
of!Divorce'!(1979)!88!The)Yale)Law)Journal!950,!950.!

152!Family!Court!of!Australia,!'Annual!Report!1994[95'!(1995)!2.!This!is!supported!by!more!
recent!observations!of!the!Chief!Justice!of!the!Supreme!Court!of!Western!Australia:!
Wayne!Martin,!'Managing!Change!in!the!Justice!System'!(Paper!presented!at!the!
Australasian!Institute!of!Judicial!Administration,!Banco!Court,!Brisbane,!Supreme!Court!
of!Queensland,!14!September!2012)!
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is!disputed!not!to!proceed!to!a!trial!on!property!adjustment,!suggesting!that!these!

matters! may! have! been! settled! out! of! court.153!It! is! therefore! also! important! for!

parties!who!bargain!in!the!shadow!of!the!law!that!the!framework!under!which!they!

bargain!should!be!coherent!and!principled.!!

3.4.2)Further)Questions)to)be)Considered)by)this)Thesis)

1. Accepting! that! the! purpose! of! the! family! property! legislative! regime! with!

respect! to! marital! relationships! is! to! remedy! injustices! caused! by! the!

breakdown! of! a! socioeconomic! partnership,! and! that! this! purpose! is!

legitimate!when!the!underlying!social!justice!concerns!are!considered,!is!the!

broadening! of! the! categories! of! those! who! are! eligible! to! make! family!

property! adjustment! applications! to! include! couple! and! non[couple!

relationships! consistent!with! that! purpose?! This! question! is! considered! in!

Chapters!5!and!6.!

2. The! application! of! this! legislation! to! non[marital! relationships! potentially!

curtails!the!liberty!of!individuals!to!define!the!terms!of!their!relationships!by!

imposing!marital!rights!and!responsibilities!on!those!who!have!not!explicitly!

agreed.! To! what! extent! is! the! liberty! of! individuals! in! non[marital!

relationships! curtailed! and! is! it! justifiable?! This! question! is! considered! in!

Chapters!5,!6!and!7.!!

3. Findings! from! Chapter! 2! demonstrate! that! there! have! been! significant!

changes!in!the!way!people!live!in!modern!Australian!society.!!Not!only!have!

cohabitation!rates!increased!significantly!since!legislation!was!introduced!by!

the! States! and! Territories! to! extend! family! property! law! principles! to! de!

facto!relationships!but!the!character!of!those!relationships!has!also!changed!

and! diversified! significantly.! ! Should! these! changes! have! an! impact! on! the!

way!de!facto!relationships!are!defined!for!family!property!law!purposes?!!In!

light! of! those! changes! are! the! current! definitions! still! appropriate?! These!

questions!are!considered!in!Chapter!5.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

<http://www.supremecourt.wa.gov.au/S/speeches_2012.aspx?uid=8428[9927[7921[
9697>!6.!!

153!See,!eg,!Dahl)&)Hamblin!(2011)!254!FLR!49;!Christofis)&)Zorbas![2011]!FMCAfam!571!(10!
June!2011).!
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3.5!CONCLUSION!

Marriage!as!a!socioeconomic!partnership!reflects!an!understanding!of!marriage!as!a!

union!between!two!people!which!incorporates!special!responsibilities!and!in!which!

each! party!makes! social! and! economic! contributions.! ! The! social! contributions! to!

the! relationship! may! include! domestic! and! emotional! support,! parenting! and!

childcare,! and! the! economic! contributions! may! include! financial! contributions!

through! ownership! of! property! or! other! assets! and! through! paid! employment.!!

Marriage! can! thus! be! understood! as! a! joint! reciprocal! effort! towards! a! common!

purpose!—!in!other!words,!a!socioeconomic!partnership.!!

It!has!been!argued!by!Patrick!Parkinson!that!there!is!no!coherent!principle!behind!

or! justification! supporting! the! approach! adopted! by! the! FLA! with! respect! to! the!

alteration!of!property!interests!between!parties!to!a!marriage!on!the!breakdown!of!

their!relationship.!In!this!chapter!I!have!argued!that!the!framework!supporting!the!

FLA!is!based!on!—!and!defensible!in!light!of!—!the!understanding!that!the!purpose!

of! the! regime! is! to! remedy! the! injustice! caused! by! a! marriage’s! socioeconomic!

character.!In!terms!of!the!existing!regime!under!the!FLA,!the!socioeconomic!nature!

of!marriage!is!recognised!by!the!provisions!of!the!FLA,!which!include!consideration!

of! both! the! social! and! economic! aspects! of!marriage,! and! the! FLA’s! relationship[

centric!approach.!!

Moreover,!the!conception!of!a!marriage!as!a!socioeconomic!partnership!is!pervasive!

in! the! courts’! interpretation! and! application! of! the! FLA.! ! Much! depends! on! the!

circumstances! of! the! case! and! this! interpretation! and! application! is! particularly!

evident!in!long!marriages!with!modest!assets.!!In!these!cases!spouses!are!generally!

treated! as! having! performed! reciprocal! and! equally! valuable! roles! and!

responsibilities!within!the!marriage,!with!the!courts!finding!that!the!contributions!

of! the! parties! during! the!marriage!were!more! or! less! equal.! ! However,! as! I! have!

argued!in!this!chapter,!the!conception!of!marriage!as!a!socioeconomic!partnership!is!

not! and! should! not! be! limited! to! findings! of! equal! sharing! and! thus! equal!

contributions.! ! In! short! and! childless! marriages,! particularly! marriages! with! a!

significant!discrepancy!in!initial!contributions!(usually!in!the!form!of!property),!the!

understanding! of! a! marriage! as! a! socioeconomic! partnership! informs! the! not!

insignificant! value! given! to! homemaker! contributions! and! the! means! and! needs!
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factors!which,! through! the!application!of! the! framework!under! the!FLA,! results! in!

material! adjustments! to! legal! title! over! and! above! any! discernible! financial!

contributions.!!

These! are! all! very! important! factors! when! considering! the! extension! of! family!

property!law!to!non[marital!relationships,!because!the!legitimacy!of!this!extension!

depends!on!whether!it!is!justifiable!to!make!the!same!assumptions!with!respect!to!

the!statutorily!recognised!presumptively!defined!non[marital!relationships.!
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CHAPTER!FOUR:!FAMILY!PROVISION!LAW 

4.1!INTRODUCTION!

This! chapter! concerns! Australian! succession! law,! specifically! with! respect! to! the!

development! and! purpose! of! Australian! State! and! Territory! family! provision!

legislative! regimes.! In! contrast! with! the! Australian! family! property! law! regime!

discussed! in! the! previous! chapter,! in! which! all! legally! relevant! relationships! are!

subsumed!under!the!regime!unless!the!parties!to!the!relationship!opt!out!through!

financial! contract,! Australian! succession! law! has! as! a! starting! point! respect! for!

individual!liberty,!with!the!common!law!allowing!the!testator!the!liberty!to!govern!

the! private! sphere! of! his! or! her! property! on! death! through! a!will.! That! liberty! is!

known!as!testamentary!freedom.!!!

Australia!is!one!of!a!number!of!common!law!countries!which!give!wide!discretion!to!

the!courts!to!override!the!will!of!a!deceased!person!or!the!rules!governing!intestacy!

through!family!provision!legislation!if!an!eligible!applicant!can!show!that!adequate!

provision! for! their! proper! maintenance! and! support! has! not! been! made.! In!

Australia,!eligibility!to!make!a!family!provision!application!is!most!commonly!based!

on!the!relationship!between!the!person!contesting!the!distribution!of!the!estate!and!

the!deceased.!!

Originally!family!provision!eligibility!was!limited!to!widows!and!minor!children!of!

the! deceased! as! a! direct! response! to! the! disadvantage! caused! when! a! testator!

bequeathed!his!property!to!others!outside!the!family!unit.! !However,!over!the! last!

few! decades! most! Australian! jurisdictions! have! extensively! broadened! the!

categories!of!people!eligible!to!make!a!claim!against!a!deceased’s!estate,!extending!

eligibility! initially! to!widowers!and!adult! children!and!more!recently! to!parties! to!

certain! couple! relationships.! ! In! all! jurisdictions! except! Queensland,! dependent!

grandchildren!and!parents!of!the!deceased!are!also!eligible!to!apply!and!in!NSW!and!
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ACT!eligibility!has!been!extended!to!other!close!adult!relationships.!This!broadening!

of!family!provision!eligibility!has!come!at!the!expense!of!testamentary!freedom.1!

Surviving! married! spouses! or! dependent! children,! the! original! beneficiaries! of!

legislative! reform,! now! rarely! make! family! provision! applications.! ! As! the! Chief!

Justice!in!Equity!of!the!NSW!Supreme!Court!recently!stated:!‘Today,!the!courts!have!

very! few! applications! from! [widows! and! minor! children]! but! are! flooded! with!

claims!by!adult!children!or!adult!companions!or!associates!of! the!deceased.’2!That!

these!categories!of!applicants!make!up!the!vast!majority!of!family!provision!litigants!

highlights!the!importance!of!research!into!the!appropriateness!and!legitimacy!of!the!

broadening!of!family!provision!eligibility.3!

The!main!objective!of!this!chapter!is!to!investigate!the!purpose!of!Australian!family!

provision!law!in!the!context!of!the!traditional!beneficiaries!of!the!regimes,!namely!

the!surviving!marital!spouse!and!children!of!a!deceased,!and!to!determine!whether!

that!purpose!is!legitimate!when!considering!the!underlying!social!justice!concerns.!

This!chapter!then!investigates!the!basis!on!which!eligibility!should!be!extended!to!

couple! and! non[couple! relationships.! Drawing! on! that! analysis,! Chapters! 5! and! 6!

investigate! whether! the! extension! of! family! provision! eligibility! to! the! various!

presumptively! defined! non[marital! relationships! is! consistent! with! the! purpose!

identified!in!this!chapter!and!whether!that!extension!is!legitimate!and!appropriate.!!!

I! begin! in! Part! 4.2! of! this! chapter! with! the! historical! foundations! of! the! family!

provision! legislative! regimes! and! provide! a! synthesis! of! the! early! philosophical!

ideas!on!testamentary!freedom.!I!then!investigate!the!development!and!purpose!of!

the! legislative!regimes! that!were! first! introduced! in! the!Australian! jurisdictions!at!

the!beginning!of!the!20th!century!and!discuss!the!strong!influence!of!the!concept!of!

a!‘moral!duty’!owed!by!the!testator!to!family!on!the!development!of!the!law!in!this!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

1!! Rosalind!Croucher,!'Conflicting!Narratives!in!Succession!Law!—!A!Review!of!Recent!
Cases'!(2007)!14!Australian)Property)Law)Journal!179,!189.!

2!! Fung)v)Ye![2007]!NSWCA!115!(15!May!2007)![23].!
3!! See!also!Rosalind!Croucher,!'Contracts!to!Leave!Property!by!Will!and!Family!Provision!
after!Barns)v)Barns)(2003)!196!ALR!65!—!Orthodoxy!or!Aberration?'!(2005)!27!Sydney)
Law)Review!263,!287,!in!which!the!author!identifies!the!‘conflicting!narratives’!on!the!
purpose!of!family!provision!legislation,!which!are!caused,!in!part,!by!the!push!to!
recognise!more!claimants.!!
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area.! In!Part! 4.3,! I! focus!on! the! framework! and!purpose!of! the! current! legislative!

regimes,!drawing!again!on! the! concept!of! ‘moral!duty’,!which! continues! to!have!a!

significant! influence! in! this! area! of! law.! This! part! also! proposes! a! principled!

framework!which!will!assist!in!delineating!the!circumstances!in!which!a!person!may!

have!a!moral!duty!to!provide!for!another!person!in!their!will.!!

My! conclusion! is! that! the! purpose! of! the! family! provision! regime! is! to! give! legal!

effect!to!the!moral!duty!a!testator!owes!to!provide!for!another!in!their!will.! !It!can!

therefore!be!understood!as!a!targeted!interference!with!testamentary!freedom!and!

to! that! extent! I! find! its! purpose! consistent! with! the! underlying! social! justice!

concerns!and!thus!legitimate.!!!

The! boundaries! of! persons! to! whom! a! testator! owes! this! duty! were! originally!

understood! as! being! limited! to! marital! spouses! and! dependent! children! of! the!

testator.! Changes! in! patterns! of! living! have! extended! and! changed! this!

understanding! to! include!adult!children!and!parties! to!other!relationships!outside!

the! traditional! nuclear! family.! In! the! context! of! non[marital! adult! relationships,! I!

suggest!that!a!moral!duty!to!provide!can!be!understood!as!owing!between!parties!

who!are!in!a!socioeconomic!partnership!(as!defined!in!Chapter!3).!!I!further!suggest!

that! a! moral! duty! to! provide! exists! between! parties! to! other! non[marital!

relationships!when!those!relationships!incorporate!care,!support!and!commitment!

at!a!level!akin!to!that!of!close!immediate!family!members.!!The!question!of!whether!

the! extension! of! eligibility! to! the! various! presumptively! defined! non[marital!

relationships!in!the!existing!legislative!regimes!is!consistent!with!my!conclusions!in!

this!chapter!is!addressed!in!Chapters!5!and!6.!!

Drawing!on! the!analysis!and!conclusions! from!Parts!4.2!and!4.3,!Part!4.4!explains!

why!it!is!important!that!any!extension!of!eligibility!for!family!provision!applications!

should! be! responsive! to! the! underlying! social! justice! concerns.! ! This! part! then!

details!some!specific!questions!to!be!further!addressed!by!this!thesis.!!!
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4.2!HISTORICAL!FOUNDATIONS!

4.2.1)Philosophical)Framework)

4.2.1.1(Testamentary(Freedom:(Private(Property((

The!rules!concerning!family!property!and!family!provision!law!are!premised!on!the!

concept! of! property! ownership! by! individuals,! that! is,! the! system! of! private!

property.!!Testamentary!freedom,!being!the!freedom!to!bequeath!one's!property!to!

whomever!one!wishes,!is!therefore!related!to,!and!dependent!upon,!the!concept!of!

private!property.!

The! rights! to! own! and! not! be! arbitrarily! deprived! of! property! are! considered!

fundamental!human!rights!and!are!included!in!the!Universal!Declaration!of!Human!

Rights!in!Article!17.!!The!framers!of!the!Australian)Constitution!also!recognised!the!

importance!of!private!property!rights!via!the!inclusion!of!s!51(xxxi)!which!provides!

that:!

The!Parliament!shall,!subject!to!this!Constitution,!have!power!to!make!laws!for!the!
peace,! order,! and! good! government! of! the! Commonwealth! with! respect! to! …! the!
acquisition!of!property!on! just! terms! from!any!State!or!person! for!any!purpose! in!
respect!of!which!the!Parliament!has!power!to!make!laws.!

In!a!private!property!system,!property!rules!are!designed!to!defend!a!person’s!right!

of!ownership!against!others,!including!the!state.!!Thus!the!rules!surrounding!private!

property!are!not!so!much!about!the!actual!property!but!rather!about!the!rights!with!

respect! to!property! against! other!people.4!! Those! rights! are!not! a! single! right!but!

rather! a! bundle! of! rights,! including! the! right! to! own! property! and! the! rights! to!

control,! enjoy! and!dispose! of! property.5!! The! rights! over! property!may! vary! from!

case!to!case!and,!since!a!person!cannot!be!understood!to!have!absolute!control!over!

their! resources,! they! are! not! in! any! sense! absolute.! There!may! be! restrictions! on!

how! property! may! be! enjoyed! or! used,! if,! for! example,! that! enjoyment! or! use!

unjustifiably!encroaches!on!another’s!right!to!enjoy!or!use!their!own!property.!For!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

4!! Rosalind!Atherton,!'Family!Provision,!Victorian!Attorney[General's!Law!Reform!Advisory!
Council!Expert!Report!1'!(1997)!9.!

5!! A!M!Honore,!'Ownership'!in!A!G!Guest!(ed),!Oxford)Essays)in)Jurisprudence!(Clarendon!
Press,!1961)!104,!104[47.!
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instance,! zoning! restrictions! limit! how! a! person! may! use! a! particular! resource.!

Taxation,! as! a! form! of! distributive! justice,! also! represents! a! restriction! on! the!

control!of!property.!!

While!testamentary!freedom!can!be!viewed!as!part!of!the!bundle!of!rights!regarding!

property!ownership,! it!has!also!been!recognised!as!a!human!right! in!and!of! itself.!!

For! example! in! the!1997!Victorian!Court! of!Appeal! case!of!Grey)v)Harrison! it!was!

said!that!!

one!of!the!freedoms!that!shape!our!society,!and!an!important!human!right,![is]!that!
a! person! should! be! free! to! dispose! of! his! or! her! property! as! he! or! she! thinks! fit.!
Rights! and! freedoms!must,! of! course,! be! exercised! and! enjoyed! conformably!with!
the!rights!and!freedoms!of!others,!but!there!is!no!equity,!as!it!were,!to!interfere!with!
the! testator’s! dispositions! unless! he! or! she! has! abused! that! right.! To! do! so! is! to!
assume!a!power!to!take!property!from!the!intended!object!of!the!testator’s!bounty!
and!give!it!to!someone!else.6!!

The! above! passage! illustrates! important! concepts! with! respect! to! testamentary!

freedom.! ! It!reflects!the!understanding!that!testamentary!freedom!is!an! important!

freedom!which! is! highly! valued! in! liberal! society.!However,! like! other! rights!with!

respect! to! private! property,! a! person! does! not! have! absolute! control! over! the!

disposition!of!his!or!her!estate.! !In!particular,!as!the!discussion!in!this!chapter!will!

elucidate,!depending!on!the!circumstances!of!the!case,!a!person!may!have!a!moral!

duty! to! provide! for! another! on! death! and! their! testamentary! freedom! may!

consequently!be!limited!to!the!extent!of!that!moral!duty.!!

4.2.1.2(Testamentary(Freedom:(Power(and(Family(Obligation(

Much!has!been!written!about!philosophers!such!as!John!Locke,!Jeremy!Bentham!and!

John!Stuart!Mill!regarding!their!views!on!testamentary!freedom,!power!and!family!

obligation.7!This! section! will! therefore! only! briefly! outline! and! discuss! the! more!

significant!and!relevant!early!philosophical!views.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

6!! Grey)v)Harrison![1997]!2!VR!359,!366!(Callaway!JA).!See!also!Fung)v)Ye![2007]!NSWCA!
115!(15!May!2007)![25]!(Young!CJ!in!Eq!with!whom!Tobias!JA!and!Bell!J!agreed).!

7!! See!in!particular!Rosalind!Croucher,!'How!Free!is!Free?!Testamentary!Freedom!and!the!
Battle!between!"Family"!and!"Property"'!(2012)!37!Australian)Journal)of)Legal)
Philosophy!9;!Rosalind!Atherton,!'The!Concept!of!Moral!Duty!in!the!Law!of!Family!
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The!concept!of!testamentary!freedom!was!established!by!the!English!Statute)of)Wills!

of! 1540,8!which! allowed! landholders! to! determine! who! would! inherit! their! land!

upon!their!death!through!bequest!by!will.!Before!that!time,!landowners!did!not!have!

this!right.!!

John!Locke!(1632!–!1704)!was!one!of!the!first!philosophers!to!embrace!individual!

conceptions!of!property.!Locke!advocated!a!move!away!from!control!of!property!by!

the!King!and!the! feudal!property!system!toward!the! idea!of! individual!rights!with!

respect!to!property.9!!For!Locke,!property!was!a!'natural!right'!that!was!associated!

with!a!person’s!labour.!A!person!who!'removed![property]!from!the!common!state!

of!Nature'!and!‘mixed’!it!with!his!labour!was!justified!in!retaining!it.10!!

Testamentary! freedom!was!seen!by!Locke!as!a!power!arising!out!of!his! individual!

conception!of!property!and!a!power!which!also!served!a!particular!function!in!the!

family.! In! that! respect,! although! Locke! acknowledged! that! children! may! have! an!

expectation! to! their! father’s! estate,! he! saw! testamentary! freedom! as! a! tool! to! be!

used!by!the!testator!to!exert!power!over!his!children,!that!is,! 'to!bestow![property!

on!death]!with!a!more!sparing!or!liberal!hand,!according!to!the!Behaviour!of!this!or!

that!Child!hath!comported!with!his!Will!and!Humour'.11!!!

Similarly,! Jeremy! Bentham! (1748[1832)! described! testamentary! freedom! as! a!

‘mechanism!of!control’!or! ‘instrument!of!authority,!confided!to! individuals,! for!the!

encouragement!of!virtue!and!the!repression!of!vice!in!the!bosom!of!their!families.’12!

That! said,!Bentham!also! acknowledged! that! the!power!of! testation,! although!very!

broad,!was!limited!by!a!moral!responsibility!the!testator!had!towards!his!children!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

Provision!—!A!Gloss!or!Critical!Understanding?'!(2000)!6!Australian)Journal)of)Legal)
History!5;!Atherton,!above!n!4.!

8!! Rosalind!Atherton,!'The)Testator's)Family)Maintenance)and)Guardianship)of)Infants)Act)
1916!(NSW):!Husband's!Power!v!Widow's!Right'!(1990)!6!Australian)Journal)of)Law)and)
Society!97,!99;!Ronald!J!!Scalise!Jr,!'Public!Policy!and!Antisocial!Testators'!(2011)!32!
Cardozo)Law)Review!1315,!1324.!

9!! Croucher,!above!n!7,!10.!
10!! John!Locke,!Two)Treatises)of)Government:)A)Critical)Edition)with)an)Introduction)and)
Apparatus)Criticus)by)Peter)Laslett!(Cambridge!University!Press,!2nd!ed,!1970)!306.!

11!! Ibid!333.!
12!! Jeremy!Bentham,!The)Works)of)Jeremy)Bentham)/)Published)under)the)Superintendence)of)
his)Executor,)John)Bowring!(William!Tait,!1843)!vol!1,!337.!
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and! spouse.! In! that! respect! Bentham! said! that! a! husband! or! father! in! his! role! as!

testator!

may!do!wrong,!and!it!would!even!seem,!that!he!is!not!restrained!in!the!exercise!of!
his!power,!either!by!responsibility!or!publicity,!he!would!be!more!liable!to!abuse!it!
that! any! other! [testator]:! but! this! danger! is! more! than! counterbalanced! by! the!
bonds!of!interest!and!affection,!which!place!his!inclinations!in!accordance!with!his!
duties.!!His!natural!attachment!to!his!children!or!his!relationship,!is!a!pledge!of!his!
good! conduct,! which! gives! as! much! security! as! can! be! obtained! for! that! of! the!
political! magistrate;! so! that,! everything! considered,! the! authority! of! this! non[
commissioned!magistrate,!besides!that!it!is!absolutely!necessary!for!minor!children,!
will!be!more!often!found!salutary!than!hurtful!for!adults!themselves.13!

The!idea!of!testamentary!freedom!as!a!tool!with!which!the!testator!could!exercise!

power! and! control! over! his! family! but! which! should! be! exercised! within! a!

framework!of!familial!responsibility!was!also!reflected!in!the!case!law!at!that!time.14!

In!Banks)v)Goodfellow,!Cockburn!CJ!said:!

Yet!it!is!clear!that,!though!the!law!leaves!to!the!owner!of!property!absolute!freedom!
in! this! ultimate! disposal! of! that! of! which! he! is! enabled! to! dispose,! a! moral!
responsibility!of!no!ordinary! importance!attached!to!the!exercise!of! the!right! thus!
given.! …! The! English! law! leaves! everything! to! the! unfettered! discretion! of! the!
testator,!on!the!assumption!that,!although!in!some!instances,!caprice!or!passion,!or!
the!power!of!new! ties,!or!artful! contrivance,!or! sinister! influence,!may! lead! to! the!
neglect! of! claims! that! ought! to! be! attended! to,! yet,! the! instincts,! affections,! and!
common! sentiments! of!mankind!may! be! safely! trusted! to! secure,! on! the!whole,! a!
better!disposition!of!the!property!of!the!dead,!and!one!more!accurately!adjusted!to!
the! requirements! of! each! particular! case,! than! could! be! obtained! through! a!
distribution!prescribed!by!the!stereotyped!and!inflexible!rules!of!the!general!law.15!

John!Stuart!Mill’s!(1806[1873)!understanding!of!testamentary!freedom!represents!a!

significant! contribution! to! the! philosophical! underpinnings! of! family! provision!

legislation,!particularly!with!respect! to! the! idea!of! familial! responsibility.! !As!with!

Locke!and!Bentham!before!him,!Mill!defended!the!right!to!bequeath,!as!part!of!the!

ideal!of!private!property.16!!Mill!also!recognised!a!child’s!right!of!inheritance,!which!

he!distinguished!from!a!person’s!right!of!bequest,!and!which!he!thought!was!not!a!

consequence!of!private!property!but!rather!was!something!‘indissolubly!attached!to!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

13!! Ibid.!
14!! Atherton,!above!n!7,!8.!
15!! (1870)!LR!5!QB!549,!563[65.!
16!! John!Stuart!Mill,!Principles)of)Political)Economy)with)Some)of)their)Applications)to)Social)
Philosophy!(D!Appleton!and!Company,!5th!ed,!1864)!vol!I,!281.!!
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the!fact!of!causing!the!existence!of!a!human!being.’17!!Mill!argued!that!a!child’s!right!

of!inheritance!or!their!‘moral!claim’!meant!that!their!parents’!testamentary!freedom!

was!limited!by!a!moral!duty!to!provide!for!the!child.!The!extent!of!that!moral!duty!

was! limited! to! a! provision! of! ‘such! education,! and! such! appliances! and!means,! as!

will! enable! [the! children]! to! start! with! a! fair! chance! of! achieving! by! their! own!

exertions!a!successful!life’.18!!By!limiting!the!moral!claim!of!children!in!this!way,!Mill!

was!endorsing!independence!and!self[reliance!as!important!values.!!A!parent!might!

wish!to!leave!their!children!more!as!part!of!their!right!of!bequest!but,!according!to!

Mill,!this!went!beyond!their!duty.!!Mill’s!idea!of!the!parent’s!duty!to!provide!to!their!

children! ‘such! education,! and! such! appliances! and!means! as! will! enable! them! to!

start! with! a! fair! chance! of! a! successful! life’! is! echoed! in! the! current! Australian!

legislative!wording!of!‘adequate!provision!for!the!proper!maintenance,!education!or!

advancement!in!life’.19!

I!would!suggest!that!Mill’s!understanding!of!a!parent’s!‘moral!duty’!imports!a!higher!

level!of!obligation!than!the!‘responsibility’!referred!to!by!Bentham!and!Cockburn!CJ!

above.! Yet,! even! for! Mill,! a! child’s! moral! claim! on! their! parent’s! estate! could! be!

forfeited!in!circumstances!in!which!the!child!was!seen!to!be!morally!undeserving,!or!

where!others!might!have!a!superior!claim.!!!In!this!respect!Mill!said:!

I!cannot!admit!that!parents!should!be!compelled!to!leave!to!their!children!even!that!
provision! which,! as! children,! I! have! contended! that! they! have! a! moral! claim! to.!!
Children!may!forfeit!that!claim!by!general!unworthiness,!or!particular!ill[conduct!to!
the!parents:!they!may!have!other!resources!or!prospects:!what!has!been!previously!
done! for! them,! in! the!way!of! education! and! advancement! in! life,!may! fully! satisfy!
their!moral!claim;!or!others!may!have!claims!superior!to!theirs.20!

Mill! consequently! argued! that! the! parent’s! right! of! bequest! should!not! be! limited!

through! a!mandatory! provision! for! children.! ! The! only! circumstances! in!which! a!

parent!should!be!forced!to!bequeath!to!their!child,!according!to!Mill,!is!where!a!child!

is!unable!to!provide!for!themselves!and!would!otherwise!become!a!burden!on!the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

17!! Ibid!285.!!
18!! Ibid.!
19!!Wording!taken!from!Succession)Act)2006!(NSW).!!All!Australian!jurisdictions!have!very!
similar!phrasing.!

20!!Mill,!above!n!18,!289.!
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state.! ! In! those! circumstances! Mill! suggested! that! a! parent! should! be! forced! to!

bequeath!to!the!child!the!equivalent!of!what!the!state!would!accord!them.21!!

Thus!it!can!be!seen!that!testamentary!freedom,!as!an!incident!of!private!property,!

was! highly! valued,! particularly! with! respect! to! its! use! as! an! instrument! of!

patriarchal! authority! and! social! control.! ! Its! use! in! that! respect!was! set!within! a!

framework! of! familial! obligation! which! attached! a! level! of! responsibility! to! the!

exercise!of!the!freedom.!Thus,!although!all!the!theorists!discussed!here!understood!

testamentary! freedom! as! a! very! important! liberty,! they! all! understood! it! to! be!

constrained! by! some! degree! of! moral! responsibility.! ! That! said,! the! moral!

obligations! of! testators! to! provide! for! family! members! were! understood! to! be!

contingent! upon! those! family! members! being! deserving! and! the! power! of!

determining!whether!they!were!deserving!rested!with!the!testator.!!As!will!be!seen,!

the! interplay! between! the! concepts! of! responsibility,! moral! duty,! desert! and! the!

value! of! testamentary! freedom! continue! to! have! significant! influence! in! the!

development!of!this!area!of!law.!

4.2.2)Purpose)and)Development)of)Early)Family)Provision)Legislation)

4.2.2.1)Development)of)Early)Legislative)Regimes)

The! legislation! introduced! into! the!Australian!States! in! the!early!20th!century!was!

based!on!the!Testator’s)Family)Maintenance)Act)1900!(NZ)!(‘NZ!Act’).!This!legislative!

reform!was!seen!as!an!important!mechanism!for!protection!of!widows,!particularly!

given!the!demise!of! the!common!law!right!of!dower,!and!an! important!step! in!the!

recognition! of! women’s! rights,! along! with! reforms! that! had! been! achieved! with!

respect! to! married! women’s! property! rights,! divorce! laws! (see! discussion! in!

Chapter!3.2.2.2)!and!the!attainment!of!women’s!suffrage.!!Its!introduction!was!also!

influenced! by! the! general! retreat! away! from! the! ideology! of! laissezSfaire! towards!

more!paternalistic!and!regulatory!ideas.!!As!Rosalind!Atherton!notes!with!respect!to!

the!introduction!of!this!legislation:!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

21!! John!Stuart!Mill,!Principles)of)Political)Economy)with)Some)of)their)Applications)to)Social)
Philosophy!(D.!Appleton!and!Company,!5th!ed,!1864)!vol!II,!499.!!
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It! reflects! on! the! one! hand! an! acceptance! of! legislative! intervention! over! the!
exercise! of! individual! power! where! that! power! is! considered! as! having! been!
abused;!and,!on! the!other,! it! reflects!a!desire! to!protect!wives!and!children!where!
their!husbands!and!fathers!have!not!fulfilled!the!expectations!of!the!law.22!

The! NZ! Act! provided! that! ‘[s]hould! any! person! die,! leaving! a! will,! and! without!

making!therein!adequate!provision!for!the!proper!maintenance!and!support!of!his!

or!her!wife,!husband!or!children’,!then!the!court!might!at!its!discretion!‘order!that!

such!provision!as!to!the!said!Court!shall!seem!fit!shall!be!made!out!of!the!estate.’23!A!

number! of! aspects! of! this! legislative! regime! are! noteworthy.! ! Firstly,! although!

couched! in! gender! neutral! language,! this! legislation! was! directed! towards! the!

protection! of! wives! and! children,! and! clearly! limited! to! nuclear! familial! ties! and!

obligations.! This! latter! point! is! an! important! observation! when! considering! the!

extent!of!the!modern!legislative!regimes.! !Secondly,! it! is! in!this! legislation!that!the!

terms! ‘adequate! provision’! and! ‘proper!maintenance’,! coupled!with! references! to!

‘education’,! were! introduced.! ! These! terms! echo! Mill’s! ideas! of! provision! for!

education,! appliances! and!means,! discussed! above,! and! they! still! exist! in! current!

Australian!legislation.!!

The! NZ! Act! included! a! two[stage! process! for! evaluating! applications! of! a! wife,!

husband!or! child!of! a! testator:! a! jurisdictional! stage! and!a!discretionary! stage.!As!

this!two[stage!process!is!still!present!in!most!of!the!Australian!legislative!regimes,!it!

will!be!discussed!in!more!detail!below!(4.3.1).!!!

The! passing! of! the! NZ! Act! paved! the! way! for! legal! change! in! the! Australian!

jurisdictions.!Between!1906!and!1929!all!Australian!States!and!Territories!adopted!

similar!legislation.!!

The! first!appellate!decision!made! in!New!Zealand!after! the! introduction!of! the!NZ!

Act!was!important!as!it!set!the!tone!both!in!Australia!and!New!Zealand!with!respect!

to! the! legislative! regimes’! purpose! and! interpretation.! ! In! this! decision! the! Court!

interpreted! the!obligation!of! the! fathers!and!husbands,! the!primary! targets!of! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

22!! Atherton,!above!n!8,!100.!See!also!Rosalind!Croucher,!'Quirks!and!Curios:!Rescued!
Footnotes!in!the!History!of!Succession!Law'!(2009)!83!Australian)Law)Journal!609,!612[
614!for!further!background!with!respect!to!the!introduction!of!this!legislation.!

23!!Testator’s)Family)Maintenance)Act)1900!(NZ)!s!2.!
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legislative!regime,!as!a! ‘moral!duty’!which!was!owed!by!a! just!but!not!necessarily!

loving!testator.!!In!his!reasons!for!judgment!Edwards!J!stated:!

It! is! the! duty! of! the! Court,! so! far! as! possible,! to! place! itself! in! all! respect! in! the!
position!of!the!testator,!and!to!consider!whether!or!not,!having!regard!to!all!existing!
facts! and! surrounding! circumstances,! the! testator! has! been! plainly! guilty! of! a!
manifest!breach!of!that!moral!duty!which!a!just,!but!not!a!loving,!husband!or!father!
owes!towards!his!wife!or!towards!his!children,!as!the!case!may!be.!!If!the!Court!finds!
that!the!testator!has!been!plainly!guilty!of!a!breach!of!such!a!moral!duty,!then!it!is!
the!duty!of!the!Court!to!make!such!an!order!as!appears!to!be!sufficient,!but!no!more!
than!sufficient!to!repair!it.24!

This! ‘breach! of!moral! duty’! approach,! which! reflected! a! legal! enforcement! of! the!

moral! obligations! that! had! been! identified! by! Mill,! Bentham! and! Cockburn! CJ! in!

Banks) v)Goodfellow,! was! affirmed! by! the! Privy! Council! on! appeal! and! also,! a! few!

decades! later,!with! respect! to! the!NSW! legislation! (Testator’s)Family)Maintenance)

and)Guardianship)of)Infants)Act)1916)(NSW)).25!The!idea!of!‘moral!duty’!is!discussed!

below! in!more! detail! in! 4.2.2.2,! regarding! the! early! legislation,! and! in! 4.3.2! with!

respect!to!the!current!legislation.!

Consistent!with!the!philosophy!that!preceded!the!legislation,!the!emphasis!on!moral!

duty!in!family!provision!matters!had!two!aspects.!!Although!a!moral!duty!to!provide!

was! recognised,! not! all! widows! and! children! were! regarded! as! being! unjustly!

treated! should! they! be! left! out! of! the! testator’s! will.! ! There! was! the! idea! that!

widows,! in!particular,! should!be!morally!deserving!of! inheritance.! If! the!wife!was!

considered!undeserving,!then!her!omission!from!the!will!was!regarded!as!justified.!!

In!Re)Will)of)Gilbert)(dec’d)26!the!Court!noted!that!disentitling!conduct!could!include!

misconduct!towards!the!testator!or!character!or!conduct!that!showed!that!the!need!

for!maintenance!or!support!was!due!to!the!family!member’s!own!fault.27!!!Examples!

of! disentitling! conduct! in! the! early! years! of! this! legislative! regime! included!

adultery,28!desertion,29!chronic! drunkenness,30!and! complete! separation! between!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

24!!Re)Allardice;)Allardice)v)Allardice!(1910)!29!NZLR!959,!972[73.!
25!!Bosch)v)Perpetual)Trustee)Co)Ltd![1938]!AC!463.!
26!! (1946)!46!SR!(NSW)!318.!
27!! Ibid!321!(Jordan!CJ)!
28!) In)the)Will)of)TM![1929]!QWN!2.!
29!!Delacour)v)Waddington!(1953)!89!CLR!117.!
30!!Ray)v)Moncrieff![1917]!NZLR!234.!



Chapter)Four:)Family)Provision)Law)

152!

the!applicant!and!the!deceased.31!!Thus!it!can!be!seen!that!the!legislative!regime!was!

structured! so! that! the! testator! was! the! primary! judge! of! whether! the! wife! was!

deserving! or! not! and,! if! the! widow! did! not! agree,! then! a! judge! would! provide! a!

second!and!determinative!opinion.32!

Additionally,! although! there! was! a! clear! and! ubiquitous! moral! duty! owed! by! a!

parent!to!dependent!minor!children,!adult!children’s!claims!were!generally!thought!

to! be! limited! to! those!who!were! in! desperate! financial! need! or! unable! to! earn! a!

living!for!themselves!due!to!illness!or!disability.!!This!is!consistent!with!Mill’s!theory!

(4.2.1.2)! that! the! promotion! of! self[reliance! and! independence! are! in! themselves!

important! values! and! it! thus! provided! a! principled! limit! on! the! moral! claims!

children!may!have!on!the!estate!of!their!parents.!

Initially,! the! family! provision! regimes! were! restricted! to! testate! estates.! ! For!

intestate! estates! the! distribution! of! the! estate! was! determined! by! the! rules!

prescribed! by! the! relevant! statute! governing! the! distribution! of! intestate! estates.!!

Eventually!all!Australian!States!and!Territories!allowed!both!husbands!and!wives!to!

make!family!provision!claims!on!their!deceased!spouses’!intestate!estate.!!

4.2.2.2)Purpose)of)the)Early)Legislative)Regimes)

It!has!been!argued!by!some!that!the!early!New!Zealand!family!provision!legislation,!

and! therefore! by! extension! the! early! Australian! legislation,! were! ‘introduced! to!

provide!a!mechanism!for!ensuring!the!testators!met!the!needs!of!dependent!family!

members.’33!On!this!view!dependency!and!need!were!the!extent!of!the!‘moral!duty’!

that!was!owed.!I!would!agree!that!a!purpose,!and!possibly!the!primary!purpose,!of!

the! legislative!regime!was! to!remedy!the! injustice!caused!when,! in! the!exercise!of!

the!power!of! testamentary! freedom,!a! testator! left! the!dependent!members!of!his!

family! with! inadequate!means! to! support! themselves.! Indeed,! this! idea! dovetails!

with!the!earlier!philosophical!views!outlined!above,!in!particular!Mill!(4.2.1.2).!!That!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

31!!Pontifical)Society)for)the)Propagation)of)the)Faith)v)Scales!(1962)!107!CLR!9.!
32!! Atherton,!above!n!8,!120.!
33!! Virginia!!Grainer,!'Is!Family!Protection!a!Question!of!Moral!Duty?'!(1994)!24!Victorian)
University)Wellington)Law)Review!141,!142.!See!also!Myles!McGregor[Lowndes!and!
Frances!Hannah,!'Reforming!Australian!Inheritance!Law:!Tyrannical!Testators!vs!
Greying!Heirs?'!(2009)!17!Australian)Property)Law)Journal!62,!62.!
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said,! I! do! not! think! that! the! ideas! of! dependency! and! need! reflected! the! whole!

understanding! of! the! moral! duty! owed,! and! thus! do! not! adequately! reflect! the!

purpose!of!these!early!legislative!regimes.!!The!purpose!of!the!legislation!has!been!

obscured! by! the! fact! that,! at! the! time! when! these! legislative! regimes! were!

introduced,!women!were!overwhelmingly!dependent!on!their!husbands!and!rarely!

had! the! ability! to! earn! their! own! income,! and! rarely! owned! property.! ! If!

‘dependency’! and! ‘need’! were! the! only! criteria! generating! the! moral! duty,! then!

arguably,! irrespective! of! the! size! of! the! deceased’s! estate,! a! testator’s! obligation!

would! have! been! extinguished! if! he! or! she! bequeathed! just! the! amount! of!

maintenance! that!would! be! sufficient! to! stop! that! person! to!whom! the! obligation!

was! owed! from! becoming! destitute,! or! as! Mill! argued,! ‘an! equivalent! amount! to!

what!the!State!would!have!to!provide.’!

However,! where! circumstances! allowed,! that!minimum! level! of!maintenance!was!

not! seen! as! sufficient.! ! This! is! because! the! term! ‘proper! maintenance’! connotes!

something! different! from! ‘adequate! maintenance’. 34 !What! constitutes! proper!

maintenance!depends!on!the!circumstances!of!the!case.!As!the!Privy!Council!said!in!

Bosch)v)Perpetual)Trustee)Co)Ltd!:!

A!small!sum!may!be!sufficient!for!the!‘adequate’!maintenance!of!a!child,!for!instance,!
but,!having!regard!to!the!child’s!station!in!life!and!the!fortune!of!his!father,!it!may!be!
wholly! insufficient! for! his! ‘proper’! maintenance.! So,! too,! a! sum! may! be! quite!
insufficient! for! the! ‘adequate’!maintenance!of!a!child!and!yet!may!be!sufficient! for!
his!maintenance!on!a!scale!that!is!‘proper’!in!all!the!circumstances.!A!father!with!a!
large!family!and!a!small!fortune!can!often!only!afford!to!leave!each!of!his!children!a!
sum!insufficient! for!his! ‘adequate’!maintenance.!Nevertheless,!such!sum!cannot!be!
described!as!not!providing! for!his! ‘proper’!maintenance,! taking! into!consideration!
‘all!the!circumstances!of!the!case’!as!the!subsection!requires!shall!be!done.35!

Moreover,! although! in! determining! whether! or! not! the! court! had! the! power! to!

intervene,!it!had!to!consider!whether!or!not!‘proper!provision’!had!been!made.!The!

court’s!powers!were!not!then!restricted!to!the!provision!of!maintenance!only.!!Even!

in! the! early! legislative! regimes! the! court! had! a! wide! discretion! to! order! that!

provision!which!the!circumstances!of!the!case!warranted.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

34!!Welsh)v)Mulcock![1924]!NZLR!673,!685!(Salmond!J).!
35!! [1938]!AC!463,!476.!
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That! the!moral!duty!underpinning!the!purpose!of! the! legislation!extended!beyond!

the!notions!of!dependency!or!need!was!also!explicitly!recognised!by!the!courts.!For!

example!in!Delacour)v)Waddington!the!Court!said:!!

The!provisions!of!that!Act!…!are!designed!to!provide!for!relief!where!testamentary!
dispositions!have!been!made!without!regard!to!the!moral!claims!which!one!spouse!
may!be!said!to!have!upon!the!other,!or!which!a!child!or!children!may!be!said!to!have!
upon! a! parent.! A! consideration! of! the! classes! of! persons! for! whose! benefit! the!
provisions!were!enacted!makes! it! clear! that! the!Act!contemplates! the!existence!of!
such!moral!claims!even!though!particular!claimants!may!have!had!no!legal!right!to!
be!maintained!by!the!testator!in!his!lifetime.36!

In! my! opinion,! even! in! the! early! days! of! the! legislation,! the! moral! duty! that! the!

legislation! was! directed! at! enforcing! was! not! limited! to! notions! of! need! and!

dependency! but! rather! was! thought! of! as! including! additional! circumstances.! In!

particular,! it! also! included! promises! made! to! family! members! by! the! deceased!

during! the! deceased’s! lifetime,37!contributions! made! by! family! members! to! the!

deceased’s!property,!and!other!more!general!categories!where!disinheritance!was!

seen!to!be!unjustified.38!!A!person’s!moral!claim!on!a!deceased’s!estate!was!also!set!

against!others!who!might!have!competing!moral!claims.!

The!broader!understanding!of!the!types!of!circumstances!that!might!come!under!a!

moral!claim!was!reflected! in!the!second!reading!speech!when!the!NSW!legislation!

was!first!introduced:!

I! say! that! a! parent! has!no! right! to! throw!off! his! own! shoulders! the! responsibility!
which! he! took! upon! himself! and! cast! it! back! upon! the! State! and! the! community.!
Take! the! injustices! that! are! very! often! done.! A! rich!man! brings! children! into! the!
world!and!brings!them!up!in!luxury.!Everything!they!wish!for!they!get.!Suddenly!in!
his!old!age,!either!through!the!influence!of!somebody,!or!offence!which!he!takes!at!
something! a! child! has! done,! or! through! some! other! act! of! disobedience! which! a!
child!might!be!punished!in!a!slight!degree,!but!not!punished!to!the!extent!of!being!
disinherited,!he!turns!round!and!deprives!that!child!of!the!expectation!of!a!share!in!
the! father’s!estate.! !That! is!one!view.!Another!view! is! this:! that!very)often)the)wife)
and)child)have)so)much)to)do)with)the)accumulation)of)property)which)he)wills)away)
as)the)testator;)they)are)as)much)responsible)for)the)creation)of)the)family)fortune)as)
the)man)who)dies)and)disinherits)them.39!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

36!! (1953)!89!CLR!117,!127!(Dixon!CJ,!Kitto!J!and!Taylor!J).!
37!!Re)Anderson)(dec’d)!(1975)!11!SASR!276,!284.!
38!! See!discussion!in!Goodman)v)Windeyer!(1980)!144!CLR!490,!497[98!(Gibbs!J).!!
39!! New!South!Wales,!Parliamentary)Debates,!Legislative!Council!and!Legislative!Assembly,!
30!August!1916,!1240!(John!Daniel!Fitzgerald)!(emphasis!added).!
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This!part!of!the!speech!highlights!a!number!of!interesting!points!with!respect!to!this!

area!of! law.! !Firstly,! it!emphasizes!the!legislation’s!purpose!of!enforcing!the!moral!

duty!owed!by! the!deceased! to! those! family!members!who!were!dependent!on! the!

deceased.! This! passage! also! discusses! the! idea! of! disentitling! behaviour,! but,!

interestingly,! expresses! this! in! terms! of! an! unjustified! deprivation! of! a! child’s!

‘expectation!of!a!share!in!the!…!estate’,!rather!than!the!more!familiar!expression!of!a!

breach!of!the!moral!duty!of!the!testator!(although!the!first!should!be!understood!as!

being! incorporated! into! and! indeed! giving! rise! to! the! latter).! ! This! idea! of! an!

‘expectation’! of! inheritance! is! referred! to! by! Locke! and! is! also! reflected! in!Mill’s!

writings! through!his! ‘right! of! inheritance’! and! the! idea! that! the! fact! of! the!parent!

child! relationship! and! the! responsibilities! contained! therein! gives! rise! to! a!moral!

duty!to!provide,!rather!than!limiting!the!moral!duty!to!concepts!of!dependency!or!

need!(4.2.1.2).!!

Lastly,!the!passage!indicates!that!even!in!the!early!days!of!the!legislative!regimes,!it!

was! recognised! that! in! many! instances! the! wife! and/or! child! contributed! to! the!

husband’s!estate,!not!financially!but!rather!through!contributions!made!through!the!

familial! relationship.! ! The! idea! reflected! here! is! not! unlike! the! non[financial!

contributions! taken! into! account! in! the! determination! of! property! adjustment! on!

relationship!breakdown!in!current!family!property!law!(see!discussion!in!Chapters!

3! and! 5),! and! has! been! used! by! the! courts! when! applying! the! legislation.! For!

example,! in! Coates) v) National) Trustees) Executors) and) Agency) Company) Limited,!

Fullagar!J!referred!to!the!fact!that! ‘[t]he!applicant!assisted!in!building!up!the!large!

estate! which! she! left,! and! he! did! so! partly! in! expectations! which! she! had!

encouraged’40!in!support!of!the!decision!to!increase!the!applicant’s!provision.!

This! notion!of! an! expanded!moral! duty!was! acknowledged!more! explicitly! by! the!

New!South!Wales!Law!Reform!Commission!in!1974!when,!in!a!working!paper!on!the!

legislative! regime! that! existed! in! NSW! at! that! time! and! had! remained! largely!

unchanged!since!its!introduction!in!1916,!the!Commission!stated:!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

40!! (1956)!95!CLR!494,!523.!
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The! rights! involved! are! fundamental:! on! the! one! hand,! the! right! of! a! person! to!
arrange!his!affairs!in!his!way!and!the!right!of!a!transferee!of!property!to!secure!title!
and,!on!the!other!hand,!the)right)of)a)family)not)to)be)disinherited.41!

It!is!important!for!present!purposes!to!note!that!in!the!early!legislative!regimes,!the!

classes!of!persons!to!whom!a!moral!duty!might!possibly!be!owed!were!understood!

as! strictly! limited! to! nuclear! familial! ties!—! that! is,! to! a! marital! spouse! and! the!

children! of! the! deceased.! Chapter! 1! has! detailed! how! in! the! 1970s! and! 80s! the!

Australian! States! and! Territories! began! to! extend! family! provision! eligibility! to!

relationships! outside! the! marital! nuclear! family,! beginning! with! various!

presumptively! defined! heterosexual! couple! relationships.! During! the! 1990s! and!

2000s!eligibility!was!further!expanded!to!parties!in!same[sex!relationships!and,! in!

NSW! and! the! ACT,! eligibility! has! also! been! extended! to! parties! in! other!

presumptively! defined! non[couple! relationships.! ! The! current! definitions! in! each!

State! and! Territory! are! detailed! in! Chapters! 5! and! 6.! ! Whether! or! not! those!

extensions! have! been! made! on! a! principled,! coherent! and! justifiable! basis! is! a!

primary!focus!of!this!thesis.!

4.3!PURPOSE!OF!THE!CURRENT!LEGISLATIVE!REGIMES!

4.3.1)Framework)of)Current)Legislative)Regimes)

In! succession! law! regimes! that! emanated! from! England! and! Continental! Europe!

there! are! two! general! approaches!with! respect! to! the! legal! enforcement! of!moral!

obligations! of! a! testator:! a! discretionary! system! and! a! system! of! fixed! rights.! ! A!

discretionary!system,!such!as!that!adopted!in!Australia,!can!incorporate!discretion!

at!two!levels.!!The!first!is!the!discretion!of!the!testator!reflected!through!their!power!

of! testamentary! freedom.! !The!second! is!a!discretion!vested! in! the!courts! through!

family!provision!legislation!which!enables!the!courts!to!override!the!first!level.!42!!!

A! system! based! on! fixed! rights! is! far!more! restrictive.! Under! this! system! certain!

specific!proportions!of!a!testator’s!estate!are!secured!for!defined!relatives,!usually!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

41!! New!South!Wales!Law!Reform!Commission,!Testator’s)Family)Maintenance)and)
Guardianship)of)Infants)Act)1916,!Working!Paper!No!12!(1974)!87!(emphasis!added).!

42!! Rosalind!Croucher!and!Prue!Vines,!Succession,)Families,)Property)and)Death:)Text)and)
Cases!(LexisNexis!Butterworths,!4th!ed,!2013)!686.!
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the!surviving!spouse!and/or!the!deceased’s!children.!!However,!a!fixed!right!system!

may! still! incorporate! some! level! of! discretion! for! the! testator,43 !for! example,!

bequeathing!one! third! to! the!surviving!spouse!and!one! third! to! the!children,!with!

the!remaining!third!bequeathed!at!the!discretion!of!the!testator.!

Australian!States! and!Territories!have! adopted! the!discretionary! approach! to! this!

aspect!of!succession!law.!In!the!making!of!a!will,!subject!to!certain!rules!as!to!form!

and! against! perpetuity,! a! person! has! a! large! amount! of! discretion! to! leave! their!

property!to!whomever!they!wish.!!!

With! respect! to! family! provision,! all! States! and! Territories,!with! the! exception! of!

Victoria,! provide! a! list! of! eligible! applicants,! based!on! the! applicants’! relationship!

with!the!deceased.!!Victoria!has!only!one!category!of!eligibility:!an!eligible!person!is!

one! ‘for!whom! the! deceased! had! a! responsibility! to!make! provision’,! although! in!

assessing! eligibility! the! court! is! required! to! consider,! inter! alia,! the! nature! of! the!

relationship.!!!

If!a!person!making!a!family!provision!claim!is!an!eligible!applicant,!the!court!must!

then!consider!the!merits!of!the!application.!!As!noted!above!(4.2.2.1),!until!recently!

all!States!and!Territories!had!what!is!commonly!referred!to!as!‘twin!tasks’!when!the!

court! was! considering! a! family! provision! application.! The! NSW! Court! of! Appeal!

recently! held! that! amendments! to! the! NSW! legislation! removed! the! two[stage!

process,! although! the! majority! in! that! case! also! stated! that! that! may! be! of! little!

consequence.44!For! the! remaining! States! and! Territories,! the! two[stage! process! is!

not! spelt! out! in! the! legislative! regimes! but! rather! was! articulated! by! Gibbs! J! in!

Goodman)v)Windeyer.45!!

The! first! of! these! tasks! is! jurisdictional! and! the! second! is! discretionary.! ! With!

respect!to!the!jurisdictional!question,!the!court!must!determine!whether!the!will!of!

the!testator!or!the!relevant!intestacy!rules!have!left!the!applicant!without!adequate!

provision! for! their! proper! maintenance! and! support.! ! This! does! not! involve! an!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

43!! Ibid.!
44!!Andrew)v)Andrew!(2012)!81!NSWLR!656,!658!(Allsop!P),!663,!666!(Basten!JA).!!
45!! (1980)!144!CLR!490,!502!(Gibbs!J).!
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application! of! judicial! discretion,46!being! strictly! a! question!of! objective! fact! to! be!

determined!by!the!judge!at!the!date!of!hearing,!notwithstanding!that!it!involves!the!

exercise!of!value! judgments.47!Only! if! that!question! is! answered! in! the!affirmative!

can!the!court!consider!the!second!discretionary!question,!which!concerns!whether,!

in!the!particular!circumstances!of!the!case,!the!court!should!make!an!order,!and!if!

so,! what! that! order! should! be.! It! has! been! acknowledged! that! the! distinction!

between! the! two! tasks! is! somewhat!artificial48!and!not!always!neatly!divided! into!

two!clearly!separate!tasks,49!which!is!why!the!removal!of!the!distinction!in!the!NSW!

regime!is!thought!to!be!of!little!consequence.!

4.3.2)Moral)Duty)and)Moral)Claim)

The!above!discussion!clearly!demonstrates!that!the!introduction!and!development!

of!family!provision!legislation!have!been!influenced!significantly!by!the!idea!that!a!

testator,! through! the!use!of! their! testamentary!powers,!has!a!moral!duty! towards!

their!surviving!marital!spouse!and!children.!This! is!with!respect! to! the!overriding!

purpose! of! the! legislative! regimes! and! also!with! respect! to! the! concept! of!moral!

duty! being! used! as! an! interpretative! tool.! ! References! to! the! ‘moral! duty’! of! a!

deceased!are!often!accompanied!by!the!correlative!‘moral!claim’!that!a!person!may!

have!on!the!deceased’s!estate.!This! is!clear! from!the!philosophical!writings! in! this!

area!and!from!the!development!of!the!legislative!regimes!discussed!in!the!previous!

part.!!!

Yet,! despite! the! clear! path! of! the! development! of! the! legislation! in! this! area,! the!

issue! of! whether! or! to!what! extent! the! concept! of!moral! duty! should! inform! the!

interpretation! of! modern! family! provision! legislation! has! recently! become!

contentious.!!One!reason!for!this!is!that!the!words!‘moral’!and!‘duty’!or!‘obligation’!

do!not!appear!in!any!of!the!legislative!regimes,!the!closest!being!Victoria!where!the!

obligation!is!phrased!as!the!‘responsibility’!of!the!deceased!to!provide.!!Indeed,!the!

High!Court!in!1994!remarked!that!references!to!and!considerations!of!the!concept!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

46!!White)v)Barron!(1980)!144!CLR!431,!434–35!(Barwick!CJ!(dissenting)),!442–43!(Mason!
J),!448–49!(Aickin!J!(dissenting)),!456–57!(Wilson!J).!

47!! Singer)v)Berghouse!(1994)!181!CLR!201,!210[11!(Mason!CJ,!Deane!and!McHugh!JJ).!
48!!Goodman)v)Windeyer!(1980)!144!CLR!490,!502!(Gibbs!J),!509!(Aickin!J).!
49!!Vigolo)v)Bostin!(2005)!221!CLR!191,!230[31.!
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of!moral!duty!in!determining!these!matters!are!a!‘gloss!on!the!statutory!language’.50!

References! to! moral! duty! or! similar! concepts! have! also! been! regarded! as!

‘unwarranted’!and! ‘inconsistent’!with!the!wording!of! the! legislative!regimes,51!and!

as! confusing! the! question! of! whether! or! not! an! applicant! has! been! left! with!

adequate!provision.52!The!New!Zealand!Law!Commission!remarked!that!the!use!of!

moral!duty!in!decisions!is!‘obscure’.53!

A! further! criticism!regarding! the!use!of! a!broad!and!general! conception!of! ‘moral!

duty’,!rather!than!a!specific!conception!that!is!limited!to,!say,!dependency!and!need,!

is! the! necessarily! extensive! use! of! value! judgments! as! to! what! a! wise! and! just!

testator!would!have!done!in!the!circumstances.54!The!problem!with!this,!as!Basten!

JA!noted!in!Andrew)v)Andrew,!is!that:!

whether! a! sample! of! the! general! community! would! readily! find! consensus! in!
resolving! that! tension! in! particular! cases! may! be! doubted! …! [T]here! will!
undoubtedly! be! differences! of! opinion! …,! resulting! from! perceptions! and! beliefs!
derived!from!cultural,!religious!and!moral!values.55!

Social!class,!gender,!sexual!orientation,!age,!geographic!location,!life!experience!and!

ethnicity!also!affect!people’s!views!on!these!matters.!

However,! in!response!to!this!criticism,!I!would!point!out!that!value!judgments!are!

necessary! whether! the! question! is! phrased! in! terms! of! determining! whether! the!

testator! had! a! ‘moral! duty’! to! provide! for! a! person! or! in! terms! of! whether! the!

deceased! had! a! ‘responsibility’56 !to! make! provision! for! a! person! or! whether!

‘adequate’!provision!for!‘proper’!maintenance57!has!been!made!for!a!person,!as!the!

case!may!be.!!Moreover,!the!identification!and!application!of!value!judgments!by!the!

courts!in!determining!disputes!before!them!is!in!no!way!limited!to!this!area!of!law,!

being! a! necessary! aspect! of! a! number! of! areas! of! law.! ! Tests! for! the! reasonable!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

50!! Singer)v)Berghouse!(1994)!181!CLR!201,!209!(Mason!CJ,!Deane!and!McHugh!JJ).!
51!!Hughes)v)National)Trustees)Executors)and)Agency)Co)of)Australasia)Ltd!(1979)!143!CLR!
134,!158!(Murphy!J).!

52!!Goodman)v)Windeyer!(1980)!144!CLR!490,!504!(Murphy!J).!
53!! New!Zealand!Law!Commission,!Succession)Law)S)A)Succession)(Adjustment))Act:)
Modernising)the)Law)on)Sharing)Property)on)Death,!Report!No!39!(1997),!15![34].!

54!! Grainer,!above!n!33,!148.!
55!! (2012)!81!NSWLR!656,!664.!
56!!Administration)and)Probate)Act)1958!(Vic)!s!91(1).!
57!! See,!eg,!Succession)Act)2006!(NSW)!s!59(1)(c);!Succession)Act)1981!(Qld)!s!41(1).!
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apprehension! of! bias,! defamatory! imputations! and! the! duty! of! care,! and! indeed!

whether! a! particular! relationship! is! a! de! facto,! domestic! or! close! personal!

relationship,!are!all!examples!where!the!courts!are!expected!to! identify!and!apply!

widely!held!community!standards.!!

Further,! in! my! opinion,! the! increased! difficulty! in! determining! the! content! and!

extent! of! a! generally! expressed!moral! duty! of! a! testator! to! provide,! as! compared!

with!a!moral!duty!defined!as! limited! to!notions!of!dependency!and!need,! is!not! a!

sufficient!reason!to!limit!the!content!of!the!moral!duty!owed.!!In!particular,!as!I!have!

demonstrated! above,! the! duty! owed! by! a! testator! has! clearly! been! recognised,!

correctly! in! my! opinion,! as! extending! beyond! those! concepts.! Indeed,! I! would!

suggest!that!determining!the!nature!of!the!moral!duty!owed!is!not!problematic!and!

has! historically! been! developed! on! a! principled! basis.! The! issue! as! I! see! it! stems!

from!the!propensity!of!the!legislative!bodies!to!extend!the!classes!of!people!who!are!

eligible! to! make! family! provision! applications! on! a! basis! that! seems! devoid! of!

coherent!principle!(see!Chapters!5!and!6).!!

Despite!the!judicial!and!academic!criticisms!of!the!general!moral!duty!approach,!the!

courts!have!consistently!taken!it!into!consideration!in!determining!applications!for!

provision.! The! concept! of! moral! duty! in! understanding! the! family! provision!

legislation! has! also! received! support! in! the! more! recent! High! Court! decision! of!

Vigolo)v)Boston.58!! Gleeson!CJ! endorsed! the! idea! of!moral! duty! in! interpreting! the!

legislation,!as!did!Callinan!and!Heydon! JJ,!although! to!a! lesser!extent.! ! !Gleeson!CJ!

stated!that!a!moral!duty!approach! ‘remains!of!value,!and!should!not!be!discarded.!

Such!considerations!have!a!proper!place!in!the!exposition!of!the!legislative!purpose,!

and!in!the!understanding!and!application!of!the!statutory!text.’59!His!Honour!further!

stated:!

The! legislation! was! not! merely,! or! even! primarily,! concerned! with! relieving! the!
state!of!the!financial!burden!of!supporting!indigent!widows!and!children.!The!courts!
were! not! empowered! merely! to! make! such! provision! for! an! applicant! as! would!
rescue! the!applicant! from!destitution.!The! legislative!power!was! to!make! ‘proper’!
provision.! Judicial! explanation!of!what!was!meant!by!proper!provision!was!based!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

58!! (2005)!221!CLR!191.!
59!! Ibid!204.!
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upon!the!idea!of!a!moral!obligation!arising!from!a!familial!relationship.!That!is!one!
of!the!fundamental!ideas!upon!which!the!structure!of!our!society!is!based.60!!

In!determining!what!is!‘proper’!or!‘sufficient’!in!any!particular!case,!the!concept!of!

moral!duty!gives!the!standard!to!which!the!value! judgements!are!applied.! ! In!that!

respect,!and!as!Atherton!has!argued,!words!and!phrases!such!as!‘proper’,!‘sufficient’,!

‘ought’! and! ‘such!provision!as! the! court! thinks! fit’! are! all! linked! to! the! concept!of!

morality.61!!

The!concept!of!moral!duty!has!two!aspects;!that!is,!the!testator’s!moral!duty!to!leave!

adequate! provision! is! counterbalanced! against! the! moral! deservingness! of! the!

person!asking!the!courts!for!additional!provision!from!the!estate.!!Despite!changes!

in!the!values!against!which!deserving!and!underserving!behaviour!are!measured,!it!

is! clear! this! general! idea! is! still! prevalent! in! the! application! of! modern! family!

provision!legislative!regimes.!!For!example!in!Vigolo)v)Bostin,!Gleeson!CJ!said!that:!!

the!court!may!refuse!to!make!an!order!in!favour!of!an!applicant!on!the!ground!that!
the! applicant’s! character! or! conduct! is! such! as! in! the! opinion! of! the! court! to!
disentitle!the!applicant!to!the!benefit!of!an!order.62!

The!more!modern!view!with!respect!to!family!provision!applications! is!to!balance!

the!need!or!claim!of!the!applicants!against!any!potentially!disentitling!conduct.!As!

Gibbs! J! noted! in!Hughes)v)National)Trustee)Executors)and)Agency)Co)of)Australasia)

Limited:!

The!question!whether!conduct!is!sufficient!to!disentitle!an!applicant!to!relief!must!
depend!not!only!on!the!nature!of!the!conduct!itself,!but!also,!to!some!extent,!on!the!
strength! of! his! need! or! claim! to! provision! from! the! estate! of! the! testatrix.! The!
stronger!the!applicant's!case!for!relief,!the!more!reprehensible!must!have!been!his!
conduct!to!disentitle!him!to!the!benefit!of!any!provision.63!

When! considering! the! content! of! a! moral! duty! to! provide,! it! is! important! to!

recognise!that!there!is!a!difference!between!what!may!be!regarded!as!a!desirable!or!

commendable!disposition!of!an!estate!through!a!will,!and!those!circumstances!that!

form! the! basis! of! a! testator’s! legally! enforceable!moral! duty.! In! this! chapter! I! am!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

60!! Ibid!200.!
61!! Atherton,!above!n!7,!25.!
62!! (2005)!221!CLR!191,!197.!
63!! (1979)!143!CLR!134,!156.!
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concerned!with!delineating!only! those! circumstances!which! give! rise! to! the!more!

limited!understanding!of!a!testator’s!legally!enforceable!moral!duty.!

In!summary,!it!can!be!seen!that!family!provision!legislation!is!not!aimed!at!ensuring!

equal!provision! for! children!or!as!a! reward! for! service.! ! It! is! also!not!designed! to!

punish,! to! redress! poor! previous! parental! behaviour,! or! to! right!wrongs.64!Family!

provision!legislation!is!remedial!in!nature.!!It!is!aimed!to!remedy!injustice!caused!in!

circumstances! in! which! moral! obligations! of! a! particular! kind! have! been!

disregarded! by! a! testator! or! where! those! moral! obligations! exist! which! the!

automatic! rules! on! intestacy! have! overlooked.! ! The! content! and! extent! of! these!

obligations!have!been!outlined!above.!They!have!a!relatively!narrow!scope!because!

of! the!need! to! accommodate! testamentary! freedom.!Family!provision! can! thus!be!

thought! of! as! a! targeted! interference! with! testamentary! freedom,65!giving! legal!

effect!to!certain!moral!duties!a!testator!owes!to!a!person!to!provide!for!that!person!

in!their!will,!and!in!the!context!of!the!duty!owed!to!a!surviving!marital!spouse!and!

children!of!a!deceased,!I!suggest!that!its!purpose!is!legitimate.!!

4.3.3)To)Whom)a)Moral)Duty)is)Owed))

Accepting! that! the! purpose! of! family! provision! legislation! is! to! provide! legal!

recognition!and!enforcement!of!a!testator’s!moral!duty!as!outlined!in!the!previous!

section,! it! is! important! to! delineate! those! circumstances! under! which! this! moral!

duty!may!arise!beyond!the!duty! to!a!marital!spouse!and!children!of! the!deceased.!

This!is!an!important!conceptual!consideration!when!evaluating!the!extension!of!the!

existing!family!provision!regimes!to!non[marital!relationships,!as!all!have!extended!

eligibility!beyond!these!traditional!beneficiaries!to!varying!extents.!!

Contemporary! liberal! society! has! a! less! categorical! understanding! of! family! and!

familial! obligations! than! when! these! regimes! were! first! introduced,! conceiving!

these! as! extending! beyond! relationships! based! on!marriage! or! blood.! ! There! is! a!

decline!in!the!traditional!hetero[nuclear!family!structure!and!an!increased!diversity!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

64!! G!E!Dal!Pont!and!K!F!Mackie,!Law)of)Succession!(LexisNexis!Butterworths,!3rd!ed,!2013)!
Chapter!15.!

65!! Ibid!492![15.11].!
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of!other!relationship!forms,!which!have!become!a!significant!part!of!people’s!lives.!

As!Lyn!Jamieson!et!al!argue,!‘what!constitutes!“family”!is!being!constantly!stretched!

with! the! notion! that! the! idea! and! ideal! of! family! …! losing! ground! to! different!

understandings! of! how! life! should! be! lived.’66!Chapter! 2! has! demonstrated! that!

many! people! enter! into! long! term! committed! relationships! without! ever! getting!

married.! There! are! also! increasing! numbers! of! shorter! term! cohabiting!

relationships! and! relationships! coined! as! ‘living! apart! together’. 67 !Increasing!

divorce! rates! and! the! creation! of! ‘blended! families’! are! also! influencing! our!

understanding!of!families!and!familial!obligation.!!

It! follows! that! a! testator’s! legally! enforceable! moral! duty! may! be! understood! as!

extending! beyond! the! relationships! of! marriage! and! biological! relationships!

between!a!parent!and!child.! !But!is!it!possible!to!determine!the!boundaries!of!that!

extension?! ! Given! the! changes! in! what! might! be! called! ‘family’,! particularly! with!

respect! to! the! extension! of! that! concept! outside! of! marriage! and! blood,! I! would!

suggest!that!a!justifiable!and!principled!extension!can!be!made!to!relationships!that!

display!characteristics!akin!to!certain!characteristics!of!the!relationships!that!have!

traditionally!been!recognised!as!incorporating!a!legally!enforceable!moral!duty.!

With!respect!to!the!children!of!a!testator,!it!is!universally!accepted!that!every!parent!

has!a! responsibility! towards! their! children.!This! includes!a!moral!duty! to!provide!

for!dependent!children,!and,!as!I!have!discussed!above,!this!duty!extends!in!certain!

circumstances!to!adult!children.! !The!basis!on!which!adult!children!should!be!able!

to! make! a! claim! on! the! estate! of! their! parents! is,! however,! controversial, 68!

particularly! with! respect! to! the! concepts! of! need! and! deserts! and! the! interplay!

between! a! child’s! moral! claim! and! the! ideals! of! self[reliance! and! independence.!!

That! said,! in!my! opinion,! the! closeness! of! an! adult! child’s! relationship!with! their!

parent,! particularly! with! respect! to! the! level! of! care,! support! and! commitment!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

66!! Lynn!Jamieson!et!al,!'Friends,!Neighbours!and!Distant!Partners:!Extending!or!Decentring!
Family!Relationships?'!(2006)!11(3)!Sociological)Research)Online!
<http://www.socresonline.org.uk/11/3/jamieson.html>![4.1].!

67!! See!Karen!Upton[Davis,!'Living!Apart!Together!Relationships!(LAT):!Severing!Intimacy!
from!Obligation'!(2012)!29!Gender)Issues!25.!

68!! See,!eg,!Richard!Sutton!and!Nicola!Peart,!'Testamentary!Claims!by!Adult!Children!—!The!
Agony!of!the!"Wise!and!Just!Testator"'!(2003)!10!Otago)Law)Review!385.!!
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provided!by!either!towards!the!other,!should!be!directly!relevant!to!the!existence!of!

either!the!parent!or!the!adult!child’s!moral!duty!to!provide!for!the!other.!!

A!legally!enforceable!moral!duty!should!not!be!understood,!however,!as!extending!

to! relationships! of! grandparent! and! grandchild,! nor! the! relationship! of! siblings,!

nieces,!nephews,!aunts,!uncles!or!cousins!on! the!basis!of! the!relationship!as! such.!

These!relationships!have!never!been!understood!as!giving!rise!to!such!an!obligation!

and!I!would!suggest!that!these!relationships!are!too!remote!to!provide!a!principled!

extension!of!a!moral!duty!on! the!basis!of! the! relationship!alone.! In! that! respect,! I!

would!suggest!that!the!regime!as!it!currently!exists!in!South!Australia,!which!allows!

a!grandchild!to!make!a!family!provision!application!against!a!deceased!grandparent!

is,!without!more,!unjustifiably!broad.69!!!

However,! I!would! suggest! that,! in! circumstances! in!which! relationships,! including!

those!mentioned!above,!sufficiently!resemble!the!close!familial!bond!characterised!

by!the!responsibility!which!parents!show!towards!their!minor!children,!or!the!care,!

support!and!commitment!which! is!often!present!between!adult!children!and!their!

parents,!and!which! is!particularly! important!with!respect! to!our!aging!population,!

the! legal! imposition!of!a!moral!duty!can!be! justified.!Clear!examples!of! this!would!

include!the!relationship!between!step[children!and!step[parents,!or!circumstances!

in! which! grandparents,! aunts! or! uncles! are! acting! in) loco) parentis.70!! Another!

example! may! be! where! an! adult! grandchild! provides! a! significant! level! of! care,!

support! and! commitment! to! an! aging! grandparent,! or! circumstances! in! which! a!

sibling!relationship!goes!beyond!the!typical!and!displays!a!significant!level!of!care,!

support!and!commitment,!for!example,!during!an!illness.71!

Although!a!full!exposition!of!the!extent!of!the!moral!duty!owed!to!adult!children!and!

extended!related!family!members!is!outside!the!ambit!of!this!thesis,!the!discussion!

above! is! instructive!when! considering! the! basis! on!which! the!moral! duty!may!be!

applicable!to!parties!in!other!adult!relationships.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

69!! Inheritance)(Family)Provision))Act)1972!(SA)!s!6,!which!lists!a!‘child!of!the!child!of!the!
deceased!person’!as!an!eligible!applicant.!

70!! See,!eg,!Subasa)v)State)Trustees)Ltd![2007]!VSC!399!(12!October!2007).!See!also!Simons)v)
Permanent)Trustee)Co)Ltd![2005]!NSWSC!223!(18!March!2005)![25][[27].!

71!! See,!eg,!Fanning)v)Harding![2013]!VSCA!208!(16!August!2013).!!
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With! respect! to! adults! who! are! not! related! by! marriage! or! blood,! the! idea! of! a!

socioeconomic! partnership! (as! defined! and! discussed! in! Chapter! 3.2.1),! in! which!

each! party! has! assumed! a! certain! role! and! is! contributing! to! the! relationship!

through! both! financial! and! non[financial! contributions,! should! be! influential! for!

understanding!the!nature!of!any!moral!duty!owed!in!this!context.! !Obligations!and!

responsibilities!that!are!understood!to!exist!in!the!context!of!such!relationships!and!

as!attached!to!those!roles,!as!detailed!in!the!previous!chapter!(Chapter!3.2.1),!can!be!

readily! understood! as! extending! to! a! legally! enforceable! moral! duty! for! mutual!

provision!after!death.!!

On!what!basis,!if!any,!can!a!legally!enforceable!moral!duty!to!provide!be!understood!

as!extending!to!other!non[marital!adult!relationships?! !John!Eekelaar!(see!Chapter!

3.2.1)! suggests! that! a! moral! duty! to! provide! can! be! extended! to! parties! in! adult!

relationships!classified!as! ‘full! friendships’!and!that,! in!certain!circumstances!such!

as!the!well[being!of!the!elderly,!it!is!a!legitimate!use!of!the!state’s!power!to!enforce!

this!duty.!To!briefly!recap,!for!Eekelaar,!a!full!friendship!is!one!between!two!people!

who!!

desire! the! good! of! their! friends! for! their! friends’! sake! who! are! most! completely!
friends,! since! each! loves! the! other! for! what! the! other! is! in! himself! and! not! for!
something!he!has!about!him!which!he!need!not!have.72!

Unfortunately,!Eekelaar!does!not!develop!the!argument!as! to!why!parties! to!a! full!

friendship!have!a!moral!duty!to!provide!to!any!extent,!and!thus!it!is!very!difficult!to!

extract!principle!from!his!work!in!this!respect.!

In! my! opinion,! the! question! of! whether! a! legally! enforceable! moral! duty! should!

extend!beyond!those!relationships!identified!above!is!answered!by!asking!whether!

the! principles! that! have! historically! justified! these! obligations! also! justify! their!

extension! beyond! immediate! family! members.! By! that! I! mean! that! a! moral! duty!

should! be! legally! imposed! only! when! the! non[marital! (and! non[socioeconomic)!

relationship!in!question!incorporates!the!level!of!care,!support!and!commitment!to!

the! relationship! that! can! readily! be! understood! to! characterise! a! relationship! of!

close!familial!bonds.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

72!! John!Eekelaar,!Family)Law)and)Personal)Life!(Oxford!University!Press,!2006)!36.!
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Thus,! in!my! opinion,! for! a!moral! duty! to! be! imposed,! the! relationship! should! be!

more! than! just! a! relationship! of! close! friends.! ! I! do! not! think! that! a! legally!

enforceable!moral!duty!incorporates!reward!or!compensation!for!the!generosity!of!

one! person! to! another! person.! Although! this! situation!may! be! one! in! which! it! is!

regarded!as!commendable!for!a!testator!to!make!provision,!to!enforce!this!through!

the! law! negates! the! character! of! the! generosity! as! a! voluntary! sacrifice.! This! has!

never!been!and!should!not!be!the!purpose!of!the!legislation.!

I!would!also!suggest!that!there!is!no!principled!basis!for!imposing!a!moral!duty!in!

circumstances! in! which! a! friend! was! living! with! the! deceased! or! in! receipt! of!

financial! support! from! the!deceased,! especially! if! the!arrangement!was!equally!or!

more! beneficial! to! the! friend! than! to! the! deceased.! In! that! respect,! dependency,!

without! more,! should! not! be! a! basis! for! the! imposition! of! a! moral! duty.! When!

considering! situations! involving! dependency,! the! question! of! whether! there! is! a!

legally!enforceable!moral!duty!should! focus!on!whether!the!deceased!had!a!moral!

responsibility!to!support!the!dependant,!or!whether!there!was!the!requisite!level!of!

care,!support!and!commitment!between!the!dependant!and!the!deceased,!not!on!the!

fact!of!the!dependency!itself.!!

On! the! other! hand,! and! as! will! be! explained! further! below,! a! legally! enforceable!

moral! duty! to! provide! should! not! depend! on! whether! or! not! the! parties! to! the!

relationship! lived! together,! and! may! exist! even! though! the! parties! are! not!

financially!dependent!on!one!another!and!even!though!neither!party!contributes!to!

the!building!up!of!the!other!party’s!property,!although!the!presence!of!any!of!these!

factors!may!help!elucidate!the!character!of!the!relationship.!!

The!Victorian!jurisdiction!provides!excellent!fodder!to!examine!the!boundaries!of!a!

moral!duty!against!the!framework!I!have!suggested!here.!Victoria,!as!I!have!already!

noted,!allows!family!provision!claims!from!any!person!‘for!whom!the!deceased!has!a!

responsibility!to!make!provision’.! !This!has!been!interpreted!in!this! jurisdiction!as!

what!a!wise!and!just!testator!would!have!thought!it!his!or!her!moral!duty!to!provide!
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for! that! person.73!! A! review! of! the! family! provision! claim! cases! in! the! Victorian!

jurisdiction!over!the!last!few!years!reveals!a!largely!consistent!approach!in!line!with!

the!principles! I!have!outlined! in! this!section! in! those!cases! in!which! the!applicant!

was!not!a!relative!of!the!deceased.74!!!

The!2009!matter!of!Unger)v)Sanchez75!provides!an!excellent!practical!example!of!the!

circumstances!that!may!give!rise!to!a!moral!duty!to!provide!outside!the!immediate!

familial! setting.! ! A! neighbour! of! a! deceased!woman! had! established! a! very! close,!

supportive!and!devoted!relationship!with!the!deceased!which!was!‘at!least!equal!to,!

if!not!well!in!excess!of,!the!dedication!which!might!be!expected!of,!and!given!by,!an!

adult!to!an!ailing!and!ageing!parent’76!and!one!that!‘bore!the!hallmarks!of!a!defacto!

[sic]!relationship!of!parent!and!child.’77!The!neighbour!had!assumed!significant!and!

onerous!responsibilities!on!behalf!of!the!deceased.!!The!deceased!had!entrusted!the!

neighbour!with!her!power!of!attorney.!!The!neighbour!bore!the!responsibility!of!the!

care!and!maintenance!of!the!deceased’s!home!whilst!the!deceased!was!in!residential!

accommodation.! !The!neighbour! also!bore! the! responsibility!of!making! important!

decisions! concerning! the! welfare! of! the! deceased,! including! decisions! regarding!

accommodation!and!the!supervision!of!medication,!and!was!actively!involved!in!her!

medical! care.! ! The! Court! found! that! in! those! circumstances! a!moral! duty! existed!

between!the!deceased!and!the!neighbour!and!an!award!was!made!in!favour!of!the!

neighbour!out!of!the!estate.!!

On!one!view,!this!case!might!be!understood!as! just!an!extreme!case!of!generosity,!

which,! as! I! have! argued! above,! is! insufficient! to! justify! the! imposition! of! a!moral!

duty! to! provide.! However,! the! better! view,! in! my! opinion,! is! that! the! neighbour!

assumed!the!role!of!daughter,!which!was!displayed!through!the!extent!to!which!she!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

73!! See,!eg,!Morris)v)Smoel![2014]!VSC!31!(14!February!2014)![32]!–![34];!Forsyth)v)Sinclair!
[2010]!VSCA!147!(22!June!2010).!

74!! The!Victorian!concept!of!‘responsibility’!was,!in!part,!incorporated!into!the!
recommendations!of!the!National!Committee!for!Uniform!Succession!Laws!in!Australia:!
Queensland!Law!Reform!Commission,!National)Committee)for)Uniform)Succession)Laws:)
Family)Provision,)Supplementary)Report)to)the)Standing)Committee)of)Attorneys)General,!
Report!No!58!(2004)!4.!!The!recommendations!with!respect!to!eligibility!have!not!been!
adopted!by!any!jurisdiction.!See!also!Rosalind!Croucher,!'Towards!Uniform!Succession!in!
Australia'!(2009)!83!Australian)Law)Journal!728,!738[39.!

75!! [2009]!VSC!541!(1!December!2009).!
76!! Ibid)[85].!!
77!! Ibid![86].!
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cared!for!the!elderly!woman!and!her!affairs!over!an!extended!period!of!time.! !It! is!

the! taking! on! of! that! role! that! justifies! the! imposition! of! the! legally! enforceable!

obligation,!not!the!generous!behaviour!in!and!of!itself.!

Another! example! is! the! 2011!matter! of!Whitehead)v) State)Trustees,78!in!which! an!

application! was!made! by! a! mother! and! child,! neither! of! whom!were! biologically!

related!to!the!deceased.!!Although!the!mother!had!been!romantically!involved!with!

the!deceased!for!a!period!of!10!years,!and!was!engaged!to!the!deceased!at!the!time!

of! his! death,! she! could! not! be! regarded! as! living! in! a! socioeconomic! partnership!

with! the! deceased,! as! the! parties! maintained! separate! residences! and! kept!

completely! separate! finances.! ! The! deceased! had! established! and! maintained! a!

strong!relationship!with! the!child,!helping! the!mother!emotionally,! financially!and!

practically!with!the!raising!the!child,!so!that,!in!effect,!he!treated!the!child!as!if!his!

own.!!The!Court!found!that!the!relationship!between!the!deceased,!the!mother!and!

the!child!‘represented!a!social!unit!which!was!tantamount!to!a!family’,79!and!which!

was!a!‘loving!and!mutually!supportive!relationship’80!in!which!they!shared!life!to!a!

significant!extent.!An!award!out!of!the!estate!was!made!in!their!favour.!Again!here,!

it!can!be!seen!that!the!deceased!had!assumed!a!fatherly!role!towards!the!child,!and!

the!deceased,! the!mother!and!the!child!had!assumed!roles!akin!to!those!of!a!close!

family!unit.!

These!examples! can!be! contrasted!with! the!unsuccessful! application81!of! a!person!

who!lived!rent[free!in!a!Queensland!property!that!was!owned!by!the!deceased.!The!

applicant!provided!care[taking!assistance!and!paid!the!outgoings!for!the!property.!

Although! the!deceased!had! lived! in!Victoria,! she! stayed!with! the!applicant!during!

part!of!the!colder!months.!!When!she!stayed!with!the!applicant,!he!helped!her!with!

shopping! and! cooking! and! drove! her! when! she! went! out.! The! deceased! and! the!

applicant!were!described!by! the! court! as! friends.!The!applicant!did!not!work!and!

was! therefore! partially! dependent! on! the! deceased.! The! Court! found! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

78!! [2011]!VSC!424!(2!September!2011),!upheld!on!appeal:!State)Trustees)Ltd)v)Bedford!
[2012]!VSCA!274!(16!November!2012).!

79!! Ibid![218].!
80!! Ibid.!
81!!Lee)v)Hearn![2002]!VSC!208!(31!May!2002),!upheld!on!appeal:!Lee)v)Hearn!(2005)!11!VR!
270.!
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relationship!was!not!one!which!would!justify!the!imposition!of!a!moral!duty!upon!

the! deceased.! It! can! be! seen! that! the! relationship! between! the! deceased! and! the!

applicant!did!not! incorporate! the! level!of! care,! support!or!emotional! commitment!

that!was! evident! in! the! previous!matters.! It! can! also! be! seen! that! the! applicant’s!

dependency! on! the! deceased! was! not! sufficient! to! impose! a! moral! duty! for!

provision.! The! relationship! between! the! applicant! and! the! deceased! did! not!

resemble!that!of!close!family!members.!!

In! my! opinion,! there! are! two! types! of! non[marital! adult! relationships! (outside!

immediate!family!members)!which!may!lead!to!a!moral!duty!to!provide!between!the!

parties!to!those!relationships.!These!are!relationships!that!can!be!characterised:!

• as!a!socioeconomic!partnership;!or!

• by! a! degree! of! care,! support! and! commitment! akin! to! that! of! a! filial!

relationship!or!close!immediate!familial!relationship.!

I!suggest,!based!on!my!analysis!above,!that!the!relationships!characterised!here!may!

incorporate! obligations! which! are! sufficiently! similar! to! those! the! relational!

obligations! which! traditionally! have! been! understood! as! giving! rise! to! a! legally!

enforceable!moral!duty!to!provide.!In! line!with!the!concept!of!responsibility!being!

attached!to!certain!roles!as!identified!in!Chapter!3.2.1,!certain!adults!in!the!context!

of! their! roles! within! these! non[marital! relationships! can! be! understood! to! have!

assumed! special! obligations! towards! each! other! which! may! include,! but! are! not!

limited! to,! the! obligation! to! provide! for! the! other! in! their! will.! ! It! is! the! special!

nature!of!these!relationships!which!gives!rise!to!the!obligations,!and,!based!on!the!

analysis!above,!the!state!has!a!legitimate!role!in!enforcing!these!obligations.!!

Therefore,!in!my!opinion,!beyond!the!marital!spouse!and!children!of!the!deceased,!

these!categories!should!define! the!boundaries!of! family!provision!eligibility! in! the!

context!of! couple!and!non[couple! relationships.! !This,!of! course,! is!not! to! say! that!

people!in!these!relationships!have!a!claim!on!a!testator’s!estate!by!right,!but!rather!

that!they!should!have!a!legal!right!to!apply!(as!an!eligible!person)!to!the!court!for!an!

assessment! of! whether! adequate! provision! has! been! made! by! the! will! of! the!

deceased!or!by!the!operation!of!the!intestacy!rules.!!!
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4.4!FAMILY!PROVISION!LEGISLATION!AND!PRESUMPTIVELY!DEFINED!RELATIONSHIPS!!

4.4.1)Why)it)is)Important)to)Ensure)that)the)Family)Provision)Regimes)are)

Consistent)with)the)Underlying)Social)Justice)Objectives)

4.4.1.1)The)Value)of)Testamentary)Freedom)

As!the!above!discussion!has!demonstrated,!testamentary!freedom!is!regarded!as!a!

significant!value!in!Australian!society,!so!much!so!that!this!freedom,!in!and!of!itself,!

has! been! referred! to! as! a! ‘basic! human! right’. 82 !Consequently,! although!

testamentary!freedom!cannot!be!regarded!as!absolute,!the!extent!to!which!it!can!be!

curtailed!must!be!determined!on!a!clear!and!principled!basis.! ! In!that!respect! it! is!

important! to! ensure! that! the! categories! of! eligibility! to! make! a! family! provision!

claim!are!directed!towards!and!limited!to!only!those!people!to!whom!the!testator!is!

likely!to!owe!a!moral!duty.!!!

4.4.1.2)Categories)of)Eligibility))

With! respect! to! family! provision,! all! States! and! Territories,!with! the! exception! of!

Victoria,! provide! a! list! of! eligible! applicants! based! on! the! applicant’s! relationship!

with!the!deceased.!These!lists!have!widened!significantly!since!the!family!provision!

legislation!was! first! introduced.! ! In! that! respect,! and!as!Young!CJ! in!Equity! in! the!

NSW!Court!of!Appeal!recently!stated:!

The!great!widening!of!potential! applicants! in!para!(d)!of! the!definition!of! ‘eligible!
person’!in!s!6!in!particular,!has!meant!that!a!testator!not!only!has!to!think!of!his!or!
her!moral! responsibility! in! the! traditional! sense,! but! also! has! to! consider! all! the!
"hangers! on"! who! might! be! thought! by! the! community! to! deserve! benefaction.!
Although!I!use!the!word!‘deserve’!rather!than!‘expect’!one!wonders!when!one!reads!
some!of!the!cases!whether!that!distinction!is!appropriate.83!

There! are! a! number! of! factors! that! have! contributed! to! the! ‘great! widening! of!

potential!applicants’.! !Primarily,! it!can!be! linked!back!to!changes! in!the!concept!of!

‘family’! and! the!way! people! live! and! transition! into! and! out! of! relationships! (see!

discussion! in! Chapter! 2,! in! particular,! 2.2.1! and! 2.4).! ! As! I! have! already! noted,!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

82!Fung)v)Ye![2007]!NSWCA!115!(15!May!2007)![25].!
83!) Fung)v)Ye![2007]!NSWCA!115!(15!May!2007)![24].!
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increasing! divorce! rates,! multiple! marriages,! increasing! numbers! of! non[marital!

relationships!and!resulting!blended! families,!have!all!expanded!the!understanding!

of!family,!which!in!turn!extends!our!understanding!of!obligations!within!the!family.!!

The!extension!of!the! legislation!can!be!seen,!at! least! in!part,!as!a!reaction!to!these!

changes.!!!

Interestingly,!judicial!officers!and!legal!practitioners!state!that!these!new!categories!

of!applicants!now!make!up!the!majority!of!litigated!cases!in!this!area.84!!Moreover,!

research! undertaken! by!McGregor[Lowndes! and! Hanna! suggests! that! there! are! a!

growing!number!of!people!who!expect!a!share!of!an!estate!as!of!right.85!!When!these!

factors!are!combined!with!the!rapid!changes!in!the!way!people!are!organising!their!

lives,!it!is!important!to!reflect!on!whether!the!categories!of!eligibility!are!in!synergy!

with! the!purpose!of! the! legislative! regimes! and! the!boundaries! of! the!moral! duty!

owed,!as!outlined!above,!or!whether!there!is!a!disconnect!between!the!way!people!

organise!their!lives!and!the!categories!of!eligibility.!!!

4.4.1.3)Opportunistic,)Speculative)or)Undeserving)Claimants)

In! 2013! there! were! 790! separate! family! provision! applications! made! in! the!

Supreme!Court!of!NSW!alone.86!! It!has!been!suggested! that!with! respect! to! family!

provision,! ‘every! player! wins! a! prize’,! meaning! that:! ‘if! [a! person! is]! entitled! to!

claim,! [they]! are! likely! to! obtain! an! award’.! This,! it! is! argued,! reflects! ‘undue!

generosity!built!into!the!system!of!family!provision!law.’87!!Therefore,!if!a!legislative!

regime!has!an!overly! inclusive! list!of!eligible!applicants,!or! list!that! is!mismatched!

with!society’s!understanding!of!familial!obligation,!too!many!applicants!with!weak!

claims! may! potentially! be! able! to! apply! for! (and! receive)! a! share! of! a! deceased!

person’s!estate.!Not!only!does!this!increase!the!risk!that!provision!will!be!made!for!

arguably! opportunistic,! speculative! or! undeserving! claimants,! but! there! is! also!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

84!! Ibid![23];!Myles!McGregor[Lowndes!and!Frances!Hannah,!'Every!Player!Wins!a!Prize?!
Family!Provision!Applications!and!Bequests!to!Charity'!(The!Australian!Centre!for!
Philanthropy!and!Nonprofit!Studies,!2008),!iii![!iv.!

85!!McGregor[Lowndes!and!Hannah,!above!n!84,!iv.!
86!! Supreme!Court!of!New!South!Wales,!'Supreme!Court!of!New!South!Wales!Operational!
Statistics!(Released!19!June!2014)'!(2013)!
<http://www.supremecourt.justice.nsw.gov.au/supremecourt/sco2_statistics.html>.!!

87!!McGregor[Lowndes!and!Hannah,!above!n!84,!77.!
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increased!risk!that!opportunistic!claims!attract! legal!costs!which!diminish!the!size!

of! the! estate.! ! These! risks! clearly! apply! to! litigated! claims,! and! although! the!

awarding!of!costs!against!persons!making!unmeritorious!claims!will!minimise!any!

impact!on! the! size!of! the! estate,! it! is! usually! the! case! that! cost! orders!will! not!be!

made!unless! the! court! views! the! application! as! vexatious! or! frivolous,! or!without!

reasonable!prospects!of!success.88!These!risks!are,!however,!also!very!relevant!and!

potentially!more!problematic!for!the!vast!majority!of!family!provision!matters!that!

settle!before!trial.89!In!that!respect!it!has!been!suggested!by!some!legal!practitioners!

who!operate!in!this!area!that:!!

plaintiff! law!firms!sometimes!treat![family!provision!applications]!as![speculative],!
looking!for!a!quick!settlement!of!about!$30!000!or!$40!000!as!‘go!away!money’.!This!
would! equate! to! a! day’s! costs! in! some! jurisdictions,! especially! in! New! South!
Wales.90!!

It!is!also!said!that!‘if!the!applicant!could!not!demonstrate!need,!then!$10!000!or!$20!

000!was!sufficient!“go[away!money”,!depending!on!the!size!of!the!estate.’91!!

This! practice! was! referred! to! by! the! Victorian! Law! Commission! as! estates! being!

‘held!to!ransom’!by!opportunistic!family!provision!claimants.92!McGregor[Lowndes!

and!Frances!Hannah!also!suggest! that! ‘applicants!at! the!very!margin!are!“gaming”!

executors! into! settlement! in! order! to! protect! the! estate! from! litigation! costs! and!

delays.’ 93 !Legal! costs! from! family! provision! matters! that! end! in! trial! can! be!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

88!!Bowyer)v)Wood)(2007)!99!SASR!190,!210[11!(Nyland!J).!
89!! Victorian!Law!Reform!Commission,!Succession)Laws,!Report!(August!2013)!99;!The!
Honourable!Justice!P!A!Bergin,!'The!Objectives,!Scope!and!Focus!of!Mediation!Legislation!
in!Australia'!(paper!presented!at!the!‘Mediate!First’!Conference,!Hong!Kong!International!
Arbitration!Centre!and!The!Hong!Kong!Mediation!Council,!Hong!Kong!Convention!and!
Exhibition!Centre,!2012)!!
<http://www.supremecourt.justice.nsw.gov.au/supremecourt/SCO2_judicialspeeches/s
co2_speeches_current_judicialofficers.html#Justice_Bergin>!9.!!

90!!McGregor[Lowndes!and!Hannah,!above!n!84,!77.!
91!! Ibid.!
92!! Victorian!Law!Reform!Commission,!Succession)Laws:)Consultation)Paper)S)Family)
Provision!<http://www.lawreform.vic.gov.au/content/opportunistic[claims#ftn71>.!

93!!McGregor[Lowndes!and!Hannah,!above!n!33,!63.!
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considerable.! !Costs!between!$50!000!and!$150!000!are!not!uncommon! for! trials!

that!last!only!a!few!days.94!

The!ability!for!speculative!applicants!to!hold!an!estate!‘to!ransom’!is!assisted!by!the!

discretionary!nature!of!this!area!of!law.!!Judicial!discretion!in!decision!making!is!an!

important!part!of!this!area!of!law!as!it!enables!the!court!to!strike!what!it!perceives!

to! be! a! fair! balance! between! the! interests! of! the! applicant! and! the! testamentary!

freedom!of! the!deceased,! taking! into! consideration! the! circumstances! of! the! case.!!

However,!when!a!decision!is!based!on!judicial!discretion!there!may!be!a!number!of!

outcomes! about!which! reasonable!minds!might! disagree! but!which!would! not! be!

perceived! as! judicial! error.! Moreover,! as! I! have! already! noted! (see! 4.3.2! above),!

discretion! is! necessarily! laden! with! views,! sometimes! undeclared,! about! societal!

values!and!trends.!!As!a!Victorian!Supreme!Court!Justice!recently!stated:!!

the!judge!must!do!the!best!he!or!she!can,!bringing!to!bear!wisdom,!an!openness!of!
mind!drawing!upon!long!experience!of!life!and!human!conduct!and!attitudes.95!

The!upshot!is!that!for!any!given!matter!the!provision!that!may!be!awarded!by!the!

court!out!of!an!estate!is!very!difficult!to!predict!and!this!contributes!to!a!significant!

amount! of! uncertainty! both! with! respect! to! whether! or! not! an! award! out! of! the!

estate!should!be!made!and!the!quantum!of!the!award.!!It!is!therefore!not!difficult!to!

understand! how! speculative! claimants! could! hold! an! estate! to! ransom! and! why!

those!representing!estates,!including!existing!beneficiaries,!would!be!keen!to!settle!

to! minimise! the! impact! on! their! entitlements.! This! does,! however,! also! help!

perpetuate!the!perception!that!‘every!player!wins!a!prize’.96!!For!these!reasons,!it!is!

extremely!important!that!eligibility!be!limited!to!only!those!categories!of!people!to!

whom!a!deceased!person!is!likely!to!owe!a!moral!duty.!

4.4.2)Further)Questions)to)be)Considered)by)this)Thesis)

1. Accepting! that! the! purpose! of! family! provision! legislation! should! be! to!

remedy! injustice! in! circumstances! in! which! a! moral! duty! has! been!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

94!! Vicky!Kuek,!'Containing!Costs!in!Family!Provision!Matters'!(July!2012)!50(6)!Law)Society)
Journal!54,!54.!!

95!!Bentley)v)Brennan;)Re)Bull)(dec’d)![2006]!VSC!113!(7!April!2006)![24].!
96!!McGregor[Lowndes!and!Hannah,!above!n!84.!
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inadequately!met!by!a!testator!or!the!automatic!rules!governing!distribution!

on!intestacy,!and!that!in!the!context!of!a!marital!spouse!and!children!of!the!

deceased! the! existing! regimes!meet! that! purpose,! it! becomes! important! to!

determine! whether! the! extension! of! the! legislative! regimes! to! de! facto!

relationships! is! consistent! with! that! purpose! or! whether,! in! the! area! of!

family! provision,! categories! of! eligibility! have! gone! too! far! or! are!

misdirected.!!Specifically,!are!the!current!definitions!of!de!facto!relationships!

incorporated!in!the!family!provision!regimes!consistent!with!the!underlying!

social!justice!concerns!or!do!the!definitions!allow!applications!to!be!made!by!

opportunistic,! speculative! or! undeserving! claimants?!Moreover,! should! the!

changes!detailed!in!Chapter!2!have!an!impact!on!the!way!these!relationships!

are!defined!for!family!provision!purposes?!These!questions!are!considered!in!

Chapter!5!(couple!relationships).!

2. Similarly,! is! the! broadening! of! the! categories! of! those! who! are! eligible! to!

make! family! provision! claims! to! presumptively! defined! non[couple!

relationships!consistent!with!the!underlying!social!justice!concerns!a!family!

provision! legislative! regime! should! be! directed! towards! remedying?! ! This!

question!is!considered!in!Chapter!6!(non[couple!relationships).!!!

4.5!CONCLUSION!!

Testamentary! freedom! is! considered! a! significant! liberty! in! Australian! society,! so!

much!so!that!this!value,!in!and!of!itself,!has!been!referred!to!as!a!basic!human!right.!

That! said,! it! cannot! be! thought! of! as! absolute.! Family! provision! legislation! was!

introduced! as! a! targeted! interference! with! this! freedom! in! situations! in! which! a!

testator!has!breached!a!moral!duty!owed!or!when!rules!governing!the!distribution!

on!intestacy!failed!to!reflect!the!moral!duty!owed!by!the!deceased!to!their!marital!

spouse!and!children.!In!that!respect!and!to!that!extent,!its!purpose!can!be!regarded!

as!legitimate.!Although!the!purpose!of!family!provision!legislation!can!be!regarded!

as! legitimate,! each! State! and! Territory! legislative! regime! is! a! reflection! or!

interpretation!of! that!purpose,!and!a!product!of! the!history!of! the!regime!and! the!

balancing!of! the! tensions!between! liberty!on! the!one!hand!and!dependency,!need,!

and!familial!obligation!on!the!other.! !The!questions!to!be!considered!by!this!thesis!

concern!whether! the! extension! of! eligibility! to! presumptively! defined! couple! and!
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non[couple!relationships!are!consistent!and!in!synergy!with!the!purpose!of! family!

provision! legislation! as! identified! in! this! chapter,! or! whether! the! regimes! have!

extended! the! categories! of! eligibility! to! such! an! extent! that! they! are! unjustifiably!

over[inclusive,!and!if!so,!what!some!possible!options!for!reform!are.!
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CHAPTER!FIVE:!COUPLE!RELATIONSHIPS!

5.1.!INTRODUCTION!!

The!purpose!of!this!chapter!is!to!review!and!analyse!the!existing!legislative!regimes!

governing!non[marital!couple!relationships!for!the!purposes!of!family!property!law!

and! family! provision! law.! It!will! detail! and! analyse! the! various! federal,! State! and!

Territory!statutory!definitions,!and!compare!the!findings!from!that!analysis!with!the!

frameworks!developed! in!Chapter!3.2.1! in! the!context!of! family!property! law,!and!

Chapter!4.3.3!in!the!context!of!family!provision!law,!in!order!to!determine!whether!

the! law! as! it! applies! to! non[marital! couple! relationships! adequately! reflects! the!

social!justice!concerns!those!regimes!are!aimed!at!addressing.!!

I! begin,! in! Part! 5.2! of! this! chapter,! with! an! overview! of! the! law! that! currently!

governs!non[marital! couple! relationships!with! respect! to! family!property! law!and!

family! provision! law,! including! a! review! of! how! non[marital! couple! relationships!

are! defined,! and! a! review! of! the! rights! and! obligations! associated! with! these!

statutorily!defined!relationships.!In!Part!5.3!I!investigate!the!differently!labelled!and!

worded!definitions!from!the!federal,!State!and!Territory!legislation!outlined!in!5.2.!I!

show! that! these!definitions!are!all! aimed!at! capturing! the! same!broad!notion!of!a!

marriage[like! relationship.! Moreover,! I! show! that! when! the! judicial! officers! turn!

their!mind!to!conceptualise,! in! the!abstract,! the!essence!of!a!de! facto!relationship,!

they! draw! on! certain! core!marriage[like! criteria,! including! the! extent! to! which! a!

couple!have!merged!their!lives!or!have!displayed!a!mutual!commitment!to!a!shared!

life.!

Part! 5.4! examines! how! these! definitions! are! actually! applied! in! practice.! This!

includes!an!analysis!of!the!application!of!the!definitions,!incorporating!a!close!look!

at! the! list!of! characteristics! that! forms!part!of!each! legislative! regime! included,! to!

assist!the!courts!in!determining!whether!a!relationship!is!of!the!requisite!character.!!

Of!particular!note!in!this!part!is!the!finding!that,!notwithstanding!the!results!in!Part!

5.3,!two!people!who!have!not!merged!their!lives!to!any!significant!extent!may!still!

be! characterised! as! being! in! a! de! facto! relationship,! provided! they! are! living!

together! in!a!sexually! intimate!relationship!and!present! themselves! to! the!outside!
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world! as! a! couple.!This!part!demonstrates! that,! in! reality,! the! threshold! for!being!

classified!as!a!de!facto!relationship!is!particularly!low!and!the!category!of!de!facto!

relationship!is!particularly!broad.!

Part!5.5!compares!these!findings!with!the!frameworks!developed!in!Chapters!3.2.1!

and!4.3.3.!As!will!be!recalled,!the!concept!of!a!socioeconomic!partnership!is!relevant!

for! both! family! property! and! family! provision! law!purposes! and! thus!will! form! a!

large!part!of!the!analysis.!!The!extent!to!which!family!provision!eligibility!should!be!

made!available!to!couples!who!are!not!in!a!socioeconomic!partnership,!utilising!the!

framework!from!4.4.3,!is!also!explored.!

I! conclude! this! chapter! with! the! finding! that! there! is! a! disconnect! between! the!

definitions! of! couple! relationships! in! the! current! family! property! and! family!

provision!legislative!regimes!and!the!types!of!relationships!I!suggest!should!be!the!

focus! of! those! regimes.! ! I! find! that! the! existing! approach! to! presumptive!

relationship!recognition!is!over[inclusive!and!thus!encroaches!into!the!private!lives!

of!individuals!to!an!unjustifiable!extent.!I!also!conclude!that!the!law!as!it!is!currently!

applied!is!under[inclusive,!as!it!excludes!some!relationships!which,!on!breakdown,!

have! the! potential! to! cause! significant! injustice! for! the! parties! to! those!

relationships,!and!for!which!state! intervention!is!thus! justifiable!and!warranted.! ! I!

therefore! suggest! that! the! current! presumptive! definition! should! be! changed! to!

better!reflect!the!underlying!social!justice!concerns!and!provide!recommendations!

with!respect!to!how!that!change!might!be!achieved.!

5.2.!RELATIONAL!DEFINITIONS!AND!THE!ASSOCIATED!RIGHTS!AND!OBLIGATIONS!!

There! are! eight! separate! presumptive! definitions! of! couple! relationships! in! the!

various! Australian! jurisdictions! that! will! be! discussed! in! this! chapter.! ! Most!

definitions! explicitly! exclude! marital! relationships,! as! well! as! persons! who! are!

related! by! family! (usually! defined! in! terms! of! being! a! child! of,! a! parent! of,! or! a!

sibling!of!the!other!person).!!Each!definition!also!includes!a!virtually!identical!list!of!

circumstances! that! the! court! may! take! into! consideration! when! determining!

whether! or! not! a! particular! relationship! satisfies! the! statutory! definition.! ! In! this!

discussion!I!will!refer!to!this!list!as!the!‘indicia’.!!The!indicia!are!discussed!in!more!

detail! in!5.4!below.! !All! the! legislative!regimes!now!make!explicit! reference! to! the!
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definitions! being! inclusive! of! same[sex! relationships.! ! In! this! discussion! only! the!

core! definitions! will! be! extracted.! ! The! full! definitions! are! contained! in! the!

Appendix.!!

5.2.1)Family)Property)Law)–)Relationships)that)End)Through)Dissolution)

5.2.1.1)Federal)Definition.))

The! Family! Court! of! Australia! is! a! federal! statutory! court! established! by! federal!

legislation!in!accordance!with!ss!76,!77!and!78!of!the!Constitution,!and!it!relies!on!

the!powers!under!the!Constitution!and!the!referral!of!powers!from!the!States.!!It!is!

thus! a! court! of! limited! jurisdiction.! ! Constitutional! limitations! have! meant! that!

property! adjustment! on! the! breakdown! of! non[marital! couple! relationships! was!

governed,!until!recently,!under!the!legislative!regimes!of!the!States!and!Territories.!!

All! the! Australian! States,! with! the! exception! of! Western! Australia,! have! referred!

their! powers! with! respect! to! financial! adjustment! on! the! breakdown! of! couple!

relationships,! labelled! ‘de! facto! relationships’! in! the! referral! legislation,! to! the!

Commonwealth.1!! This! enabled! the! Family) Law) Amendment) (De) Facto) Financial)

Matters)and)Other)Measures))Act)2008! (Cth)!(‘the!Amendment)Act’)! to!be!passed!so!

that,!with!the!exception!of!WA,!the!power!to!make!orders!with!respect!to!property!

adjustment! on! the! breakdown! of! de! facto! relationships! now! falls! under! federal!

jurisdiction.2!! For! a! matter! to! be! heard! by! the! Family! Court! of! Australia! or! the!

Federal!Circuit!Court!of!Australia3!(collectively!referred!to!hereafter!as! ‘the!Family!

Court’)! there!must!be!a! ‘de!facto!financial!cause’.! !This,! like! ‘matrimonial!cause’,! is!

defined!in!s!4(1)!of!the!Family)Law)Act)1975!(Cth)!(‘FLA’).!!The!power!with!respect!

to!de!facto!financial!causes!relies!solely!on!the!referral!of!powers!from!the!States.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

1!! Commonwealth)Powers)(De)Facto)Relationships))Act)2003!(NSW);!Commonwealth)Powers)
(De)Facto)Relationships))Act)2003!(Qld);!Commonwealth)Powers)(De)Facto)Relationships))
Act)2009!(SA);!Commonwealth)Powers)(De)Facto)Relationships))Act)2006!(Tas);!
Commonwealth)Powers)(De)Facto)Relationships))Act)2004!(Vic).!

2!! Note!that!courts!of!summary!jurisdiction!in!the!participating!States!are!also!vested!with!
federal!jurisdiction!so!that!proceedings!may!be!instituted!under!the!FLA!in!these!courts!
(s!39A(2)!FLA).!

3!! This!Court!was!known!as!the!Federal!Magistrates!Court!until!12!April!2013.!
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As!will!be!seen!(see!5.2),!the!definition!of!a!de!facto!relationship!incorporated!into!

the! FLA!has! been!borrowed! from! the!definitions! contained! in! some!of! the! States’!

legislative! regimes.! ! The! decisions! made! under! these! regimes! prior! to! the!

amendments! of! the! FLA! continue! to! be! relevant! and,! although! not! a! universal!

practice,! are! often! of! assistance! to! judicial! officers! in! the! Family! Court! in! the!

determination!of!these!matters.4!!

In!s!4AA(1)!the!FLA!defines!a!‘de!facto!relationship’!as!‘a!couple!living!together!on!a!

genuine! domestic! basis’.! ! This! definition! governs! all! de! facto! relationships! that!

ended! after! 1! March! 2009! (1! July! 2010! for! South! Australia)! in! all! States! and!

Territories!with! the!exception!of!Western!Australia.5!! Section!4AA(2)!contains! the!

list! of! indicia! that! may! be! taken! into! consideration! by! the! Family! Court! when!

determining!whether!any!particular!relationship!falls!under!its!cover.!

In! addition! to! establishing! that! the! relationship! between! the! parties! is! a! de! facto!

relationship,! there! are! four! threshold! requirements,! one! of! which! must! be! met,!

before!the!Court!can!hear!an!application!for!property!adjustment!orders.!!These!are!

listed! in!s!90SB!of! the!FLA.! !For! the!purposes!of! the!FLA!the!de! facto!relationship!

must!have!been!in!existence!for!at! least!two!years;!or!there!must!be!a!child!to!the!

relationship;! or! the! applicant! must! have! made! substantial! contributions! to! the!

property! of! the! parties! to! the! relationship,! or! to! the! relationship! itself,! so! that! a!

failure! to!make!an!order!would! result! in! serious! injustice! to! the! applicant;! or! the!

relationship! must! have! been! registered! under! a! prescribed! law! of! a! State! or!

Territory.! ! If!none!of! the! threshold!requirements!are!met! the!court!does!not!have!

the!power! to!exercise! the! jurisdiction!under! the!FLA!(apart! from!determining! the!

jurisdictional!questions).!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

4!! See,!eg,!Jonah)&)White!(2011)!45!Fam!LR!460,!467![42].!
5!! It!was!discovered!in!early!2012!that!no!proclamation!of!certain!parts!of!the!Amendment)
Act!had!been!made!in!accordance!with!s!40(1)!of!the!FLA.!This!meant!that!although!the!
Family!Court!and!the!Federal!Magistrates!Court!(as!it!was!then!known)!had!jurisdiction!
under!the!FLA!in!relation!to!financial!matters!connected!to!de!facto!relationships!as!from!
1!March!2009!and!1!March!2010!for!SA,!neither!court!had!any!power!to!exercise!
jurisdiction!until!proclamation!was!made.!!It!was!eventually!made!on!11!February!2012!
after!this!oversight!had!been!discovered.!Questions!were!thus!raised!over!the!validity!of!
orders!that!had!been!made!by!the!Courts!with!respect!to!de!facto!relationships!during!
the!period!proclamation!had!not!been!made.!To!rectify!this!situation!the!Family!Law!
Amendment!(Validation!of!Certain!Orders!and!Other!Measures)!Bill!2012!was!
introduced!to!Parliament!and!passed!on!22!March!2012.!!
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5.2.1.2)Western)Australian)Definition)

Western!Australia! is! unique! as! it! is! the! only! jurisdiction! that! has! not! referred! its!

powers!with!respect!to!financial!matters!on!the!dissolution!of!de!facto!relationships!

and!is!highly!unlikely!to!do!so.!!This!is!because!Western!Australia!has!its!own!family!

court,! a! State! court! established! under! the! Family) Court) Act) 1975! (WA)! (now! the!

Family)Court)Act)1997!(WA)(‘FCA’)).! !The!FLA!contains!provisions!that!enabled!the!

establishment! of! federally! funded! State! family! courts.! !Western!Australia!was! the!

only! State! to! take!up! the!opportunity! to! establish! its! own! family! court.! ! Thus! the!

Family!Court! of!Western!Australia! is! a! State! court! vested!with! state6!and! federal7!

jurisdiction!in!matters!of!family!law.!There!is,!however,!an!intersection!between!the!

Family!Court!of!Australia!and!the!Family!Court!of!Western!Australia!in!that!appeals!

from!matters!of! federal! jurisdiction!(primarily,! those!that!fall!under!the! ‘marriage’!

and! ‘matrimonial!causes’!power!under!s!51!of! the!Constitution)!go! to! the!Appeals!

Division! of! the! Family! Court! of! Australia,! with! the! remaining! appeals,! including!

matters!concerning!de! facto!relationships,!going!to! the!Supreme!Court!of!Western!

Australia.!!The!Chief!Justice!of!the!Family!Court!of!Western!Australia!is!also!a!judge!

of! the!Appeal!Division!of! the!Family!Court! of!Australia! and! sits! on! appeals!which!

may!or!may!not!be!from!the!Family!Court!of!Western!Australia.!

Under!s!13A!of!the!Interpretation)Act)1984!(WA)!a!‘de!facto!relationship’!is!defined!

as! a! relationship! between! ‘2! persons! who! live! together! in! a! marriage[like!

relationship’.!!The!list!of!indicia!that!may!be!taken!into!consideration!by!the!court!in!

determining!whether!a!de!facto!relationship!exists!are!contained!in!s!13A(2)!of!that!

Act.!

There! are! three! threshold! requirements! listed! under! s! 205Z! of! the! FCA,! one! of!

which! must! be! met! for! the! Court! to! have! the! power! to! exercise! the! jurisdiction!

under!that!Act.!!The!de!facto!relationship!must!have!been!in!existence!for!two!years;!

or!there!must!be!a!child!of!the!relationship!who!is!under!18!and!the!failure!to!make!

an!order!would!result! in!serious! injustice! to! the!partner!caring!or! responsible! for!

the!child;!or!the!applicant!must!have!made!substantial!contributions!to!the!property!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

6!! FCA!ss!36,!37.!
7!! See!FLA!s!41,!FCA!s!35.!
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of! the! relationship,! or! to! the!welfare! of! the! family,! and! failure! to!make! an! order!

would!result!in!serious!injustice!to!the!applicant.! !The!higher!standard!required!in!

Western!Australia!compared!with!the!FLA!in!situations!where!there!is!a!child!to!the!

relationship!is!notable.!

5.2.1.3)Rights)and)Obligations)–)Family)Property)Law)

For!present!purposes,! the! recognition!of! a!de! facto! relationship!under! the!FLA!or!

the! Interpretation)Act)1984! (WA)!means! that! if! such! a! relationship! breaks! down,!

either! party! to! the! relationship! can! apply! to! the! court! for! a! property! adjustment!

order.!!The!determination!of!whether!or!not!a!relationship!between!two!people!is!a!

de! facto! relationship! happens! ex! post! facto,! that! is,! it! is! determined! after! the!

relationship! has! ceased! to! exist.! ! The! finding! that! the! relationship! between! two!

people!is!a!de!facto!relationship!is!an!important!jurisdictional!question!that!must!be!

answered!before!the!court!can!address!the!application.!!Neither!the!Family!Court!of!

Australia!nor! the!Family!Court!of!Western!Australia!has! jurisdiction! to!determine!

financial!disputes!between!two!people!who!are/were!not!married!or!found!to!be!in!

a!de!facto!relationship.!!

When! determining! financial! disputes! both! Courts! apply,! for! all! intents! and!

purposes,!the!same!law!to!de!facto!relationships!as!is!applied!to!financial!disputes!

between!parties!who!are/were! in!marital! relationships,8!notwithstanding! that! the!

actual!provisions!are!dealt!with!under!separate!sections!in!the!respective!legislative!

regimes.! ! There! is! one! difference,! though:! the! Family! Courts! have! jurisdiction! to!

determine! financial!matters! for! de! facto! relationships! only! if! the! relationship! has!

broken!down.!!By!contrast,!the!parties!to!a!marriage!do!not!have!to!be!separated!or!

divorced! for! the! Courts! to! hear! those!matters.! ! That! said,! the! recent! High! Court!

decision!in!Stanford)v)Stanford9!indicates!that!the!court!cannot!assume!that!it!is!just!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

8!! Both!Courts!apply!the!relevant!provisions!under!Part!VIII!of!the!FLA!for!property!
adjustment!orders!for!marriage!cases.!!The!Family!Court!of!Australia!applies!the!relevant!
provisions!under!Part!VIIIAB!of!the!FLA!for!property!adjustment!orders!for!de!facto!
relationship!cases!and!the!Family!Court!of!Western!Australia!applies!the!relevant!
provisions!under!Part!5A!Division!2!of!the!FCA.!!

9!! (2012)!247!CLR!108.!
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and! equitable! to! make! a! property! order! in! circumstances! in! which! the! marital!

relationship!has!not!ended!but!in!which!the!parties!are!involuntarily!separated.10!

The! following! table! lists! the! relevant! sections! of! the! FLA! for! disputes! concerning!

marriage,! and! provides! the! corresponding! sections! for! disputes! that! concern! de!

facto!relationships!under!the!FLA!and!the!FCA.11!!

Marriage(
(FLA)(

De(facto(
relationship
s(FLA((Cth)(

De(facto(
relationship
s(FCA((WA)(

Purpose(of(section(

s!79! s!90SM! s!205ZG! Grants!the!court!power!to!make!orders!
redistributing!the!property!of!parties!

s!79(4)! s!90SM(4)! s!205ZG(4)!
Details!the!circumstances!the!court!shall!
take!into!consideration!in!determining!
what!(if!any)!order!should!be!made!

s!79(2)! s!90SM(3)! s!205ZG(3)! Concerns!the!justice!and!equity!of!the!
orders!

s!75(2)! s!90SF(3)! s!205ZD(3)! Details!the!means!and!needs!factors!

The!approach!to!the!determination!of!an!application!for!a!property!adjustment!on!

the!breakdown!of!a!marriage!under! the!FLA! is!well!established!and! is!extensively!

discussed! in! Chapter! 3.3! above.! The! case! law! in! both! Western! Australia! and!

federally,!on!the!assumption!that!the!remedial!legislative!provisions!are!in!essence!

the! same,! has! made! it! clear! that! this! approach! is! also! applicable! to! de! facto!

relationships, 12 !and! that! this! includes! the! court[developed! principles! and!

guidelines.13!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

10!! Ibid!122[23.!
11!! A!comparison!of!the!respective!provisions!reveals!minor!but!necessary!wording!changes!
to!accommodate!reference!to!de!facto!relationships!rather!than!marriage,!to!remove!
provisions!that!refer!to!or!concern!divorce!and!other!minor!changes!that!are!of!no!
material!consequence!for!the!present!analysis.!

12!! See,!eg,!Ernest)&)Newer![2011]!FamCA!116!(1!March!2011)!with!respect!to!Part!VIIIAB!of!
the!FLA!and!Wade)&)Braun)[2013]!FCWA!31!(8!April!2013)![193][[197]!with!respect!to!
the!FCA.!

13!! See,!eg,!Aitken)&)Murphy![2013]!FamCA!3!(15!January!2013):!reference!to!short!marriage!
cases;!Jeffrey)&)Goodrow![2014]!FCCA!496!(27!March!2014):!reference!to!method!of!
assessing!contributions!and!four[step!process;!Bray)&)Marillier![2012]!FMCAFam!962!
(12!September!2012):!reference!to!the!general!approach!to!be!adopted!in!matrimonial!
property!disputes!and!asset[by[asset!versus!global!approaches.!
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The! discussion! in! this! chapter! will! therefore! not! go! over! those! principles! and!

guidelines! as! they! apply! to! de! facto! relationships! generally.! Rather,! it! will!

incorporate!an!analysis!of!the!differently!labelled!and!worded!definitions!both!from!

a!conceptual!level,!looking!at!the!types!of!relationships!the!definitions!are!aimed!at!

(5.3),! and! the! way! the! definitions! are! actually! applied! in! practice! (5.4).! It! will!

compare!the!results!of!the!analysis!to!the!concept!of!a!socioeconomic!partnership!as!

outlined!in!Chapter!3.2.1!and!it!will!investigate!some!of!the!circumstances!in!which!

the!application!of!those!principles!and!guidelines!to!de!facto!relationships,!as!they!

are!currently!defined,!is!problematic,!giving!specific!examples!(5.5).!On!the!basis!of!

this! analysis,! recommendations!with! respect! to! potential! reform! to! address! these!

concerns!will!be!made.!!

5.2.2)Family)Provision)–)Relationships)that)End)Through)Death))

As!I!have!explained,!with!the!exception!of!Western!Australia,!the!various!State!and!

Territory!definitions!of!de!facto!relationships!are!no!longer!relevant!for!the!financial!

consequences! on! the! breakdown!of! a! relationship,! as! this! is! dealt!with! under! the!

FLA.! ! These! definitions! are,! however,! still! relevant! in! determining! the! financial!

consequences! if! the! relationship!ends! through! the!death!of!one!of! the!parties,! for!

both!intestate!and!testate!distributions.!!

As! I! have! already! indicated,! in! the! area! of! succession! law! this! thesis! is! limited! to!

relationships! presumptively! defined! for! the! purposes! of! family! provision!

applications!and! thus!excludes!definitions! for! the!purposes!of! the!automatic! rules!

on!intestacy.!That!said,!there!is!a!significant!cross!over!between!these!two!areas.!!In!

particular,! in! some! jurisdictions! an! identical! definition! is! used! for! both! family!

provision!and!intestacy!purposes.14!Thus!in!some!instances,!matters!decided!under!

the! laws!governing! intestacy!are! instructive!with! respect! to!how! the!presumptive!

definitions!are! interpreted!and!applied! in!the!area!of! family!provision,!and!to!that!

limited!extent!will!be!used!in!assisting!the!analysis!in!this!chapter.!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

14!! For!example!in!NSW!intestacy!is!governed!by!Succession)Act)2006!(NSW),!Chapter!4,!and!
family!provision!is!governed!by!the!Succession)Act)2006!(NSW),!Chapter!3,!with!the!
definition!being!contained!in!the!Interpretation)Act)1987!(NSW)!s!21C.!!



Chapter)Five:)Couple)Relationships)

184!

As! noted! at! Chapter! 4.3.1,! family! provision! legislative! schemes! provide! for! an!

‘eligible! person’! to! be! able! to! apply! to! the! court! for! a! family! provision! order,! in!

essence! asking! the! court! to! override! a! deceased! person’s! will! or! override! the!

application! of! the! statutory! scheme! in! intestate! distributions.! ! In! all! jurisdictions!

except!Victoria,!a!person!who!was!in!a!statutorily!defined!couple!relationship!with!

the! deceased! at! the! time! of! death! is! eligible! to! apply! to! the! court! for! a! family!

provision! order.! As! will! become! apparent,! although! there! are! many! common!

features! between! the! various! State! and! Territories’! legislative! regimes,! there! are!

also!some!significant!differences.!

5.2.2.1)New)South)Wales)

The!definition!of! a! ‘de! facto! relationship’! for! family!provision!purposes! in!NSW! is!

found! in! s! 21C! of! the! Interpretation) Act) 1987) (NSW).! Under! s! 21C(2)! a! de! facto!

relationship! is! defined! as! two! people!who! ‘have! a! relationship! as! a! couple! living!

together’,! are! not! married! to! each! other! and! are! not! related! by! family.! ! Section!

21C(3)! contains! the! list! of! indicia! the! court! can! take! into! consideration! when!

determining!whether!a!de!facto!relationship!between!two!people!existed.!

In! NSW,! the! rules! governing! family! provision! fall! under! the! Succession) Act) 2006)

(NSW).!The!Succession)Act! provides! for! an! ‘eligible!person’! to!be! able! to!make! an!

application! for! a! family! provision! order.! ! A! person! who! was! in! a! de! facto!

relationship! with! the! deceased! at! the! time! of! death! is! regarded! as! an! eligible!

person.15!!To!be!an!eligible!person!by!way!of!being! in!a!de! facto!relationship!with!

the!deceased!at!the!time!of!death,!there!is!no!requirement!that!the!relationship!be!of!

certain! duration! or! that! there! be! a! child! of! the! relationship,! although! both! are!

contained! in! the! list!of! indicia.! !Under! this! regime! the!court!may!also!consider!an!

additional! list! of! ‘matters’! under! s! 60! of! the! Succession) Act! when! determining!

whether!a!person!is!an!eligible!person.!!This!list!includes,!inter!alia:!any!obligations!

owed!by! the!deceased! to! the!applicant;! any!evidence!of! testamentary! intention!of!

the!deceased;!the!conduct!of!the!applicant;!and!any!contributions!by!the!applicant!

to!the!property!of!the!deceased.!!These!matters!can!also!be!taken!into!consideration!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

15!! Succession)Act!2006!(NSW)!s!57(1)(b).!
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by!the!court!when!determining!whether!to!make!a! family!provision!order!and!the!

nature!of! such!an!order.!A!Court!will!make!a! family!provision!order! to!an!eligible!

applicant!if!it!is!satisfied!that!!

adequate!provision!for!the!proper!maintenance,!education!or!advancement!in!life!of!
the!person!in!whose!favour!the!order!is!to!be!made!has!not!been!made!by!the!will!of!
the! deceased! person,! or! by! the! operation! of! the! intestacy! rules! in! relation! to! the!
estate!of!the!deceased!person,!or!both.16!!!

5.2.2.2)Victoria)

Victoria!is!unique!amongst!the!Australian!jurisdictions!in!the!area!of!succession!law.!!

Victoria!does!recognise!a!couple!relationship,!called!a!‘domestic!relationship’,!under!

its!Relationships) Act) 2008! (Vic).! ! However,! it! is! not! relevant! for! family! provision!

purposes.!!In!1997!the!Victorian!definition!of!eligibility!significantly!changed!from!a!

definition! very! similar! to! that! currently! in! NSW! to! just! one! general! category! of!

eligibility!expressed!as!a!person!‘for!whom!the!deceased!has!responsibility!to!make!

provision’.17!

5.2.2.3)Tasmania)

Tasmania!calls!its!couple!relationship!a!‘significant!relationship’.!!Section!4(1)!of!the!

Relationships)Act)2003!(Tas)!defines!a!significant!relationship!as!two!adult!persons!

‘who!have!a!relationship!as!a!couple’.!!Section!4(3)!of!that!Act!also!contains!the!list!

of!indicia!the!court!may!take!into!consideration!in!determining!whether!two!people!

are! in! a! significant! relationship.! ! Unlike! most! other! couple! relational! definitions!

covered!in!this!chapter,!there!is!no!requirement!that!the!couple!have!‘lived!together’!

to!satisfy! this!definition.!That!said,! the!nature!and!extent!of!cohabitation! is!one!of!

the!indicia!the!court!may!consider!in!determining!the!nature!of!the!relationship.!

Family!provision!applications!fall!under!the!Testator’s)Family)Maintenance)Act!1912!

(Tas).!!This!Act!allows!for!a!party!to!a!significant!relationship!to!apply!to!the!court!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

16!! Succession)Act)2006!(NSW)!s!59.!
17!!Administration)and)Probate)Act)1958!(Vic)!s!91(1).!See!also!Estrella)v)McDonald)and)Ors!
[2012]!VSC!62!(29!February!2012)![16].!Note!that!the!Victorian!Law!Reform!
Commission!has!recommended!that!this!provision!be!repealed!and!a!system!similar!to!
that!of!NSW!be!implemented:!Victorian!Law!Reform!Commission,!Succession)Laws,!
Report!(August!2013)!114.!
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for! provision! out! of! the! estate.18!! There! is! no! requirement! under! that! Act! for! the!

relationship!to!have!been!of!a!particular!duration.!The!court!will!make!an!order!if!it!

determines! that! the! applicant! has! been! ‘left! without! adequate! provision! for! his!

proper!maintenance!and!support’.19!

5.2.2.4)Queensland))

Queensland’s! definition! of! a! ‘de! facto! partner’! is! found! in! s! 32DA! of! its! Acts)

Interpretation)Act)1954!(Qld).!Section!32DA(1)!defines!a!‘de!facto!partner’!as!one!of!

two! people! who! are! ‘living! together! as! a! couple! on! a! genuine! domestic! basis’.!!

Subsection!(2)!contains!the!list!of!indicia!that!the!court!may!take!into!consideration!

in!determining!the!existence!of!a!de!facto!relationship.!Subsection!(4)!provides!that!

‘two! persons! are! not! to! be! regarded! as! living! together! as! a! couple! on! a! genuine!

domestic!basis!only!because!they!have!a!common!residence.’!

The!Succession)Act)1981!(Qld)!governs!family!provision!applications.!Under!this!Act!

the!definition!of!‘spouse’!includes!a!de!facto!partner,20!and!the!Act!requires!that!the!

person! and! the! deceased! had! been! in! a! de! facto! relationship! for! the! two! years!

preceding! the! death! of! the! deceased! and! that! the! relationship! ended! on! the!

deceased’s!death.21!For!family!provision!applications,!a!deceased!person’s!spouse!is!

able! to!make! an! application! for! an!order! from! the! court! for! an! adjustment! of! the!

estate!of!the!deceased.!!The!legislation!provides!that!the!court!will!make!an!order!if!

it!determines! that! ‘adequate!provision! is!not!made! from!the!estate! for! the!proper!

maintenance!and!support!of!the!deceased!person's!spouse,!child!or!dependant’.22!

5.2.2.5)South)Australia)

The!Family)Relationships)Act)1975!(SA)!uses!the!term!‘domestic!partner’!as!the!basis!

of! its! definition! of! a! couple! relationship,! but! rather! than! defining! the! domestic!

partner!with!reference!to!a!‘domestic!relationship’,!the!South!Australian!legislation!

introduces! the! term! ‘close! personal! relationship’,! which,! incidentally,! is! also! the!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

18!!Testator’s)Family)Maintenance)Act)1912!(Tas)!ss!2,!3A.!!
19!!Testator’s)Family)Maintenance)Act)1912!(Tas)!s!3(1).!
20!! Section!5AA(1)(b).!
21!! Section!5AA(2)(b).!
22!! Section!41.!
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name!used!in!NSW!to!refer!to!a!type!of!relationship!that! is,!by!definition,!not!a!de!

facto! relationship! (see! Chapter! 6).! ! Section! 11A! of! the! Family) Relationships) Act!

provides! that! a! ‘person! is,! on! a! certain! date,! the! “domestic! partner”! of! another!

person! if! he! or! she! is,! on! that! date,! living! with! that! person! in! a! close! personal!

relationship.’! !A! ‘close!personal! relationship’! is! then!defined! in! s!11!of! the!Family)

Relationships)Act! as! a! relationship!between! two!adults,!whether!or!not! related!by!

family,!who!‘live!together!as!a!couple!on!a!genuine!domestic!basis’.!!

There!are!two!aspects!of!the!South!Australian!‘close!personal!relationship’!that!set!it!

apart!from!the!other!couple!relationships!covered!in!this!chapter.!!First,!unlike!any!

other! presumptive! definition,! this! definition! explicitly! allows! for! the! two! adult!

persons!to!be!related!by!family.23!!Second,!there!is!a! ‘Note’!to!this!definition!which!

provides! that! ‘[t]wo!persons!may! live! together!as!a!couple!on!a!genuine!domestic!

basis! whether! or! not! a! sexual! relationship! exists,! or! has! ever! existed,! between!

them’.! ! These! aspects! of! this! definition! are! discussed! in! greater! detail! in! 5.3.2.4!

below.!!!

If!a!court!is!asked!to!determine!whether!two!people!were!domestic!partners,!then!it!

may! take! into! consideration! the! indicia! contained! in! s! 11B(3)! of! the! Family)

Relationships)Act.!!Consistent!with!the!Note!in!s!11,!the!list!of!factors!does!not!refer!

to!the!sexual!aspect!of!the!relationship.!!The!South!Australian!definition!also!departs!

from! the! norm! by! requiring! that! the! domestic! partners! have! lived! together! for! a!

period!of!3!years,!either!continuously!or!in!aggregation,!or!have!a!child.24!!

The! Act! governing! family! provision! in! South! Australia! is! the! Inheritance) (Family)

Provision))Act)1972!(SA).!!Section!4!of!this!Act!provides!that:!!

domestic)partner,! in!relation!to!a!deceased!person,!means!a!person!declared!under!
the! Family! Relationships! Act! 1975! to! have! been! the! domestic! partner! of! the!
deceased!as!at!the!date!of!his!or!her!death,!or!at!some!earlier!date.25!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

23!! Note!that!the!federal!definition!and!those!in!NSW,!Tasmania!and!Queensland!all!
explicitly!exclude!people!who!are!related!by!family.!!There!is!no!explicit!statement!in!the!
definitions!of!Western!Australia,!Victoria,!Northern!Territory!or!the!ACT.!

24!!Family)Relationships)Act)1975!(SA)!ss!11A(a)–(b).!
25!! Although!this!provision!clearly!allows!for!family!provision!applications!from!former!
domestic!partners!of!the!deceased,!any!discussion!of!this!category!of!eligibility!in!this!or!
any!other!State!or!Territory!regime!is!outside!the!scope!of!this!thesis.!
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Domestic!partners!are!eligible!to!make!a!family!provision!claim!by!virtue!of!s!6(ba)!

of!the!Inheritance)(Family)Provision))Act)1972!(SA).!!Provided!the!applicant!has!been!

left! without! adequate! provision! for! their! proper! maintenance,! education! or!

advancement!in!life,!the!court!can!make!such!order!as!it!thinks!fit!out!of!the!estate!

of!the!deceased!person.26!!

5.2.2.6)Australian)Capital)Territory)

In!this!jurisdiction,!as!with!a!number!of!the!jurisdictions!discussed!in!this!section,!it!

is! necessary! to! visit! a! number! of! Acts! to! discern! the! definition! of! the! relevant!

relationships.! !Firstly,!the!ACT!has!a!‘domestic!relationship’,!which!is!defined!in!its!

Domestic) Relationships) Act) 1994! (ACT).! ! Section! 3(1)! provides! that! a! ‘domestic!

relationship’!

means!a!personal!relationship!between!2!adults!in!which!one!provides!personal!or!
financial!commitment!and!support!of!a!domestic!nature!for!the!material!benefit!of!
the!other!and!includes!a!domestic!partnership!but!does!not!include!a!legal!marriage.!

As! can! be! seen,! the! ACT’s! couple! relationship,! called! a! ‘domestic! partnership’,! is!

incorporated!within!the!definition!of!a!domestic!relationship.!!For!the!meaning!of!a!

‘domestic! partnership’,! the! Note! under! s! 3(1)! directs! the! reader! to! s! 169! of! the!

Legislation)Act)2001)(ACT).! !That!section!provides!that!a!domestic!partnership!is!a!

relationship!between!two!people!‘living!together!as!a!couple!on!a!genuine!domestic!

basis’!and!also!provides!the!list!of!indicia!that!may!be!used!in!deciding!whether!two!

people!are! in!a!domestic!partnership.! ! It!also!provides!that!a! ‘domestic!partner’! is!

someone!who!lives!with!a!person!in!a!domestic!partnership.!

The!ACT’s!‘domestic!relationship’!is!clearly!a!broader!category!of!relationship,!when!

compared!to!its!‘domestic!partnership’!and!to!the!definitions!of!couple!relationships!

in!other! jurisdictions!discussed! in! this! chapter.! ! Indeed,! s! 3(2)(a)! of! the!Domestic)

Relationships)Act! provides! that! ‘a!personal! relationship!may!exist!between!people!

although!they!are!not!members!of!the!same!household’.!!A!domestic!relationship!is!

also!the!relevant!relationship!for!family!property!law!purposes.!!This!means!that!if!a!

relationship! between! two!people!was!not! of! the! requisite! character! to! satisfy! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

26!! Inheritance)(Family)Provision))Act)1972!(SA)!s!7.!
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FLA’s!de! facto! relationship,! a!party! to! that! relationship!might! still!be!able! to! seek!

relief! through!the!ACT’s!Domestic)Relationships)Act,! if! the!relationship!satisfies!the!

definition!contained!in!that!Act.27!Both!the!domestic!relationship!and!the!domestic!

partnership! definitions! are! relevant! for! succession! law.! The! discussion! in! this!

chapter! will,! however,! be! limited! to! the! ACT’s! couple! relationship,! namely,! the!

‘domestic! partnership’.! The! broader! category! of! ‘domestic! relationship’! will! be!

covered!in!the!next!chapter!on!‘non[couple!relationships’.!

The!Family)Provision)Act!1969!(ACT)!governs!family!provision!applications.!!Section!

7!governs! the!categories!of!applicants! that!are!eligible! to!make!a! family!provision!

claim!and!includes!a!person!who!was!in!a!domestic!relationship!with!the!deceased!

at!any!time!for!a!continuous!period!of!two!or!more!years.28!!There!is!no!requirement!

that!a!domestic!partnership!be!any!length!for!a!domestic!partner!to!become!eligible.!

As!with!the!majority!of!other! jurisdictions!discussed!in!this!chapter,!the!court!will!

only!make!a!family!provision!order!if!it!is!satisfied!that!adequate!provision!for!the!

proper!maintenance,!education!or!advancement!in!life!of!the!applicant!has!not!been!

made. 29 !! Like! the! NSW! family! provision! legislative! regime,! the! ACT’s! Family)

Provision) Act! directs! the! court! to! consider! additional! criteria! when! making! its!

decision.! ! These! criteria! include! the! character! and! conduct! of! the! applicant,! the!

nature! and! duration! of! the! relationship,! the! financial! and! non[financial!

contributions! made! to! either! the! property! of! the! deceased! or! their! welfare,! and!

other!matters!concerning!the!applicant’s!means!and!needs.30!!

5.2.2.7)Northern)Territory)

Section! s! 3A! of! the! De) Facto) Relationships) Act! 1991) (NT)! defines! a! de! facto!

relationship! as! two!persons!who! ‘have! a!marriage[like! relationship’.! ! This! section!

also! provides! the! list! of! indicia! that! the! court! may! take! into! consideration! in!

determining! whether! or! not! a! de! facto! relationship! existed.! ! There! is! no!

requirement!that!the!parties!to!the!relationship!live!together.!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

27!! Provided!the!parties!or!either!of!them!satisfied!the!residential!requirements!contained!
in!s!11!of!the!Domestic)Relationships)Act)1994!(ACT).!

28!!Family)Provision)Act)1969!(ACT)!s!7(1),!7(9).!
29!! Ibid!s!8(2).!
30!! Ibid!s!8(3).!
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In! relation! to! family! provision,! the! relevant! legislation! is! the!Family)Provision)Act)

1970) (NT).! Section! 7(1)(a)! gives! eligibility! to! a! de! facto! partner! of! the! deceased!

person.31!There! is! no! requirement! for! the! relationship! to! have! been! of! a! certain!

length.! Again! the! court! will! only! make! an! order! if! it! is! satisfied! that! adequate!

provision! has! not! been! made! for! the! proper! maintenance,! education! and!

advancement!in!life!of!the!applicant!from!the!estate!of!the!deceased.32!

5.2.2.8)Western)Australia)

As!I!have!already!explained!above!in!5.2.1.2,!Western!Australia!is!different!from!all!

the!other!Australian!States!and!Territories!with!respect!to!family!property!law.!!In!

Western!Australia!the!definition!of!a!de!facto!relationship!is!relevant!with!respect!to!

the! financial! consequences!when! a!de! facto! relationship! ends! through!both!death!

and!breakdown,! the!same!definition!being!used! for! family! law!and!succession! law!

purposes.!

Family! provision! claims! are! governed! by! the! Family) Provision) Act) 1972) (WA).!!

Section!7(a)!of!that!Act!grants!a!person!living!as!a!de!facto!partner!of!the!deceased!

immediately! prior! to! the! death! of! the! deceased! a! right! to! apply! to! the! Court! for!

provision! out! of! the! estate! of! the! deceased.! ! There! is! no! requirement! for! the!

relationship!to!have!been!of!a!certain!length.!The!court!will!make!an!order!if!it!is!of!

the! opinion! that! the! disposition! of! the! deceased’s! estate! does! not!make! adequate!

provision!for!the!proper!maintenance,!support,!education!or!advancement!in!life!of!

the!applicant.33!!

5.2.2.9)Rights)and)Obligations)–)Family)Provision)Law)

As!Chapter!1.2.1.2!and!5.2.2!above!detail,!all!Australian!States!and!Territories!now!

grant!de!facto!partners!eligibility!to!make!family!provision!applications.!Apart!from!

some! jurisdictions! requiring! additional! qualifying! criteria,! such! as! a! requirement!

that!the!applicant!and!the!deceased!had!been!in!a!de!facto!relationship!for!a!certain!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

31!! Pursuant!to!s!19A(3)!of!the!Interpretations)Act)1978!(NT),!a!de!facto!partner!of!a!person!
is!defined!in!the!De)Facto)Relationships)Act)1991!(NT)!as!someone!who!is!in!a!de!facto!
relationship!with!the!person.!!

32!!Family)Provision)Act)1970!(NT)!s!8.!
33!!Family)Provision)Act)1972!(WA)!s!6.!
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period! of! time,! de! facto! partners! are! treated! essentially! the! same! as! married!

spouses!for!family!provision!eligibility!purposes.!

That! said,! apart! from! the! concept! of! moral! duty,! which! is! primarily! focused! on!

whether! a! deceased! should! have! provided! for! another,! and! the! primacy! of! some!

classes!of!applicants!over!others!(see!Chapter!4.3.2),!there!are!no!general!guidelines!

assisting! the! exercise! of! discretion! in! determining! the! quantum! of! any! provision!

that!should!be!made!out!of!an!estate.!Although!decisions!made!by!the!courts!with!a!

similar!factual!scenario!may!provide!some!guide!to!a!range!of!possible!outcomes!(in!

percentage! terms)! during!mediation! and! negotiation! processes,! those! ranges! are!

not!used!in!guiding!judicial!discretion.34!What!is!adequate!and!proper!maintenance!

depends! entirely! on! the! circumstances! of! the! case,! including! the! claimant’s! age,!

gender,!condition,!mode!of!life!and!general!situation.35!!The!size!of!the!estate36!and!

whether!or!not! there!are!other! claims!on! the!deceased!person’s!bounty37!are!also!

important!factors!which!can!affect!whether!or!not!a!provision!will!be!made!and!the!

size!of!any!provision.!!!

5.2.3)Summary)

Detailed!above!are!eight!separate!definitions!of!couple!relationships!in!the!various!

Australian!jurisdictions.38!!These!are!summarised!in!the!following!table:!

!

!

!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

34!! John!de!Groot!and!Bruce!Nickel,!Family)Provision)in)Australia!(LexisNexis!Butterworths,!
4th!ed,!2012)!11.!

35!! Ibid!9.!
36!! See!ibid!68!with!respect!to!large!estates.!The!relevant!legislative!regime!may!have!an!
impact!on!the!size!of!the!estate!available!for!distribution.!For!example!in!NSW!family!
provision!orders!may!be!made!out!of!a!deceased’s!estate!and!notional!estate:!Succession)
Act)2006!(NSW)!s!63(5).!

37!! Ibid!20.!
38!! There!are!other!definitions!of!de!facto!relationships!contained!in!other!legislative!
instruments!—!for!example,!s!4!of!the!Social)Security)Act)1991!(Cth).!!However!these!are!
outside!the!scope!of!this!thesis.!!
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! Name! Definition!

Cth! De!facto!Relationship! A!couple!living!together!on!a!genuine!domestic!basis!

Qld! De!facto!Relationship! Living! together! as! a! couple! on! a! genuine! domestic!

basis!

NSW! De!facto!Relationship! Living!together!as!a!couple!

WA! De!facto!Relationship! Living!together!in!a!marriage[like!relationship!

NT! De!facto!Relationship! A!marriage[like!relationship!

ACT! Domestic!Partnership! Living! together! as! a! couple! on! a! genuine! domestic!

basis!

TAS! Significant!Relationship! A!relationship!as!a!couple!

SA! Close!Personal!Relationship! Living! together! as! a! couple! on! a! genuine! domestic!

basis!

!

5.3.!RELATIONAL!DEFINITIONS!–!THE!AIM!OF!THE!LEGISLATIVE!REGIMES!

5.3.1)The)Relational)Definitions)–)Some)Preliminary)Comments)

What! does! it! mean! to! be! living! in! a! marriage[like! relationship! or! on! a! genuine!

domestic! basis! or! to! live! together! as! a! couple?! ! Is! there! an! essence! to! the!

relationship! that! the! courts! are! looking! for,! and! if! so! what! is! that! essence?!!

Moreover,! are! these! definitions! each! an! expression! of! the! same! ‘comprehensive!

notion! or! concept’,39!so! that,! in! theory! at! least,! the! application! of! the! different!

definitions!to!a!particular!factual!scenario!would!result!in!the!same!determination?!!

Does! it!matter,! for!example,! if! for! family! law!purposes,! the!dispute! is!heard! in!the!

Family!Court!of!Western!Australia,!where!the!‘de!facto!relationship’!is!a!‘marriage[

like’! relationship,! or! in! the! Family! Court! of! Australia,! where! the! statutory!

relationship!is!a!‘couple!living!together!on!a!genuine!domestic!basis’?!Furthermore,!

does!it!make!a!difference!if!the!nature!of!the!relationship!is!being!determined!under!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

39!! This!expression!was!borrowed!from!Kearney!J’s!judgment!in!Simonis)v)Perpetual)Trustee)
Co)Ltd)(1987)!21!NSWLR!677,!685.!
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family!property!law!or!family!provision!law?!!In!other!words,!is!the!purpose!of!the!

law!important!to!the!characterisation!of!the!relationship?!

It!has!been!widely!acknowledged!that!there!is!no!precise!test!as!to!what!constitutes!

a!de!facto!relationship,40!and!I!would!suggest!that!this!proposition!also!applies!to!all!

couple!relational!definitions,!whether!they!are!defined!in!terms!of!‘marriage[like’,!as!

‘living!together!on!a!genuine!domestic!basis’,!or!‘as!a!couple’.!!Moreover,!it!has!also!

been!said!that!although!the!definitions!each!contain!certain!elements,!it!is!an!error!

to!break!a!definition!into!its!discrete!elements!and!ascribe!meaning!to!each!element!

in!isolation.!Instead,!the!definitions!should!be!read!as!a!whole.41!!!

With! this! I! generally! agree.! !While! the!definitions!do! contain! separate!parts,! each!

definition!is!attempting!to!define!a!concept.!!And!although!the!phrases!used!within!

the!definitions!do!have!certain!meanings,!it!is!the!combination!of!the!meanings!that!

will!assist!in!the!understanding!of!the!concept!that!is!being!defined.!!That!said,!I!also!

agree!with!Mushin! J,!who,! in!Moby)&)Schulter,42!argued!that! there!are! two!distinct!

components! within! the! definitions! that! need! to! be! considered! in! order! to!

understand!the!definitions!as!a!whole.!!The!first!is!common!in!all!definitions!except!

Tasmania!and!the!Northern!Territory.! It! is! the!requirement!that!the!parties!to!the!

relationship!‘live!together’.!!The!second!is!the!concept!of!‘a!couple’!which,!as!will!be!

seen,! gives! rise! to! certain!peculiarities!within! some!of! the!definitions! themselves.!!

The! judicial! deliberations! with! respect! to! these! two! elements! will! be! discussed!

below!(5.4.2!(living!together),!5.3.2.3!and!5.3.2.4!(a!couple)).!

In!all! jurisdictions,! the!courts!are!directed!to!consider!all! the!circumstances!of!the!

relationship! and! are! given! a! list! of! near[identical! indicia! that! may! be! taken! into!

consideration! in! determining! whether! two! people! are! in! the! statutorily! defined!

relationship.!!However,!these!indicia!do!not!really!help!in!illuminating!the!common!

understanding!of! these!couple! relationships,!as! it! is!not! required!by!each!piece!of!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

40!! See,!eg,!Roy)v)Sturgeon!(1986)!11!Fam!LR!271,!275;!Simonis)v)Perpetual)Trustee)Co.)
Limited!(1987)!21!NSWLR!677,!684[85!(Kearney!J).!

41!!Roy)v)Sturgeon!(1986)!11!Fam!LR!271,!273[74;!Davies)v)Sparkes!(1989)!13!Fam!LR!575,!
577.!

42!! (2010)!FLC!93[447,!85,063![139][[140].!
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legislation!that!any!particular!characteristic!be!present!to!make!a!positive!finding.43!

Thus,! to! fulfil! the! task! assigned! to! the! courts!by! the! legislature!without!definitive!

help!from!the!definitions,!the!courts!must!import!value!judgments!as!to!what!they!

think! the! understanding! is! regarding! what! it! is! to! live! in! a! ‘marriage[like’!

relationship!or!on!a!‘genuine!domestic!basis’!or!‘as!a!couple’.!!

The!purpose!of!this!part!of!the!chapter!is!to!investigate!the!differently!labelled!and!

worded!definitions!from!the!federal,!State!and!Territory!legislation!outlined!in!5.2,!

with! a! particular! focus! on!what! the! judges! have! said! their! view! is! regarding! the!

essential! qualities! they! are! looking! for! with! respect! to! the! relevant! statutory!

relationships.! This! part! will! demonstrate! that! the! definitions! are! understood,! at!

least!conceptually,!by!the!judicial!officers!as!encompassing!the!same!broad!concept,!

and!that!the!legislative!regimes!are!aiming!to!capture!relationships!that!display,!in!a!

broad!sense,!characteristics!that!are!similar!to!a!marriage.!This!part!will!show!that,!

with! few!exceptions,!when! the! judicial! officers! turn! their!mind! to! conceptualising!

the! essence! of! a! de! facto! relationship,! they! draw! on! certain! core! marriage[like!

criteria,! including! the! extent! to! which! a! couple! have! merged! their! lives! or! have!

displayed! a! mutual! commitment! to! a! shared! life.! Part! 5.4! examines! how! these!

definitions!are!actually!applied!in!practice.!

5.3.2)The)Relational)Definitions))

5.3.2.1)A)Couple)Living)in)a)MarriageSLike)Relationship)

It! is! self[evident! that! the!concept!of! ‘marriage’! is!a!point!of! reference! for!Western!

Australia!and!Northern!Territory,!since!the!relevant!legislation!defines!their!couple!

relationships!as!‘marriage[like’.! !However,!even!the!use!of!the!construct!‘marriage[

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

43!! FLA!!s!4AA(3);!FCA!s!13A(2);!Interpretation)Act)1987!(NSW)!s!21C(3);!Acts)Interpretation)
Act)1954!(Qld)!s!32DA(3);!Relationships)Act)2003!(Tas)!s!4(4);!Family)Relationships)Act)
1975!(SA)!s!11B(3);!De)Facto)Relationships)Act)1991!(NT)!s!3A(2);!Legislation)Act)2001!
(ACT)!s!169(2).!!
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like’!necessarily! imports! into!the!definition!value!judgements!as!to!the!nature!of!a!

‘marriage’.44!!

Given! the! countless! number! of! ways! parties! to! a! marriage! may! arrange! their!

domestic! lives,! the! construct! of! ‘marriage[like’! does! present! some! difficulty! for!

judicial!officers.!!As!Justice!Thackray!in!T)&)C45!aptly!expressed!it:!

How!then!is!a!judge!expected!to!decide!whether!a!relationship!between!a!man!and!a!
woman! (or! indeed! under! this! legislation! same[sex! couples)! is! ‘marriage[like’! in!
circumstances! when! married! couples! straddle! the! spectrum! from! the! deliriously!
happy!to!the!homicidally!estranged?46!!

Judicial! officers,! in! determining! these! matters,! are! very! careful! to! point! out! that!

while!there!is!a!significant!difference!between!living!together!and!living!together!in!

a!marriage[like!relationship,!the!point!at!which!the!line!is!drawn!is!dependent!on!an!

assessment! of! all! the! elements! of! the! relationship,! and! each! assessment! is!

necessarily! different.47!! A! number! of! Western! Australian! decisions48!have! quoted!

with!approval!the!following!observations!of!Gleeson!CJ,!made!in!obiter!dicta!in!MW)

v)Director)General)of)the)Department)of)Community)Services)(‘MW’):49!!

The!relationship!between!two!people!who!live!together,!even!though!it! is!a!sexual!
relationship,!may,!or!may!not,!be!a!relationship!in!the!nature!of!a!marriage!or!civil!
union.! ! One! consequence! of! relationships! of! the! former! kind! becoming!
commonplace!is!that! it!may!now!be!more!difficult,!rather!than!easier,! to! infer!that!
they! have! the! nature! of! marriage! or! civil! union,! at! least! where! the! care! and!
upbringing!of!children!are!not!involved.50!

This!passage!highlights!the!fact!that!the!difficult!task!assigned!to!judicial!officers!in!

determining! whether! a! relationship! meets! the! statutory! definition! is! further!

exacerbated! by! the! trend! identified! in! 2.2.1,! namely,! the! increasing! number! of!

people!who!are!living!together!in!intimate!but!non[marital!relationships.!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

44!!H)v)P![2011]!WASCA!78!(4!April!2011)![53]!(Murphy!JA!with!whom!Pullin!and!Buss!JJA!
agreed);!T)&)C![2010]!FCWA!91!(2!September!2010)![347];!MW)v)DirectorSGeneral)of)the)
Department)of)Community)Services)(2008)!244!ALR!205,!210![13]!(Gleeson!CJ).!

45!! [2010]!FCWA!91!(2!September!2010).!
46!! Ibid!338.!
47!! See,!eg,)H)v)P![2011]!WASCA!78!(4!April!2011)![55]!(Murphy!JA!with!whom!Pullin!and!
Buss!JJA!agreed);!T)&)C![2010]!FCWA!91!(2!September!2010)![353].!!!

48!!H)v)P![2011]!WASCA!78!(4!April!2011);!T)&)C![2010]!FCWA!91!(2!September!2010).!
49!! (2008)!244!ALR!205.!
50!! Ibid!209![10]!(Gleeson!CJ).!
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Gleeson! CJ! identified! domestic! arrangements! that! would! clearly! fall! within! the!

concept!of!marriage:!!

Traditional!concepts!of!marriage!and!the!family!as!institutions!for!the!protection!of!
children,! and! modern! concepts! of! shared! parental! responsibilities! even! in! the!
absence!of!a!formal!union,!may!come!into!play!in!characterising!the!relationship.51!

However,!his!Honour!also!noted!that:!

The! cohabiting! parties! to! many! relationships,! especially! first! relationships! of! the!
‘short[lived!and!childless’!kind!may!be!surprised!to!be!told!that!their!relationship!is!
in!the!nature!of!a!marriage!or!civil!union.!!They!may!intend!no!such!thing.!!The!same!
may! apply! to! some! people! in! longer[term! cohabitation! who! have! chosen! not! to!
marry.! It! is! the!common!intention!of! the!parties!as!to!what!their!relationship! is! to!
be,! and! to! involve,! and! as! to! their! respective! roles! and! responsibilities,! that!
primarily! determines! the! nature! of! that! relationship.! …! That! intention! may! be!
expressed,! or! it!may!be! implied.! !What! is! relevant! is! their! intention!as! to!matters!
that!are!characteristic!of!a!marriage!or!a!civil!union…!Plainly!‘living!together’!is!not!
enough.52!

This!is!an!important!passage!and!highlights!a!number!of!points!with!respect!to!the!

current!legislative!regimes.!!As!with!other!judicial!officers!before!and!after!him,!his!

Honour! acknowledges! that! to! describe! a! relationship! with! reference! to!marriage!

implies! a! view! about! the! nature! of! marriage.! His! Honour! has! also! identified!

domestic! arrangements! that! are,! in! his! opinion,! at,! or! beyond,! the! outer! limits! of!

what!may!be!generally!considered!within!the!concept!of!‘marriage[like’,!particularly!

some!short[lived!and!childless!relationships.!!

An! important! point! that! can! be! drawn! from! this! passage! relates! to! his! Honour’s!

comments!with!respect!to!the!common!intention!of!the!parties!to!the!relationship.!!

It! almost! goes! without! saying! that! the! subjective! intention! of! the! parties! to! a!

marriage! to! form! a! marital! relationship! is! explicit! in! the! marriage! contract.!!

However,! there! is! no! reference! to! the! common! intention! of! the! parties! in! the!

definition! of! a! de! facto! relationship,! nor! in! any! other! statutorily! defined!

relationship,!nor!is!it!one!of!the!indicia!listed.!!In!my!opinion,!Gleeson!CJ!is!referring!

here! to! the! parties! to! a! relationship! assuming! certain! roles! and! thus! associated!

responsibilities!towards!each!other!in!the!context!of!the!relationship!and!that!this,!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

51!! Ibid!211![14].!!
52!! Ibid!210[11![13][[14].!!
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in! his! Honour’s! opinion,! signals! an! express! or! implied! common! intention! and!

determines! the! true! nature! of! the! relationship.! For! Gleeson! CJ,! at! least,! the!mere!

presence!of!certain!characteristics!of!a!marriage!is!not!enough.!These!are!insightful!

comments!with! respect! to! the! understanding! of! what! constitutes! a!marriage[like!

relationship!and!are!broadly!consistent!with!my!position!as!to!the!circumstances!in!

which!the!state!can!justifiably!interfere!with!the!private!lives!of!individuals!in!this!

context! (see! Chapter! 3.2.1).! Gleeson! CJ! calls! a! relationship! that! displays! these!

qualities! one! that! is! ‘in! the! nature! of! a! marriage’;! I! call! it! a! socioeconomic!

partnership.!

As!will!be!seen,!except!for!one!case!decided!under!the!FLA,53!the!concepts!referred!

to! here! by! Gleeson! CJ! have! not! been! drawn! on! or! applied! to! any! extent! in! this!

context.54!This!is!because!the!term!‘marriage[like’!is!not!defined!in!the!legislation.!!It!

is! clear! that! more! than! ‘living! together’! is! required,! but! how! much! more! is! not!

immediately!apparent.!!The!question!is!left!to!judicial!officers!to!contemplate!what!

they! consider! the! common! understanding! of! a!marriage! to! be,! and! then,! after! an!

assessment!of!the!facts!and!elements!of!the!subject!relationship,!to!determine!if!it!is!

sufficiently! similar! to! a! marriage! to! warrant! it’s! classification! as! a! de! facto!

relationship.55!

5.3.2.2)A)Couple)Living)Together)on)a)Genuine)Domestic)Basis)

Given! the!origins!of! the! list!of! indicia! included! in! the! legislation! (see!1.3.2.1),! it! is!

interesting,!though!perhaps!not!surprising,!to!observe!that!the!concept!of!marriage!

is! also! often! expressly! used! as! a! point! of! reference!when! determining!whether! a!

couple! is! living! together! on! a! genuine! domestic! basis.! For! example,! in! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

53!!Barry)&!Dalrymple![2010]!FamCA!1271!(15!December!2010)![284]!–![285]:!Coleman!J!
made!specific!reference!to!Gleeson!CJ’s!comments!on!the!necessity!of!a!common!
intention!of!the!parties!as!to!the!nature!of!their!relationship,!and!made!express!findings!
on!the!facts!before!him!as!to!whether!or!not!the!parties!had!a!common!intention!to!form!
a!de!facto!relationship.!In!that!case!he!found!that!they!did!not.!!

54!! The!‘common!intention’!of!the!parties!is!an!essential!element!in!determining!the!
existence!of!a!constructive!trust!and!is!frequently!discussed!in!this!context.!See,!eg,!Lloyd)
v)Tedesco![2002]!WASCA!63!(27!March!2002).!

55!! This!was!acknowledged!in!the!recent!Western!Australian!Court!of!Appeal!case!of!H)v)P!
[2011]!WASCA!78!(4!April!2011)![53].!
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Queensland! case! of! FO) v) HAF,56!Keane! JA! said,! with! respect! to! the! phrase! ‘on! a!

genuine! domestic! basis’,! that! attention! is! drawn! to! whether! the! relationship!

‘exhibits!the!characteristics!of!the!relationship!of!marriage’.57!!

One!specific!characteristic!of!a!marriage!has!been!identified!by!a!number!of!judicial!

officers! as! being! particularly! important! in! deciphering! this! definition.! That!

characteristic!is!‘the!merging!of!lives’.!!In!KQ)v)HAE,58!a!Queensland!family!law!case,!

the!Court!stated!that!!!

a! ‘de! facto! relationship’! will! not! be! established! unless! it! can! be! shown! that! ‘the!
parties! have! so)merged)their) lives! that! they!were,! for! all! practical! purposes,! living!
together!as!a!married!couple.59!

The!phrase! ‘the!parties!have!so!merged!their! lives!that! they!were,! for!all!practical!

purposes,! living! together! as! a!married! couple’!was! quoted! from! the!New!Zealand!

decision! of!Thompson) v)Department)of) Social)Welfare.60!! Despite! the! fact! that! this!

phrase!was!used!by!Tipping!J! in!that!case!in!the!context!of!determining!whether!a!

person!who!was!in!receipt!of!social!welfare!benefits!was!in!a!relationship!that!was!

‘in! the!nature!of!a!marriage’,!61!it!has!been!quoted!with!approval! in! the!context!of!

both!family!property! law!and!succession!law!in!a!number!of!decisions! in!different!

Australian!jurisdictions!whose!definitions!do!not!contain!the!word!‘marriage’62!

In!the!Family!Court,!the!same!expression,!with!a!slight!modification,!has!been!used!a!

number!of! times!to! illuminate!the!essence!of!a!de!facto!relationship.! !For!example!

Murphy!J!refers!in!Jonah)&)White63!to!

[t]he!manifestation!of!a!relationship!where! ‘the!parties!have!so!merged!their! lives!
that!they!were,!for!all!practical!purposes,!“living!together”!as!a!couple!on!a!genuine!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

56!! [2006]!QCA!555!(19!December!2006).!
57!! Ibid![24].!
58!! [2006]!QCA!489!(24!November!2006).!
59!! Ibid![17][[19]!(emphasis!added,!footnotes!omitted).!
60!! [1994]!2!NZLR!369,!374.!
61!! As!contained!in!s!63!of!the!Social)Security)Act)1964!(NZ).!
62!!LAB)v)AWH![2009]!QSC!310!(26!September!2009)![3]:!family!property!law;!Vaughan)v)
Hoskovich![2010]!NSWSC!706!(30!June!2010)![64]:!succession!law;!Jonah)&)White!(2011)!
45!Fam!LR!460![56][[57]:!family!property!law;!WPA)v)MLX![2011]!QSC!315!(27!October!
2011)![12]:!succession!law;!Dubois)&)Inwood!(2011)!FMCAfam!1337!(22!December!
2011)![54]:!family!property!law.!

63!! (2011)!45!Fam!LR!460.!
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domestic!basis’.!!It!is!the!manifestation!of!‘coupledom’,!which!involves!the!merger!of!
two!lives!as!just!described,!that!is!the!core!of!a!de!facto!relationship!as!defined!and!
to!which!each!of! the!statutory! factors!(and!others! that!might!apply! to!a!particular!
relationship)!are!directed.64!

In!the!view!of!these!judicial!officers,!who!sit! in!different!jurisdictions!and!who!are!

charged!with!determining!the!existence!of!a!de!facto!relationship!for!the!purpose!of!

both! family! and! succession! law,! the! common! understanding! of! a! de! facto!

relationship!is!a!‘merging!of!two!lives’!to!a!sufficient!extent.!!!

The! concept! of! ‘the! merging! of! two! lives’! is! not! expressly! contained! in! the!

definitions! themselves! but! has! been! imported! into! the! understanding! of! the!

statutory! definitions! by! the! judicial! officers.! It! must! be! noted! that! the! degree! to!

which!the!parties’!lives!have!merged!is!also!not!one!of!the!indicia!listed!in!any!of!the!

legislative! instruments.! ! However,! it! is! arguably! of! a! very! similar! character!

(although!perhaps!of!a!somewhat!higher!standard)! to! the!degree!to!which!parties!

have!a! ‘mutual!commitment!to!a!shared!life’,!which!is!one!of!the!indicia!the!courts!

are!invited!to!consider!in!all!the!legislative!regimes!covered!in!this!chapter.!!Indeed,!

some!judges!place!significant!importance!on!this!indicium!in!determining!whether!a!

relationship!meets!the!requisite!standard.65!!!

This!concept!expressed!as!the!‘merging!of!two!lives’,!the!‘mutual!commitment!to!a!

shared!life’,!or!‘mutual!commitment!towards!a!common!purpose’,!is!one!of!the!core!

understandings!of!a!marital!relationship!(see!3.2.2).!This!is!clear!from!the!extracts!

cited!above!and!also!from!commentators!in!this!area.66!!Importantly,!it!is!also!one!of!

the!characteristics!of!a!marriage!that!has!the!potential!to!cause!significant!injustice!

to!a!party!to!the!relationship!and!that!drove!the!need!for!reform!both!with!respect!

to!family!property!law!(see!3.2.2.2)!and!family!provision!law!(see!4.2.2.1).!

Nevertheless,! it! is!not!a!universally!held!view!that!this!concept! is!essential!to!a!de!

facto!relationship.! !Other!judicial!officers,! in!grappling!with!their!understanding!of!

the!term! ‘on!a!genuine!domestic!basis’!expressly!distance!the!concept!of!marriage!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

64!! Ibid!472![60].!See!also!Jensen)&)Taylor)[2011]!FMCAfam!1251!(25!November!2011)![39].!
65!! See,!eg,!T)&)C![2010]!FCWA!91!(2!September!2010)![355];!Robson)v)Quijarro![2009]!
NSWCA!365!(11!November!2009)![59]!

66!! Anthony!Dickey,!'Two!Problems!Concerning!De!Facto!Relationship!Proceedings'!(2009)!
83!Australian)Law)Journal!588,!588.!
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from!the!statutory!definition!of!a!de!facto!relationship.!!For!example,!in!the!federal!

family!law!case!of!Moby)&)Schulter,67!Mushin!J!stated!that!‘it!is!inappropriate!to!try!

to!draw!parallels!between!a!marriage!and!a!de! facto!relationship!as!contemplated!

by! the! legislation.’68!! In! support! of! his! view,! his! Honour! pointed! out! the! patent!

legislative!differences!between!a!marriage!and!a!de!facto!relationship,!including!the!

legal!requirement!that!a!marriage!have!a!marriage!certificate,!that!the!parties!to!a!

marriage!be!of!the!opposite!sex,!and!the!prohibition!against!a!person!being!married!

to!more!than!one!person,!none!of!which!applies!to!de!facto!relationships.!!However,!

his!Honour!then!went!further!and!challenged!the!view!that!the!essence!of!marriage!

and!de!facto!relationships!are!the!same,!remarking!that:!

![w]hile!the!legislation!includes!‘the!degree!of!mutual!commitment!to!a!shared!life’!
as! one! of! the! relevant! circumstances,! sometime! referred! to! in! the! context! of!
marriage! as! ‘consortium) vitae’,! there! is! no! requirement! that! there! be! such! a!
commitment!in!order!for!a!de!facto!relationship!to!exist.69!!

For!Mushin!J,!the!concept!of!a!de!facto!relationship!is!diverse,!and!arguably!broader!

than!a!marriage[like!relationship.!!Moreover,!his!reasons!for!judgment!intimate!that!

it!was!the!legislature’s!intent!that!the!concept!of!a!de!facto!relationship!be!different!

in!essence!from!the!concept!of!marriage.!!!

In!Vaughan)&)Bele,70!Cronin!J!cited!with!approval!the!reasoning!of!Mushin!J!in!Moby)

&)Schulter.! !Indeed,!in!another!matter,!Cronin!J!stated!that!while!the!definition!of!a!

de!facto!relationship!will!include!two!people!who!have!merged!their!lives!into!a!life!

as!a!couple,!his!Honour!also!suggested!that!it!is!possible!‘that!two!people!could!live!

very! individual! lives!as!a!couple!preferring!not!to!merge!their!existences’!and!still!

be!regarded!as! in!a!de!facto!relationship.71!Similarly,! in!an!earlier!District!Court!of!

Queensland! decision,72!Wall! DCJ! stated! that! ‘[t]here! are! an! infinite! variety! of!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

67!! (2010)!FLC!93[447.!
68!! Ibid!85,006.!
69!! Ibid.!
70!! [2011]!FamCA!436!(9!June!2011)![11].!
71!! Smyth)&)Pappas![2011]!FamCA!434!(9!June!2011)![7].!!
72!! JR)v)PO![2002]!QDC!289!(23!October!2002).!
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circumstances!that!can!exist! in!relation!to!de!facto!couples!that!do!not!necessarily!

exist!with!marriages.’73!

On!this!interpretation!at!least,!the!definition!of!a!de!facto!relationship!in!the!FLA!is!

different,! and!arguably!broader,! than! the!definition!under! the!Western!Australian!

legislation,! both! of! which! govern! determination! of! property! adjustment! on! the!

breakdown!of!a!relationship.!I!will!return!to!this!below!(5.3.3).!

5.3.2.3)A)Relationship)as)a)Couple)

It! is! important! to!make! specific! reference! to! the!NSW!and!Tasmanian!definitions.!!

These! definitions! are,! at! first! reading,! markedly! different! from! the! definitions!

already!discussed.!!Neither!includes!the!term!‘genuine!domestic!basis’.!!Instead!the!

relationships!are!defined!in!terms!of!a!relationship!as!a!couple,!and,!as!noted!above,!

the! Tasmanian! definition! does! not! include! the! requirement! that! the! couple! ‘live!

together’,! although! the! extent! to! which! the! parties! to! the! relationship! share! a!

common!residence!is!one!of!the!indicia!the!courts!may!take!into!consideration!when!

determining!these!matters.!!!

As!a!general!principle!of!statutory!construction,!general!words!are!to!be!given!their!

plain! and! ordinary!meaning! unless! the! contrary! is! shown.74!The! definition! of! the!

word! ‘couple’! in! the! Macquarie! Dictionary! (5th! ed.)! includes:! ‘two! people! in! a!

romantic! relationship:! a) young) married) couple.’) Similarly,! the! Australian! Oxford!

Dictionary! (6th! ed.)! defines! a! ‘couple’! as! two! people! who! are!married! to,! or! in! a!

sexual! relationship!with,! each! other.! ! Thus,! in! a! strict! sense,! the! relationships! in!

these!jurisdictions!are!simply!two!people!in!a!romantic!and/or!sexual!relationship!

who! may,! or! in! the! case! of! Tasmania,! may! or! may! not,! live! together.! ! On! this!

understanding,! the! reach! of! the! legislation! would! extend! beyond! those! limits!

identified!by!Gleeson!CJ!for!relationships!defined!as!‘marriage[like’!and!would!also!

encompass! a! greater! range! of! relationships! than! if! the! phrase! ‘genuine! domestic!

basis’!had!been!used,!as!no!‘genuine’!domesticity!is!explicitly!required.!!Indeed!Gzell!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

73!! Ibid!9.!
74! Dennis!Pearce!and!Robert!Geddes,!Statutory)Interpretation)in)Australia!(Lexis!Asia!
Pacific,!7th!ed,!2011)![2.24].!
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J,! in!Ye)v)Fung,75!a!succession!law!case,!said!that!the!NSW!definition! ‘connotes!two!

adult! unmarried! persons! living! together,! united! by! love,! or! living! together! in! a!

romantic!relationship.’76!

However,!the!decision!in!Robson)v)Quijarro77!indicates!that!the!NSW!Court!of!Appeal!

regards! a! de! facto! relationship! in! NSW! as! requiring!more! than! just! a! cohabiting!

romantic! or! sexual! relationship.! Barrett! J,! in! Petersen) v) Gregory,78!described! the!

concept! of! ‘living! together! as! a! couple’! as! being! a! ‘personal! commitment! that! is!

mutually!acknowledged!and!of!an!emotional!kind!transcending!the!mere!fact!of!the!

shared! residential! setting’,79!and! the!NSW!Court!of!Appeal! in!Delany)v)Burgess,80)a!

family!property!law!matter,! found!that!there!needed!to!be!a!substantial!sharing!of!

two! lives,! a! mutual! commitment,! in! that! case! at! an! emotional! and! mutually!

supportive!level.81!!

Indeed,! like! many! of! the! decisions! in! other! jurisdictions! discussed! above,! the!

concept! of! ‘marriage’! is! also! used! as! a! point! of! reference! for! NSW! courts! when!

determining! the! existence! of! a! de! facto! relationship.! ! For! example,! White! J! in!

Vaughan)v)Hoskovich82!made!reference!to! ‘persons!merging!their!lives![so]!that!for!

all!practical!purposes!they!live!together!as!a!married!couple’.83!

There!are!very! few!decisions! in!Tasmania! concerning! significant! relationships,! let!

alone! any!discussion!on! the!meaning!of! ‘significant! relationship’.! ! The!decision!of!

Holt! M! in! Vincent) v) Smith,84!in! deciding! whether! or! not! the! parties! were! in! a!

significant! relationship,! sheds! some! light! on! how! this! definition! might! be!

interpreted:!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

75!! [2006]!NSWSC!243!(7!April!2006).!
76!! Ibid![65].!!The!relationship!is!question!was!not!a!romantic!or!sexual!relationship!and!
thus!failed!this!test.!!!

77!! [2009]!NSWCA!365!(11!November!2009)![59].!
78!! [2007]!NSWSC!8!(27!January!2007).!
79!! Ibid![11].!
80!! [2007]!NSWCA!360!(13!December!2007).!
81!! Ibid![44][[45].!
82!! [2010]!NSWSC!706!(30!June!2010).!!
83!! Ibid![65].!
84!! [2004]!TASSC!141!(3!December!2004).!
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It! is! common! ground! that! the! applicant! and! the! respondent! have! never! been!
married!to!each!other,!but!lived!together!as!if!husband!and!wife!for!over!ten!years!
until!May!2004!with!there!being!a!dependent!child!of!the!relationship.85!!!

Keeping!in!mind!the!discussion!with!respect!to!NSW!above,!it!would!be!reasonable!

to!assume! that! the!omission!of! the!element! ‘on!a!genuine!domestic!basis’!has!not!

significantly! affected! the! interpretation!of! this! definition.! !However,! it! is! arguable!

that!the!Tasmanian!legislative!regime!may!capture!a!broader!range!of!relationships!

with!the!omission!of! the!element!of! ‘living!together’! (see!discussion!below!on!this!

element),!even!though!the!courts!may!still!look!at!the!extent!of!common!residence.!!

5.3.2.4)South)Australia)

South! Australia! stands! out! from! the! other! jurisdictions! in! both! the! name! of! the!

statutory!relationship,!a!‘close!personal!relationship’,!and!in!the!way!it!is!defined.!!It!

will! be! recalled! that! a! close! personal! relationship! is! a! relationship! between! two!

adults!who!‘live!together!as!a!couple!on!a!genuine!domestic!basis’,!which!in!and!of!

itself! is! unremarkable! in! light! of! the! above! discussion.! ! However,! the! South!

Australian!definition!also!explicitly! allows! for! the! ‘couple’! to!be! related!by! family,!

and! contains! a! ‘Note’! to! the! definition! which! provides:! ‘Two! people! may! live!

together! as! a! couple! on! a! genuine! domestic! basis! whether! or! not! a! sexual!

relationship! exists,! or! has! ever! existed! between! them.’ 86 !! A! ‘Note’! in! South!

Australian! legislation! does! not! form! part! of! an! Act,87!and! although! under! general!

principles! of! statutory! interpretation! a! note! cannot! govern! the! text! of! an! Act,! it!

cannot! be! disregarded.88!! Although,! as! I! noted! above,! the! principles! of! statutory!

interpretation! give! general! words! their! ordinary! meaning! unless! the! contrary! is!

shown,!the!additions!to!this!definition!would!imply!that!the!word!‘couple’!assumes!a!

different!meaning!from!the!meaning!discussed!above.!!!

A!further!principle!of!statutory!construction!that!has!been!established!by!the!courts!

is! that! all!words! in! the! legislation!must! ‘prima! facie! be! given! some!meaning! and!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

85!! Ibid![8].!
86!!Family)Relationships)Act)1975!(SA)!s!11.!
87!!Acts)Interpretation)Act)1915!(SA)!s!19(2)(b).!
88!! Pearce!and!Geddes,!above!n!74,![4.54].!
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effect.’89!The!understanding!of!the!word!‘couple’!from!5.3.2.3,!namely,!two!people!in!

a! romantic! and/or! sexual! relationship,! would!without! doubt! add!meaning! to! the!

definition!of!a!close!personal!relationship.!The!other! legislative!regimes!discussed!

in! the! chapter! that! use! the! word! ‘couple’! clearly! import! this! understanding! and,!

although!in!a!different!context,!s!4(2)!of!the!Social)Security)Act)1991!(Cth)!provides!

that!a!‘member!of!a!couple’!includes!a!person!who!is!in!a!de!facto!relationship!with!

another! person,! determined! by! reference! to! a! list! of! indicia! very! similar! to! that!

contained! in! the! legislative! regimes! discussed! in! this! chapter.! However,! this!

understanding!of!‘couple’!clearly!does!not!accord!with!the!parties!being!related!by!

family! (indeed,! ancestors,! descendants! and! blood! related! siblings! are! explicitly!

excluded! from! the! definition! contained! in! the! Social) Security) Act),! and! this!

understanding!does!not!accord!with!the!‘Note’!to!the!definition.!!Thus,!I!suggest,!the!

definition! contained! in! the! South! Australian! legislation! is! ambiguous! as! to! what!

types!of!relationships!it!covers.!!To!understand!why!this!is!so!we!need!only!to!look!

at!the!history!of!the!legislation!in!South!Australia!concerning!de!facto!relationships,!

and!the!parliamentary!debates!over!the!last!six!or!so!years.!!!

South!Australia!was!the!last!jurisdiction!in!Australia!to!enact!reforms!for!same[sex!

couples.! ! In! 2004! and! 2005! bills!were! introduced! to! extend! de! facto! relationship!

status! to! same[sex! couples,! but! these!were!unsuccessful,! and! it!was!not!until! late!

2006! that! the! Statutes) Amendment) (Domestic) Partners)) Act) 2006! (SA)! was!

introduced,!giving!same[sex!couples!the!same!rights!and!obligations!as!heterosexual!

de!facto!couples.!!!

This! amending!Act!made! a! number! of! changes! that! are!worthy!of! comment.! ! The!

legislation! as! it! stood! prior! to! the! amending! Act! was! known! as! the! De) Facto)

Relationships) Act) 1996) (SA).! ) Under! that! Act! the! relevant! statutory! couple!

relationship!was!called!a! ‘de! facto!relationship’!and!was!defined!as!a! ‘relationship!

between!a!man!and!a!woman,!who!although!not!legally!married!to!each!other,!live!

together! on! a! genuine! domestic! basis! as! husband! and! wife’.! The! amending! Act!

changed! the! name! of! the! primary!Act! to! the!Domestic)Partners)Property)Act)1996)

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

89!! Ibid![2.26].!



) ) Chapter)Five:)Couple)Relationships)

! 205!

and!also!changed!the!name!and!definition!of!the!couple!relationship!that!falls!under!

its!cover.!!!

Why!was!it!necessary!for!the!legislature!to!change!the!name!of!the!primary!Act!and!

the!name!of!the!relationship!when!it!seems!that!all!that!was!required!was!to!change!

the!definition!to!include!couples!who!were!of!the!same!sex?!!I!would!suggest,!in!the!

same! way! that! Reg! Greycar! and! Jenni! Millbank! have! suggested! in! relation! to!

corresponding!NSW! reforms,90!that! the! reforms!were! framed! in! this!way! so! as! to!

make! them! about! property! rather! than! sexuality,! or! more! specifically,!

‘homosexuality’.! ! The! introduction! of! the!word! ‘property’! in! the! Act’s! title! goes! a!

long!way!to!support!this!proposition,!and!the!term!‘close!personal!relationship’!is!in!

no! way! analogous! to! ‘marriage[like’! and! therefore! removes! any! implications! of!

conjugality! and! any! symbolic! connotations! of! ‘marriage’! and! ‘marriage[like’! from!

the!relationship’s!name.!!

The! Attorney[General! went! to! great! lengths! to! explain! that! this! legislation! went!

beyond!extending!rights!to!same[sex!couples,!so!as!to!include!other!‘worthy’!people,!

described!as! ‘close!companions’!or! ‘life[partners’,!and!that! it!covered,!for!example,!

‘two! elderly! ladies’! who! live! together! in! a! ‘supportive! personal! relationship’.91!!

Indeed,!as!can!be!seen,!South!Australia!went!so!far!as!to!take!‘sex’!explicitly!out!of!

the!equation!through!the!addition!of!the!‘Note’!to!the!definition.!!This!was,!in!theory,!

unnecessary! since,! as! in! all! the! other! jurisdictions,! the! absence! of! a! sexual!

relationship!is!not!of!itself!fatal!to!the!finding!of!a!de!facto!relationship!but!merely!

one! of! the! characteristics! that! the! court! may! take! into! consideration.! ! I! say! ‘in!

theory’! because! relationships!defined! in! terms!of! ‘marriage[like’! and! ‘as! a! couple’!

are,! by! definition! and! common! understanding,! relationships! that! are! of! a! sexual!

nature.!

Thus,! like! NSW’s! and! the! ACT’s! ‘domestic! relationship’,! South! Australia’s! ‘close!

personal! relationship’!was! intended! to!extend! the!ambit!of! the! legislation!beyond!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

90!! Reg!Graycar!and!Jenni!Millbank,!'The!Bride!Wore!Pink!...!To)the)Property)(Relationships))
Legislation)Amendment)Act)1999:!Relationships!Law!Reform!in!New!South!Wales'!(2000)!
17!Canadian)Journal)of)Family)Law!227,!251[52.!

91!! South!Australia,!Parliamentary)Debates,!House!of!Assembly,!14!November!2006,!1207![
1208!(M!J!Atkinson).!
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heterosexual! and! same[sex! couples.! ! However,! South! Australia’s! approach! is!

different! from! NSW’s! approach.! ! NSW! has! two! separate! definitions! under! the!

general!cover!of!a!‘domestic!relationship’,!namely!a!de!facto!relationship!and!a!close!

personal! relationship.! ! Like! the! ACT,! South! Australia! attempted! to! define! one!

relationship!more!broadly.! !However,!unlike!the!ACT,!South!Australia!has!used!far!

more!ambiguous!terminology.!!I!wonder,!given!the!fact!that!the!definition!contains!

the!explicit!requirement!that!the!two!people!live!together!as!a!‘couple’,!whether!the!

legislation!would,! if! tested,! in! fact!have! the! intended!reach.! !A!review!of! the!cases!

that!have!used! this! legislation!revealed!none! that! involve! the!kind!of! ‘life!partner’!

described!by!the!Attorney[General.!!

5.3.3)A)Single)Comprehensive)Notion)or)Concept?)

With!the!possible!exception!of!South!Australia,!and!notwithstanding!the!comments!

made!by!Mushin!and!Cronin! JJ!and!Wall!DCJ!referred!to!above,! the!above!analysis!

demonstrates!that!when!judicial!officers!attempt!to!conceptualise!the!essence!of!a!

de! facto! relationship,! they! refer! either! explicitly! to! the! concept! of! ‘marriage’! or!

implicitly!to!‘marriage’!through!a!discussion!of!the!characteristics!of!a!marriage,!in!

particular,! the!extent!to!which!the!two!people!to!a!relationship!have!merged!their!

lives!or!have!a!mutual!commitment!to!a!shared!life.!!

Thus,!keeping!in!mind!the!subject!matter!of!these!legislative!regimes,!as!reflected!in!

the!comments!noted!above!with!respect!to!the!diversity!of!personal!relationships,!I!

submit! that! these! definitions! are! understood! by! the! judicial! officers! as!

encompassing!the!same!broad!concept!and,! in!particular,!as!attempting!to!capture!

relationships! that! display,! in! a! broad! sense,! characteristics! that! are! similar! to!

marriage.!!The!above!analysis!also!supports!the!proposition!that!it!does!not!matter!

if! the! nature! of! the! relationship! is! being! characterised! for! the! purposes! of! family!

property!law!or!succession!law.!!!

I!pause!here!to!make!some!comments!with!respect!to!these!observations.!!First,!the!

wording!of!some!of!the!definitions!leaves!room!for!a!broader!interpretation!of!what!

constitutes! a! de! facto! or! domestic! relationship,! as! evidenced! by! the! comments! of!

Mushin!and!Cronin!JJ!and!Wall!DCJ!above!(see!5.3.2.2),!although!as!I!note!below,!the!

comments!with!respect!to!the!FLA!may!be!in!error.! !More!importantly!though,!we!
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are!still!left!with!a!certain!level!of!ambiguity!as!to!what!it!means!to!merge!lives!and!

to!what!extent!lives!need!to!be!merged!so!as!to!meet!the!requisite!threshold!—!in!

other!words,!what!more! than! ’living! together’! is! required.! ! To! understand! this,! a!

more! detailed! analysis! of! the! types! of! relationships! that! have! been,! and!have! not!

been,!found!to!be!a!de!facto!or!domestic!relationship!is!required.! !I!undertake!this!

analysis!in!5.4!below.!!!

It!also!must!be!noted!that,!although!I!am!suggesting!that!each!of!these!definitions!is!

defining! the! same! broad! concept! of! a! marriage[like! relationship,! as! a! matter! of!

statutory! construction! some! jurisdictions! may! include! certain! relationships! that!

would! be! excluded! through! the! operation! of! the! statutory! provisions! in! other!

jurisdictions.! ! The! definitions! in! South! Australia,! Tasmania! and! the! Northern!

Territory!come!to!mind!in!this!respect.!!For!South!Australia,!the!extent!of!the!sexual!

relationship!between!the!parties!is!not!a!factor!that!comes!into!consideration!when!

determining!these!matters.!!One!therefore!wonders!whether!a!relationship!like!that!

considered! in! the! NSW! decision! of! Smith) v) Daniels, 92 !in! which! a! long! term!

relationship!which!displayed!a!significant!level!of!mutual!support!was!found!not!to!

be! a! de! facto! relationship! as! there! was! no! evidence! proffered! of! a! sexual!

relationship! between! the! applicant! and! the! deceased,! would! have! satisfied! the!

South!Australian!definition.! Similar!observations! can!be!made!with! respect! to! the!

Tasmanian!and!Northern!Territory!definitions!and!the!absence!of!the!requirement!

that!the!couple!live!together.!!!!

It!is,!of!course,!not!at!all!surprising!that!judicial!officers!who!have!considered!these!

matters!reference!the!concept!of!‘marriage’!when!considering!what!the!essence!of!a!

de!facto!relationships!is,!and!I!suggest!this!is!so!for!a!number!of!reasons.!!Firstly,!as!I!

have!already!noted,!and!discuss!in!more!detail!below,!all!the!jurisdictions!contain!a!

near! identical! list! of! indicia! or! circumstances! that! the! courts! may! take! into!

consideration!when!determining!the!existence!of!a!de!facto,!domestic,!significant,!or!

close!personal!relationship.!!And!while!it!is!regularly!acknowledged!by!the!courts,93!

and! was! explicitly! acknowledged! by! the! NSW! Law! Reform! Commission! back! in!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

92!! [2010]!NSWSC!604!(7!June!2010).!
93!! See,!eg,!Re)Sigg)(dec’d))[2009]!VSC!47.!
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1983,94!that! one! cannot! generalise! as! to! what! constitutes! a! traditional! or! even!

typical!marriage,!the!courts!are!undertaking!a!task!that!compares!certain!aspects!of!

the!subject!relationship!to!a!list!of!features!which!were,!at!one!time!at!least,!thought!

to! characterise! a!marriage.! ! As! I! noted! at! 1.3.2.1,! this! list! is! drawn! from! a! list! of!

characteristics! originally! devised! by! Powell! J! in! D) v) McA,95!which! itself! contains!

many!of!the!features!identified!in!the!1983!NSW!Law!Reform!Commission!Report,!

compiled!as!representing!‘indicia’!of!a!marriage!relationship.96!!!

Secondly,! it! seems! that! at! the! time! when! heterosexual! de! facto! relationship!

legislation!was!first!introduced!in!the!States!and!Territories,!most!of!the!legislation!

either!explicitly!or!implicitly!referenced!a!marriage[like!relationship.!!NSW,!in!its!De)

Facto)Relationships)Act)1984,)for!example,)defined!a!‘de!facto!relationship’!as!living!

together! as! ‘husband! and! wife! on! a! bona! fide! domestic! basis’.! ! Victoria,! in! its!

Property) Law) Act) 1958,! defined! a! ‘de! facto! relationship’! as! two! people! ‘living!

together!or!having!lived!together!as!if!they!were!husband!and!wife’.!!Indeed,!when!

the! heterosexual! de! facto! legislation!was! introduced! in! that! State!with! respect! to!

family!property!law,!the!Minister!made!it!clear!that!the!purpose!of!that!part!of!the!

Bill! was! to! assimilate! the! rights! and! obligations! of! de! facto! partners! to! that! of!

parties! to!a!marriage.97!Tasmania,! in! its!De)Facto)Relationships)Act)1999,!defined!a!

‘de! facto! relationship’! as! a! man! and! a! woman! who! ‘live! together! on! a! genuine!

domestic!basis!as!husband!and!wife’.!!Queensland,!in!its!Succession)Act!1981,!defined!

a! ‘de!facto!spouse’!as! ‘a!person!who!had!lived!in!a!connubial!relationship!with!the!

deceased’.98!! It! is! also! worth! noting! the! clear! link! that! is! made! in! the! NSW! and!

Tasmanian! definitions! between! living! as! husband! and! wife! and! doing! so! on! a!

‘genuine!domestic!basis’.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

94! New!South!Wales!Law!Reform!Commission,!De)Facto)Relationships,!Report!No!36!(1983)!
[17.8].!

95!! (1986)!11!Fam!LR!214.!
96!! New!South!Wales!Law!Reform!Commission,!above!n!94,![17.11].!
97!! Victoria,!Parliamentary)Debates,!Legislative!Council,!12!August!1987,!112!(J!H!Kennan!
(Attorney!General),!and!the!Hon!E!H!Walker!(Minister!for!Agricultural!and!Rural!
Affairs)).!

98!! Before!the!Property)Law)Amendment)Act)1999!(Qld)!was!passed,!Queensland!did!not!
recognise!de!facto!relationships!(heterosexual!or!same[sex)!for!family!property!law!
purposes.!!In!2001!wide!reaching!reforms!introduced!a!definition!of!de!facto!
relationship!into!the!Acts)Interpretation)Act)1954!(Qld)!which!became!applicable!for!
most!Queensland!law!with!respect!to!de!facto!relationships.!
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When! these! legislative! regimes!were! amended! to! include! same[sex! relationships,!

there!were!substantial!changes!made!in!the!wording!of!the!definitions,!even!if,!as!I!

have!argued!above,!they!have!not!changed!the!underlying!meaning.! !NSW!kept!the!

same!relationship!name!but!changed!the!name!of!the! legislative! instrument!to!the!

Property)(Relationships))Act)1984,!and!changed!the!definition!to!‘living!together!as!a!

couple’.! ! In! Victoria! the! relationship! was! no! longer! a! ‘de! facto! relationship’! but!

became! a! ‘domestic! relationship,’! and! the! definition! became! ‘living! together! as! a!

couple!on!a!genuine!domestic!basis’.!In!Tasmania!the!name!of!the!relationship!was!

changed! to! a! ‘significant! relationship’.! ! A! review! of! the! Tasmanian! parliamentary!

debates! shows! that! this! change! was! because! the! legislation! ‘now! will! extend! to!

same[sex! couples’,99!with! the! relationship! being! defined! as! two! adult! people!who!

‘have!a!relationship!as!a!couple’.!!In!Queensland,!the!definition!was!moved!into!the!

Acts)Interpretation)Act)1954! and!became! ‘living! together!as!a! couple!on!a!genuine!

domestic! basis’.! Western! Australia! and! Northern! Territory! were! the! only!

jurisdictions! that! retained! their! de! facto! relationship! as! a! ‘marriage[like’!

relationship! and! merely! extended! its! scope! also! to! include! relationships! of! the!

same[sex.!

While! the! gendered! phrase! ‘as! husband! and! wife’! is! clearly! inappropriate! for! a!

definition! that! includes! couples! of! the! same[sex,! these! legislative! regimes! went!

much! further! that! just! amending! or! replacing! these!words.! In! these! jurisdictions,!

including! South! Australia! as! discussed! above,! there! seemed! to! be! reluctance! to!

include! marriage! or! marital! terms! in! a! relational! definition! that! covered! both!

heterosexual! and! same[sex! relationships.! ! As! Jenni! Millbank! observes,! this! move!

away!from!marital!language!was!‘reinforced!by!the!fact!that!in!many!Acts!the!use!of!

‘spouse’! in! association!with! the! phrase! ‘de! facto’!was! dropped! and! replaced!with!

partner.’100!

When!these!changes!are!juxtaposed!against!those!States’!referral! legislation!to!the!

Commonwealth,! the! entire! situation! appears! to! be! somewhat! peculiar.! !With! the!

exception! of! South!Australia,! each! of! the! legislative! instruments! that! referred! the!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

99!! Tasmania,!Parliamentary)Debates,!House!of!Assembly,!Wednesday!25!June!2003,!29!(Mrs!
Jackson).!

100!Jenni!Millbank,!'The!Changing!Meaning!of!"De!Facto"!Relationships'!(2006)!12!Current)
Family)Law)82,!84.!
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States’! power! on! financial! matters! with! respect! to! de! facto! relationships! to! the!

Commonwealth,!called!the!couple!relationship!a!‘de!facto!relationship’!and!defined!

it! as! ‘a! marriage[like! relationship! (other! than! a! legal! marriage)! between! two!

persons’.101!!When!taking!into!consideration!the!basis!of!the!power!with!respect!to!

de! facto! financial! causes! under! the! FLA,! this! would! have! the! additional! effect! of!

limiting! those! relationships! to! which! the! FLA! has! jurisdiction! to! marriage[like!

relationships,102!which! prima! facie! casts! serious! doubt! on!Mushin! and! Cronin! JJ’s!

interpretation!of!the!definition!contained!in!the!FLA.!

The! third! reason!why! it! is! not! surprising! that!marriage! is! expressly! or! implicitly!

used!as!a!point!of!reference!by!judicial!officers!when!determining!these!matters!is!

the!use!of!the!term!‘de!facto’,!which!is!currently!used!by!five!jurisdictions!and,!with!

the!exception!of!the!ACT,!has!at!one!time!or!another!been!used!by!all.!!With!respect!

to!the!use!of!the!term!‘de!facto’,!Bryson!J!in!Davies)v)Sparkes103)said:!

Why!are!the!words!‘de!facto’!used;!what!is!the!fact!to!which!this!refers!and!why!in!
Latin;! why! are! the! partners! referred! to! as! husband! and! wife! when! the! subject!
begins!with!the!fact!that!they!are!not;!what!is!a!domestic!basis!on!which!people!can!
live! and! how! can! it! be! bona! fide;!what!would! be!mala! fides;! and!why! does! Latin!
recur?! The!meaning! of! the!words! is! not! found! by! answering! these! questions:! the!
language! used! is! the! common! coin,! not! attempted!precision;! and! that! is!what! the!
subject!matter!required.!The!definition!does!not!use!language!which!is!charged!with!
special!legal!meaning!or!with!any!particular!difficulty!of!understanding.!Exposition!
and!exegesis!could!add!little!to!understanding!and!could!do!little!to!assist!the!task!of!
applying!the!concept!to!any!particular!set!of!facts.104!

Whilst!I!agree!with!Bryson!J!that!the!term!‘de!facto’!is!now!common!coin,!at!the!risk!

of! trying! to! ‘attempt! precision’,! the! terms! ‘de! facto! relationship’! and! ‘de! facto!

partner’! are! not! strictly! correct.! ! The! Macquarie! Dictionary! (5th! ed.)! defines! ‘de!

facto’!as!‘1.!in!fact;!in!reality,!2.!actually!existing,!whether!with!or!without!right’.!In!

Latin! it!means! ‘concerning! fact’.! ‘De! facto’! is! commonly! used! in! contrast!with! ‘de!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

101)Commonwealth)Powers)(De)Facto)Relationships))Act)2003)(NSW);!Commonwealth)Powers)
(De)Facto)Relationships))Act)2003!(Qld);!Commonwealth)Powers)(De)Facto)Relationships))
Act)2004)(Vic);!Commonwealth)Powers)(De)Facto)Relationships))Act)2006!(Tas).!

102!For!parties!to!relationships!who!reside!in!all!states!with!the!exception!of!South!Australia.!
Note!that!parties!to!relationship!who!reside!in!Western!Australia!are!not!governed!by!
the!FLA!for!these!matters!but!those!relationships!are!already!limited!to!‘marriage[like’!
relationships.!

103!(1989)!13!Fam!LR!575.!
104!Ibid!577.!
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jure’,!which!is!defined!as!‘by!right!or!according!to!law’.!!Thus!when!we!refer!to!a!‘de!

facto!relationship’!in!common!use!language,!I!would!submit!that!we!actually!mean!

‘de!facto!marriage’,!that!is,!a!relationship!that!looks!like!a!marriage,!without!being!a!

marriage! at! law.! !Without! the! term! ‘marriage’! implied! in! the! expression! ‘de! facto!

relationship’! or! ‘de! facto! partner’,! the! adjective! ‘de! facto’! is!meaningless.! ! Indeed,!

this!point!is!further!reinforced!by!the!practice!of!some!judicial!officers!of!referring!

to!‘de!facto!wife’!and!‘de!facto!husband’!in!their!reasons!for!judgment.105!!

5.4!DETERMINING!THE!CHARACTER!OF! THE!RELATIONSHIP!–!THE! INDICIA!AND!OTHER!

FACTORS!

Each! legislative! regime! discussed! in! this! chapter! provides! a! list! of! circumstances!

designed!to!assist!the!courts!in!determining!whether!or!not!a!particular!relationship!

meets!the!requisite!standard.!!However,!in!each!jurisdiction!the!legislative!provision!

includes! words! to! the! effect! that! ‘No! particular! finding! in! relation! to! any! of! the!

circumstances!is!to!be!regarded!as!necessary!in!deciding!whether!the!persons!have!

the! statutory! relationship’.! ! As! Fitzgerald! J,! in!Lynham)v)DirectorSGeneral)of)Social)

Security,106!said!with!respect!to!how!this!list!is!intended!to!assist:!

Each! element! of! a! relationship! draws! its! colour! and! significance! from! other!
elements,! some! of!which!may! point! in! one! direction! and! some! in! another.! !What!
must!be!looked!at!is!the!composite!picture.!!Any!attempt!to!isolate!individual!factors!
and! to! attribute! to! them! relative! degrees! of!materiality! or! importance! involves! a!
denial!of!common!experience!and!will!almost!inevitably!be!productive!of!error.107!

Keeping! in! mind! this! consideration,! and! that! caution! must! be! exercised! when!

comparing! and! contrasting! the! factual! circumstances! of! decisions! that! have! been!

made,!the!analysis!in!this!part!serves!a!number!of!purposes!for!this!thesis.!Firstly,!it!

closely!examines!each!of!the!indicia!to!help!elucidate!the!specific!characteristics!of!a!

relationship!the!courts!are!looking!for!within!that!particular!indicium.!!Secondly,!it!

investigates! the! characteristics! of! a! relationship! that! judicial! officers,! in! practice,!

regard!as!important!or!even!essential!in!determining!whether!a!relationship!is!one!

that! falls! under! the! relevant! statutory! definition.! This! analysis! also! helps! in!

understanding! how! a! court! determines! when! a! de! facto! relationship! begins! and!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

105!See,!eg,!Abrahams)&)Wilson![2011]!FMCAfam!1037!(29!September!2011).!
106!!(1983)!9!Fam!LR!305.!
107!!Ibid!307.!
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when!it!ends.!The!results!of!all!of! these! findings!will!assist! in!the!more!normative!

analysis!undertaken!in!Part!5.5,!which!concerns!the!level!of!disconnect!between!the!

application!of!the!current!definitions!and!the!types!of!relationships!I!suggest!should!

be!the!focus!of!the!legislative!regimes.!

There!are!some!other!important! insights!that!the!following!analysis!provides!with!

respect! to! the! application! of! the! statutory! definitions.! This! part! shows! that! the!

threshold!for!a!relationship!to!be!classified!as!a!de!facto!relationship!is!particularly!

low,!and!that!the!category!of!de!facto!relationship!is!particularly!broad.!Of!specific!

interest! is! the! finding! that,! notwithstanding! the! judicial! officers’! conceptual!

understanding! of! de! facto! relationships! as! discussed! in! Part! 5.3,! not! much!more!

than! living! together! is! required! for! the! statutory! definitions! to! be! satisfied.! ! In!

particular,!it!is!not!necessary!for!the!parties!to!a!relationship!to!have!merged!their!

lives! to! any! material! extent! to! be! regarded! as! being! in! a! de! facto! relationship,!

provided!they!are!living!together!in!a!sexually!intimate!relationship!and!outwardly!

present!themselves!as!a!couple.!!!

The! indicia! listed! for! each! jurisdiction’s! legislative! regime! are! represented! in! the!

following!table:!

Characteristic( Cth( WA( NSW( Qld( Tas( SA( NT( ACT(

Duration!of!relationship! ! ! ! ! ! ! ! !

Resided!or!living!together! ! ! ! ! ! ! ! !
Extent!of!common!residence! ! ! ! ! ! ! ! !
Sexual!relationship! ! ! ! ! ! ! ! !
Financial!dependence/!
interdependence!

! ! ! ! ! ! ! !

Acquisition,!ownership!&!use!of!
property!

! ! ! ! ! ! ! !

Mutual!commitment!to!shared!life! ! ! ! ! ! ! ! !
Care!and!support!of!children! ! ! ! ! ! ! ! !
Reputation!and!public!aspects!! ! ! ! ! ! ! ! !
Performance!of!household!duties! ! ! ! ! ! ! ! !
Registration!of!relationship! ! ! ! ! ! ! ! !
Financial!agreement! ! ! ! ! ! ! ! !
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The!discussion!below,!although!under!the!headings!of!each!individual!indicium,!will!

not!necessarily!be!restricted! to!a!discussion!of! that! indicium.!This! is!because,!as! I!

have! explained,! the! list! should! not! be! applied! in! a! mechanical! way! to! the!

circumstances!of!a!case,!and,!as!Fitzgerald! J!noted,! ‘each!element!of!a!relationship!

draws!its!colour!and!significance!from!the!other!elements’.! !Thus!the!discussion!of!

any!particular!indicium!will!overlap!and!intersect!with!that!of!other!elements.!!

It!is!important!to!note!that!some!of!the!cases!that!will!be!discussed!concern!family!

property!law!matters!that!arose!in!jurisdictions!that!no!longer!govern!the!financial!

causes!on! the!breakdown!of!de! facto! relationships.! !However,! consistent!with!my!

proposition! that!each!of! the!definitions!encompasses! the!same!broad!concept,! the!

judicial! officers! in! both! the! federal! and! Western! Australian! regimes! refer! to!

decisions!that!have!been!made!in!other!jurisdictions!and!regard!those!decisions!as!

instructive.108!Thus!the!decisions!in!the!jurisdictions!which!no!longer!govern!family!

property!law!matters!are!still!relevant!for!this!discussion.!!

5.4.1)The)Duration)of)the)Relationship)

Both! the! federal! and! Western! Australian! family! property! law! regimes! require! a!

minimum! duration! of! two! years! for! a! de! facto! relationship,! absent! any! common!

children! or! significant! contribution.! The! family! provision! regime! in! Queensland!

requires! two! years,! the! regime! in! South! Australia! requires! three,! and! there! is! no!

minimum!duration!in!the!family!provision!regimes!in!ACT!(for!a!domestic!partner),!

NSW,! Tasmania,! Northern! Territory! and! Western! Australia.! That! said,! as! the!

wording!of!this!indicium!implies,!consideration!of!it!is!not!limited!to!a!discussion!of!

the! duration! of! the! de! facto! relationship,! but! can! and! often! does! include!

consideration! of! the! duration! of! the! relationship! as! a! whole,! i.e.,! the! court! can!

consider!the!circumstances!of!the!relationship!before!and!after!the!asserted!de!facto!

relationship.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

108!!See,!eg,!H)v)P![2011]!WASCA!78!(4!April!2011),!Jonah)&)White!(2011)!45!Fam!LR!460.!
But!see!Baker)v)Landon!(2010)!238!FLR!210,!216!in!which!Reithmiller!FM!warned!
against!relying!on!authorities!from!other!jurisdictions.!This!view!is!not!widely!
subscribed!to.!
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The!analysis!below!of!‘the!nature!and!extent!of!common!residence’!will!demonstrate!

that! it! is!not! a! requirement! that! the!parties! live! together! full[time,! and! that! there!

can!be!in!existence!a!de!facto!relationship!even!when!the!parties!to!that!relationship!

are! living! apart.! ! But!what! if! the! parties!were! no! longer! in! a! couple! relationship!

while!living!apart,!but!then!recommenced!the!relationship!at!a!later!date?!!Can!the!

two!or!more!periods!of!the!de!facto!relationship!be!aggregated!or!is!this!seen!as!the!

end! of! one! relationship! and! the! beginning! of! another?! ! This! is! important! in!

determining! whether! a! relationship! meets! the! minimum! duration! or! whether! a!

party!to!a!relationship!that!has!broken!down!is!within!time!to!make!an!application.!

In! Tasmania,! the! legislative! regime! explicitly! provides! that! the! relationship!must!

have! been! ‘for! a! continuous! period! of! not! less! than! 2! years’! before! the! court! can!

consider!making! an! order.109!! In! the! early! days! of! the! NSW! de! facto! relationship!

regime!it!was!held!that!in!a!situation!in!which!one!of!the!parties!had!determined!not!

to!‘live!together’!with!the!other,!even!if!only!as!a!trial!or!temporary!separation,!then!

the!relationship!ceased.110!!And!while!the!2005!NSW!decision!in!Milevsky)v)Carson111!

appeared!to!adopt!a!different!approach,!with!a!relationship!spanning!over!22!years!

but!including!a!four!year!break!being!characterised!as!one!de!facto!relationship,!in!

the!more!recent!NSW!Court!of!Appeal!case!of!Delany)v)Burgess112!it!was!held!that!a!

de!facto!relationship!that!existed!for!two!years,!followed!by!a!six[month!separation,!

then! a! further! four! years! together,! was! in! actuality! two! separate! de! facto!

relationships.113!!

This!can!be!contrasted!with!the!position!in!Western!Australia!and!under!the!FLA.!!In!

Western!Australia,!s!205Z(2)!of!the!FCA!provides:!!

[i]n!deciding!whether!there!has!been!a!de!facto!relationship!between!the!partners!
for! at! least! 2! years,! the! court!must! consider!whether! there!was! any! break! in! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

109)Relationships)Act)2003!(Tas)!s!37(1).!Note,!though,!that!the!Tasmanian!significant!
relationship!does!not!require!the!parties!to!have!lived!together.!

110)Hibberson)v)George!(1989)!12!Fam!LR!725,!740!(Mahoney!JA).!!See!also!Lipman)v)Lipman!
(1989)!13!Fam!LR!1.!

111![2005]!NSWSC!299!(13!April!2005)![66].!
112![2007]!NSWCA!360!(13!December!2007).!
113!!Ibid![71]!and![!73]!(Mason!P,!with!whom!Hammerschlag!J!agreed!entirely!and!Beazley!JA!
agreed!on!this!point).!
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continuity!of!the!relationship!and,!if!so,!the!length!of!the!break!and!the!extent!of!the!
breakdown!in!the!relationship.!!!

In!the!Western!Australian!family!law!case!of!L)&)C,114!Thackray!CJ!considered!a!de!

facto!relationship!that!had!two!periods!of!five!years!and!one!year,!broken!by!a!one[

year! separation,! and! held! that! the! relationship! had! not! ended! during! that!

separation,! so! that! the! relevant! period! was! an! aggregate! of! the! two! periods! of!

cohabitation.! ! It!was! found! that! a! de! facto! relationship! could,! like! a!marriage,! be!

treated!as!one!relationship!rather!than!a!number!of!separate!relationships!even! if!

there!were!periods!of!separation!during!the!relationship.!!

The!Family!Court!has! interpreted!the!concept!of!aggregating!two!or!more!periods!

together!in!one!de!facto!relationship!extremely!broadly!as!the!matter!of!Hamblin)&)

Dahl115!illustrates.! ! In! the! trial,! Demack! FM! was! asked! whether! two! periods! of!

cohabitation,! one! of! just! over! four! years! and! one! of! 19! months,! which! were!

separated! by! a! period! of! ten! years,! could! be! aggregated! for! the! purpose! of!

determining!the!required!two!year!period!of!the!de!facto!relationship.!!!

Declarations!as!to!the!existence!of!a!de!facto!relationship!under!the!FLA!are!made!

pursuant!to!s!90RD!FLA.!!In!particular,!sub[s!2!provides!that:!

2.!A!declaration!under!subsection!(1)!of!the!existence!of!a!de!facto!relationship!may!
also!declare!any!or!all!of!the!following:!

(a)!the!period,!or!periods,!of!the!de!facto!relationship!for!the!purposes!of!paragraph!
90SB(a).!

This!section!makes!it!clear!that!the!legislation!allows!for!two!or!more!periods!of!a!

de!facto!relationship!to!be!aggregated.!!On!this!basis,!the!Federal!Magistrate!found!

that!the!two!periods!could!be!aggregated.!!The!Full!Court!of!the!Family!Court!upheld!

this!decision!on!appeal.116!!!

Looking!at!the!use!of! the!word! ‘periods’! in!ss!90RD(2)(a)!and!90SB(a)!of! the!FLA,!

the! Full! Court! found! that! the! legislature! would! not! have! intended! to! impose! on!

litigants! the! burden! of! establishing! whether! a! relationship! recommenced! after! a!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

114![2005]!FCWA!23!(1!March!2005).!
115!(2010)!239!FLR!111,!upheld!on!appeal:!Dahl)&)Hamblin!(2011)!254!FLR!49.!See!also!
Smyth)&)Pappas)[2011]!FamCA!434!(9!June!2011).!

116!!Dahl)&)Hamblin!(2011)!254!FLR!49.!
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breakdown!should!be!categorised!as!a!new!relationship!or!whether!the!breakdown!

constituted!some!sort!of!dividing!line!between!periods!of!one!relationship.!!The!Full!

Court!found!that!the!concept!of!‘periods’!meant!that!for!the!purposes!of!Part!VIIIAB!

of! the! FLA! there! can! be! only! one! relationship.! ! The! Court! noted! that! the!

circumstances! of! the! periods! together! and! apart! will! be! relevant! in! determining!

what!is!a!‘proper’!maintenance!order!or!a!‘just!and!equitable’!property!order.!!Thus,!

while! the!overall! length!of! the! relationship! is! important,!neither! the! length!of! the!

smaller! ‘periods’! together! nor! the! intention! of! the! parties! as! to! whether! the!

breakdown!is!temporary!or!permanent!comes!into!consideration!in!determining!the!

overall!duration!of!the!relationship.!

This! is! an! interesting! point.! ! Clearly! allowing! a! number! of! smaller! cohabitation!

periods! to! be! added! together! broadens! the! ambit! of! relationships! that! will! be!

classified!as!a!de! facto!relationship! for! the!purposes!of! family! law.! !While! the!Full!

Court!acknowledges!this,!their!Honours!suggest!that!consideration!of!these!matters!

will!form!part!of!what!is!a!just!and!equitable!property!order.!!!

This!is!another!example!of!how!the!courts!look!to!what!may!happen!in!a!marriage!in!

determining!whether! a! relationship!meets! the! statutory! test.!Moreover,! this! is! an!

example,!of!which!others!will!be!seen!below,!of!the!tendency!of,!in!this!instance,!the!

family! property! legislative! regime,! to! capture! a! broad! range! of! relationships! and!

then! leave! it! to! the! judicial! officer,! in! determining! what! is! just! and! equitable,! to!

restrict! the! rights! and! obligations! that! flow.! ! In! other! words,! the! idea! is! that!

although! the! threshold! for! relationship! recognition! is! low,! the! consequences!will!

not!necessarily!attach.!!The!extent!to!which!this!approach!is!applied!in!practice!and!

the!extent!to!which!it!is,!in!a!normative!sense,!appropriate,!is!discussed!in!5.5!below.!

5.4.2)Living)Together))

This!section!will!incorporate!a!discussion!of!the!element!of!‘living!together’,!which!is!

an!explicit!requirement!in!each!statutory!definition!with!the!exception!of!Tasmania!

and!Northern!Territory,!and!also!the!indicium!of!‘the!nature!and!extent!of!common!

residence’!or!words! to! that!effect.! ! It! is! interesting! to!note! that,! in!addition! to! the!

element! of! ‘living! together’! and! the! indicium!of! ‘common! residence’,! the!Western!

Australian! legislative! regime! suggests! its! courts! also! consider! ‘whether! the! 2!
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persons! have! resided! together’117!and! the! ACT! lists! as! one! of! its! indicators! of! a!

domestic! partnership! ‘whether! [the! parties! to! the! relationship]! are! living!

together’. 118 !! Given,! as! noted! above,! that! in! both! those! jurisdictions! it! is! a!

definitional!requirement!that!the!parties!to!the!relationship!be!‘living!together’,!the!

need! for! the! additional! indicium! in! Western! Australia! and! the! ACT! is! not!

immediately!apparent!and!appears!to!be!redundant.!!

Although! it! has! not! always! been! the! case,119!it! has! been! accepted! in! all! relevant!

jurisdictions! that! the! concept! of! ‘living! together’! does! not! import! any! notion! of!

proportion!of!time.120!The!parties!to!a!relationship!do!not!need!to!be!living!together!

full[time!to!seek!relief.!!They!can!live!apart,!at!least!for!some!of!the!time,!and!still!be!

in!a!de! facto! relationship.! !A! consideration!of! the!nature!and!extent!of! a! common!

residence! is! used! by! the! courts! in! determining! whether! the! parties! to! the!

relationship!meet!the!necessary!requirement!of!‘living!together’.121!

To! what! extent! do! the! parties! to! a! relationship! need! to! be! living! in! the! same!

residence!to!satisfy!the!definitional!requirement!of!‘living!together’?!!As!always!that!

depends!on!the!circumstances!of!the!case.!!Consider!the!NSW!succession!law!case!of!

Vaughan)v)Hoskovich.122!)The!plaintiff!and!the!deceased!had!been! in!a!relationship!

spanning! 11! years.! ! Both! the! plaintiff! and! the! deceased! maintained! separate!

residences! throughout! the! relationship! but! from! early! on! in! the! relationship! the!

deceased!stayed!at!the!plaintiff’s!house!every!weekend.! !The!deceased!had!keys!to!

the!plaintiff’s!home!and!kept!clothes!and!toiletries!and!some!of!his!tools!there.!The!

plaintiff! and! the! deceased! did! not! own! any! property! together,! they! did! not! have!

joint!bank!accounts,!and!they!had!separate!employment.!!They!shared!expenses!on!

joint! activities! approximately! equally.! ! The! deceased! carried! out! or! supervised!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

117!)Interpretation)Act)1984!(WA)!s!13A(2)(b).!
118!!Legislation)Act)2001)(ACT)!s!169.!
119!!See!Hibberson)v)George!(1989)!12!Fam!LR!725;!PY)v)CY!(2005)!34!Fam!LR!245,!247![7]!
(de!Jersey!CJ).!

120!!See,!eg,!Moby)&)Schulter!(2010)!FLC!93[447,!85,043![140];!Hayes)v)Marquis)[2008]!
NSWCA!10!(21!February!2008)![78].!

121!!Hayes)v)Marquis![2008]!NSWCA!10!(21!February!2008)![78]!(McColl!JA);)T)&)C![2010]!
FCWA!91!(2!September!2010)![358].!

122!![2010]!NSWSC!706!(30!June!2010).!See!also!the!early!family!provision!case!of!Weston)v)
Public)Trustee!(1986)!4!NSWLR!407,!in!which!the!deceased!and!the!applicant!spent!2!to!
3!nights!per!week!and!all!weekend!together!and!in!which!Young!J!found!the!applicant!
was!‘living!as!his!wife!on!a!genuine!domestic!basis’.!!!
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substantial! renovations! to! the! plaintiff’s! home! and! spent! time! on! maintenance,!

repairs!and!renovations!to!the!property.!!When!the!deceased!stayed!at!the!plaintiff’s!

home! they! shared! domestic! duties.! ! The! trial! Judge,! in! finding! that! a! de! facto!

relationship! existed!between! the!plaintiff! and! the!deceased,! placed!weight! on! the!

finding!that!they!were!regarded!as!a!de!facto!couple!by!friends!and!family,!that!they!

had!attempted!to!have!a!child!together,!and!that!the!deceased!was!regarded!by!the!

plaintiff’s!son!as!his!step[father.123!

The!Court! in! the!NSW! family!property! law!case!of!Greenwood)v)Merkel124)came! to!

the! same! conclusion.! In! that! case! the! parties! maintained! separate! residences!

throughout! the! relationship! of! 6! years! and! never! established! a! common! home!

together! (apart! from! a! seven! month! period! in! which! they! lived! together! in! a!

property!owned!by!one!of! the!parties!and!that!party’s!sister).! !They!did,!however,!

spend!most!nights!together!at!each!other’s!homes!and!jointly!borrowed!money!for!

business!interests.!Substantial!contributions!were!also!made!by!one!of!the!parties!to!

the!other’s!property!and!business!interests,!as!a!result!of!which!significant!injustice!

would!ensue!if!relief!were!not!granted.!!!

These! decisions! can! be! contrasted!with! the!NSW! family! property! law! case! of!Del)

Gallo) v) Frederiksen. 125 !Although! the! parties! agreed! they! were! in! a! de! facto!

relationship,! the! length! of! the! relationship! was! in! dispute,! with! the! applicant!

claiming!it!lasted!almost!five!years!and!the!defendant!arguing!it!was!just!three.!They!

disagreed! as! to! when! the! de! facto! relationship! began.! ! The! Court! found! that! the!

parties!were!not!in!a!de!facto!relationship!when!each!was!living!in!and!maintaining!

separate!residences,!notwithstanding!that!they!stayed!at!each!other’s!residence!four!

to! five! nights! per! week.! ! This! finding! was! important! when! determining! the!

contributions!made!by!each!of! the!parties! to! the! relationship!and! the!property!of!

the!parties.!!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

123!!See!also!the!NSW!family!provision!caw!of!Barnsley)v)Riakos![2011]!NSWSC!635!(11!July!
2011)![20][[23],!in!which!the!parties!maintained!their!own!residences!throughout!their!
16!year!relationship!and!spent!time!at!each!other’s!residences!approximately!four!nights!
per!week.!

124!!(2004)!31!Fam!LR!571.!
125!!Del)Gallo)v)Frederiksen![1999]!NSWSC!737!(23!July!1999):!first!instance!decision;!Del)
Gallo)v)Frederiksen!(2000)!27!Fam!LR!162:!appeal!decision.!
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The!matter!of!Del)Gallo)v)Frederiksen!also!highlights!another!important!issue!in!the!

determination! of! these! matters,! namely,! the! determination! of! when! a! de! facto!

relationship! begins! and! ends.! ! The! social! science! research! analysed! in! Chapter! 2!

shows! that! personal! relationships,! in! addition! to! being! diverse,! are! dynamic,! and!

transition! into,! out! of,! and! through!different! phases,! sometimes! very! gradually.! It!

will! be! recalled! from! the! analysis! in! Chapter! 2.4.1! and!2.4.2! that! for!many! young!

couples!the!transition!into!cohabitation!is!not!a!planned!or!deliberate!decision,!and!

is!not!necessarily!viewed!by!the!parties!to!the!relationship!as!a!change!in!the!nature!

of!the!relationship!or!a!transition!into!a!relationship!that!is!of!a!different!character.!!

However,! the! nature! and! extent! of! the! common! residence! is! very! often! a! key!

indicator! used! by! the! courts,! and! as! a! consequence! by! the! parties! to! the!

relationship,! ex! post! facto,! in! determining!when! the! statutory! relationship! began!

and!ended.!!

In!Del)Gallo)v)Frederikson,!it!was!not!until!the!parties!were!living!together!full[time!

that!the!Court!found!the!de!facto!relationship!had!begun.126!!Another!clear!example!

of! this! is! the! early!NSW! family! law! case! of!Roy)&)Sturgeon.127!! In! that!matter! the!

parties! to! the! relationship! initially!maintained! separate! residences,! but! over! time!

gradually!began! spending!more!and!more! time! together,!until! the!plaintiff!moved!

from!her!home!unit,!which! she!owned,! into! the!defendant’s!home.!Powell! J! found!

that! the! de! facto! relationship! began! at! the! time! the! plaintiff! moved! in! with! the!

defendant.!!

A!more! recent! example! is! the! federal! family! law! case! of! Smyth)v)Pappas.128!! This!

matter!concerned!a!relationship! that!spanned!10!years,!during!which! time,! it!was!

found,!the!relationship!changed!in!nature.!!There!was!a!dispute!between!the!parties,!

inter! alia,! as! to! when! cohabitation! began.! ! Cronin! J! made! findings! as! to! when!

cohabitation!initially!began!based!on!evidence!including!official!poll!cards!for!local!

elections!and!letters!sent!to!the!respondent!at!the!applicant’s!address.!!His!Honour!

found!that!the!de!facto!relationship!began!at!the!time!of!cohabitation.! !His!Honour!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

126!![1999]!NSWSC!737!(23!July!1999).!!The!appeal!was!dismissed!(see!Del)Gallo)v)
Frederiksen!(2000)!27!Fam!LR!162).!!Although!certain!aspects!of!Macready!M’s!reasons!
for!judgment!were!criticised!by!the!NSW!Court!of!Appeal,!this!finding!was!not.!!

127!!(1986)!11!Fam!LR!271.!
128!![2011]!FamCA!434!(9!June!2011).!!
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also! found!that,!after!a!break,! the!de! facto!relationship!resumed!at! the! time!when!

the!parties!recommenced! living!together.129!!Finally,! the! federal! family! law!case!of!

Moby) &) Schulter130!is! an! excellent! example! of! the! close! correlation! between! the!

commencement!of!a!de! facto!relationship!and!the!commencement!of!cohabitation.!!

Although! it!was! found! by!Mushin! J! that! there!was! only! one! de! facto! relationship!

between! the! applicant! and! the! respondent,131!his! Honour! found! that! there! were!

seven!separate!periods!of!that!relationship.!!Each!period!of!the!de!facto!relationship!

began!with! the! applicant!moving! into! the! respondent’s! home!and! ended!with! the!

applicant!moving!out!of!the!respondent’s!home.132!

While! there! are!many! further! examples! of! this! correlation,133!it! is! not! always! the!

case!that!the!de!facto!relationship!is!found!to!begin!when!cohabitation!begins.!!One!

example!is!Pike)&)Howlett,134!in!which!Turner!FM!expressly!found!that!the!de!facto!

relationship!did!not!commence!at!cohabitation!but!rather!some!nine!months!later,!

although,! and! unfortunately! for! present! purposes,! her! Honour! did! not! provide!

reasons!in!her!ex!tempore!reasons!for!judgment!as!to!why!this!finding!was!made.!

Although! a! de! facto! relationship! is! often! seen! as! ending!when! one! of! the! parties!

moves! out! of! the! shared! residence,! this! is! not! necessarily! due! to! the! fact! of! the!

physical!separation!but!more!because!it!is!the!clear!intention!of!the!parties!that!the!

relationship!has!ended.135!!This!position!can!be!contrasted!with!the! lack!of!regard!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

129!!Smyth)&)Pappas![2011]!FamCA!434!(9!June!2011)![68].!
130!!(2010)!FLC!93[447.!!
131!!See!discussion!in!5.4.1.!!
132!!Note!that,!consistent!with!the!proposition!that!‘living!with’!does!not!necessarily!mean!
‘living!with!full!time’,!during!the!period!that!the!applicant!was!living!with!the!
respondent,!it!was!for!two!weeks!out!of!every!month.!

133!!See,!eg,!S)v)B)(2004)!32!Fam!LR!84!(see!discussion!of!the!matter!below!in!5.4.3);!Harper)
&)Pint![2011]!FamCA!771!(24!August!2011)![11]!and![42];!KTA)v)ANE![2008]!QSC!315!
(18!November!2008)![11];!Delany)v)Burgess![2007]!NSWCA!360!(13!December!2007)!
[42];!EB)v)CT![2008]!QSC!303!(26!November!2008)![12][[14]!(respondent!started!
staying!overnight!at!the!applicant’s!home!full!time!during!Sept!1997!and!the!Court!found!
the!de!facto!relationship!commenced!no!later!than!1!October!1997);!Drew)v)
Papatriantafillou![2009]!NSWDC!353!(14!August!2009),!in!which!the!dispute!between!
the!plaintiff!and!the!defendant!as!to!when!the!de!facto!relationship!ended!was!resolved!
by!the!Court!finding!that!it!ended!when!the!plaintiff!moved!out!of!the!defendant’s!house.!

134!![2010]!FMCAfam!802!(9!July!2010).!
135!!Howland)v)Ellis!(2001)!28!Fam!LR!656![19]!(Stein!JA!with!whom!Meagher!JA!and!Ipp!AJA!
agreed);!Smyth)&)Pappas![2011]!FamCA!434!(9!June!2011)![13].!
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paid! by! the! courts! to! the! parties’! subjective! intentions! in! determining!when! a! de!

facto!or!domestic!relationship!began!and!!even!in!finding!that!one!existed.!

5.4.3)Whether)a)Sexual)Relationship)Exists)

As! I! have! noted! above,! each! jurisdiction! makes! it! explicit! that! no! particular!

characteristic! is! necessary! in! any! particular! relationship! to! find! that! a! de! facto!

relationship!exists.!!At!first!blush!the!legislation’s!suggested!inquiry!into!whether!a!

sexual!relationship!exists!between!the!parties!indicates!that!while!the!existence!of!a!

sexual! relationship! will! support! a! positive! finding,! the! absence! of! a! sexual!

relationship!will!not!be!fatal!to!a!positive!finding.!!However,!the!discussion!above!in!

5.3,!in!particular!5.3.2.3,!also!demonstrates!that,!with!the!possible!exception!of!the!

current! regime! in! South! Australia,! the! concept! of! a! relationship! as! a! couple,!

including!those!relationships!defined!as! ‘marriage[like’,! imports!at!a!minimum!the!

requirement!that!the!relationship!has,!at!least!to!some!extent,!a!sexual!element.!!Of!

course!the!analysis!above!also!demonstrates!that!more!than!a!sexual!relationship!is!

required!to!meet!the!statutory!definitions,!but!the!understanding!of!a!relationship!

as!a!couple!would!suggest! that! there!must!be!some!evidence!of!a!sexual!aspect! to!

the! relationship! for! the! courts! to!be! able! to!make!a!positive! finding.! ! Indeed,! this!

latter!proposition!is!supported!by!a!review!of!the!case!law!in!which!it!appears!that!it!

is! almost! impossible! to! prove! the! existence! of! a! de! facto! relationship,! without!

establishing!there!was,!at!least!at!some!point!and!to!some!extent,!a!sexual!aspect!to!

the!relationship!between!the!parties.!!

This! can! be! illustrated! by! comparing! the! decisions! of! Smith) v) Daniels136!(a! NSW!

succession! law!matter)!and!S)v)B137!(a!Queensland!family!property! law!matter).! In!

Smith) v)Daniels! the! subject! relationship! failed! to!meet! the! statutory! test! for! a! de!

facto! relationship.! ! The! 25! year! relationship! between! two!women,!who! had! been!

living! together! for! many! years,! was! characterised! by! close! feelings! of! affection,!

companionship! and!mutual! support,! as!well! as! a! significant! amount! of! emotional!

and!financial!dependence!and!interdependence.!The!parties!ran!a!business!together!

and!purchased!property!together!(as!tenants!in!common!(equal!shares)!and!in!the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

136!![2010]!NSWSC!604!(7!June!2010).!!
137!!S)v)B!(2004)!32!Fam!LR!84!(first!instance),!S)v)B!(No)2)!(2004)!32!Fam!LR!429!(appeal).!
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name!of!the!applicant).!The!applicant!looked!after!and!cared!for!the!deceased!right!

up! until! her! death.! !However,! in! finding! that! a! de! facto! relationship! did! not! exist!

between!the!two!women,!the!trial!Judge!attached!significant!weight!to!the!fact!that!

the!applicant!did!not! ‘claim!especially! to!have!had!a! sexual! relationship!with! [the!

deceased]’!and!that!the!deceased!had!not!publically!proclaimed!the!relationship.138!

In!S)v)B,!a!de!facto!relationship!was!found!to!have!existed!between!the!parties!both!

at! first! instance!and!on!appeal.139!! In!that!matter,! the!defendant’s!house!contained!

two! self[contained! parts.! ! Throughout! the! relevant! period,! the! defendant! had!

resided!in!one!part.!!The!applicant,!having!spent!three!years!living!in!another!house,!

which! the!defendant! also!owned!but!did!not! reside! in,!moved! into! the!other! self[

contained! part! of! the! defendant’s! home,! together! with! her! son! from! a! previous!

relationship.! ! It! was! common! ground! that! throughout! the! relevant! period! the!

plaintiff!and!the!defendant!primarily!lived!in!these!separate!self[contained!divisions!

of! the! house.! ! They! had! separate! addresses! for! mail! and! separate! telephone!

accounts.! ! Although! there!was! a! sexual! relationship! between! the! two,! the! parties!

maintained! separate! bedrooms! in! their! separate! parts! of! the! house.! ! During! the!

relevant! period! both! parties! had! at! some! point! represented! to! third! parties! that!

they!were!not!in!a!de!facto!relationship!with!each!other.140!!!

Although!the!trial!Judge!found!that!during!this!time!there!was!some!intermingling,!

the! parties! maintained! separate! bank! accounts! and! apart! from! a! joint! venture,!

which!was!separately!identifiable!and!funded!by!the!defendant,!there!was!no!joint!

property.! In! determining! that! a! de! facto! relationship! had! existed! between! the!

parties! for! a! period! of! about! four! years,! the! trial! Judge! found! that! the! plaintiff!

‘routinely!performed!household!duties!for!the!defendant!including!preparing!meals!

and!cleaning’141!and! that! the!defendant!helped! the!plaintiff!with! the! care,! support!

and! welfare! of! her! son.! ! The! trial! Judge! found! there! was! a! significant! degree! of!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

138!!Ibid![53].!
139!The!appeal!found!that!although!it!was!open!to!the!trial!Judge!to!find!that!a!de!facto!
relationship!existed,!the!Court!of!Appeal!found!it!ended!earlier,!which!meant!that!the!
Court!could!not!award!the!judgment!to!the!plaintiff.!!

140!!The!plaintiff!to!Centrelink!and!the!defendant!to!his!insurance!company:)S)v)B!(2004)!32!
Fam!LR!84![25],![30].!!!

141!!Ibid)[41].!
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financial!dependence!by!the!plaintiff!on!the!defendant!for!those!four!years.!!By!this!

his!Honour!meant!that!the!defendant!paid!for!most!of!the!outgoings!and!also!most!

of!the!entertainment,! including!holidays.! !The!plaintiff!also!did!not!pay!rent!to!the!

defendant.! ! The! trial! Judge! found! the! provision! and! acceptance! of! residence! a!

significant! indicator! that! the! parties! had! undertaken! a! mutual! commitment! to! a!

shared! life.142!! Again! this! supports! the! observations!made! in! the! previous! section!

with!respect!to!the!significance!of!cohabitation!and!the!determination!of!the!point!at!

which!a!de!facto!relationship!is!said!to!begin.!!!

In! contrasting! these! two! relationships,! it! can! be! seen! that! the! first! relationship!

displayed!a!far!greater!degree!of!co[residence,!was!significantly!longer,!had!a!much!

higher! level! of! intermingling!of! resources! and! lives,! and! involved! the!purchase!of!

property.! ! However,! it! lacked! the! sexual! aspect! that! was! present! in! the! second!

relationship.! !Indeed!the!NSW!legislative!regime,!under!which!the!first!matter!was!

decided,!provides!excellent! fodder! for! the!proposition!that! there!must!be!a!sexual!

aspect!to!a!relationship.!!Under!both!succession!law!and!family!property!law!(prior!

to!1!March!2009)!applicants!could!ask!the!court!to!find!a!de!facto!relationship!or!in!

the! alternative! a! ‘close! personal! relationship,’! a! statutory! relationship! defined! in!

non[couple! terminology! (see! Chapter! 6).! ! This! required! the! courts! to! determine!

what!characteristics!are!essential! to!the! finding!of!either!type!of!relationship!with!

respect! to! the! circumstances! of! the! case.! ! Although! there!were! sexually! intimate!

relationships!that! failed!the!de!facto!relationships!test,!supporting!the!proposition!

that!sexual!intimacy!is!not!enough,143!there!were!relationships!that!were!found!not!

to! be! a! de! facto! relationship! as! those! relationships! were! not! of! a! sexual! nature,!

Smith)v)Daniels!being!a!case!in!point.144!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

142!!Ibid.!
143!!See,!eg,!Przewoznik)v)Scott![2005]!NSWSC!74!(4!February!2005);!Hayes)v)Marquis![2008]!
NSWCA!10!(21!February!2008),!in!which!the!sexually!intimate!relationship!was!
characterised!as!both!a!de!facto!and!a!close!personal!relationship!at!various!points!in!the!
relationship.!!

144!!See!also!Ye)v)Fung![2006]!NSWSC!243!(7!April!2006),!in!particular![63][[65];!Moss)v)
Burgess![2009]!NSWDC!138!(19!June!2009);!Sharpless)v)McKibbin![2007]!NSWSC!1498!
(14!December!2007).!!In!the!latter!two!cases!the!relationships!were!found!to!have!
changed!from!a!de!facto!relationship!to!a!close!personal!relationship!when!the!parties!no!
longer!shared!a!bedroom.!!These!cases!are!discussed!in!further!detail!in!Chapter!6!on!
Non[Couple!Relationships.!
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Excluding! any! decisions! from! South! Australia,! which! necessarily! exclude! any!

enquiry! into!this! indicium,!a!review!of! the!case! law!in!this!area!revealed!only!one!

potential!exception!to!this!trend.!!In!the!very!early!1988!family!provision!matter!of!

Marks) v)Minett,145!the! Court! found! that! the! applicant! and! the! deceased!were! in! a!

close!relationship!that!resembled!the!relationship!of!a!husband!and!wife!(as!the!de!

facto!definition!in!NSW!then!required).!The!applicant!and!the!deceased!had!been!in!

a! relationship! for! over! 30! years.! They! had! pooled! their! income! and! resources! to!

purchase! land! and! build! a! home! in!which! they! built! their! life! together.! However,!

although!the!relationship!incorporated!a!great!deal!of!affection,!there!was!never!any!

sexual!intercourse!between!the!parties,!due!to!their!mutual!devotion!to!the!Roman!

Catholic!faith,!combined!with!the!fact!that!the!deceased!had!not!divorced!his!wife.!!

This! case! must,! however,! be! understood! in! the! context! of! the! parties’! religious!

beliefs!and!general!societal!views!at!that!time!(1950s!to!early!80s),!particularly!with!

respect!to!couples!living!together!out!of!marriage!and!thus!should!be!thought!of!as!a!

rare!exception.!I!would!thus!submit!that,!except!in!very!rare!circumstances!(and!in!

South!Australia),!some!level!of!sexual!intimacy!is!required!for!the!courts!to!make!a!

positive! finding! that! the! relationship! falls! within! the! definition! of! the! statutory!

couple!relationship.!!!

The! nature! and! extent! of! the! sexual! aspect! of! the! relationship! can! also! be! a!

contentious!issue,!particularly!in!situations!where!it!is!relevant!to!determining!the!

beginning! and! the! end! of! the! alleged! relationship! and! thus,! as! with! other!

contentious! issues,! may! be! the! subject! of! significant! attention! during! the! trial.!!

However,!by!contrast!with!other!issues,!any!investigation!into!the!nature!and!extent!

of! the! parties’! sexual! relationship! is! particularly! personal! and! invasive.! ! For!

example,! in! the! NSW! family! law! matter! of! Ryan) v) Kalocsay,146!the! applicant! was!

cross[examined! regarding! certain! surgical! scars! on! parts! of! the! defendant’s! body!

that!would!have!been!obvious!to!someone!who!was!in!a!sexual!relationship!with!the!

defendant,!with! photos! of! those! scars! being! admitted! into! evidence.! ! The! federal!

family! law!matter!of!Dubois)v)Inwood147!is!another!matter! in!which! it! is! clear! that!

the!nature!and!extent!of!the!sexual!aspect!of!the!parties’!relationship!was!subject!to!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

145!!SC!(NSW),!4606/1985,!12!May!1988.!
146!![2010]!NSWSC!620!(15!June!2010)![49].!
147!![2011]!FMCAfam!1337!(22!December!2011).!
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much! attention.! ! Lastly,! in! the!Northern!Territory! family! law!matter! of!Benfield)v)

Farebrother,148!the!nature!and!extent!of!the!sexual!relationship!between!the!parties!

were! disputed! and! the! results! of! the! evidence! and! cross[examination! on! those!

issues! were! considered! by! the! trial! Judge,! inter! alia,! in! determining! both! the!

beginning!and!the!end!of!the!de!facto!relationship.149!

5.4.4)The)Degree)of)Financial)Dependence)or)Interdependence)and)any)

Arrangement)for)Financial)Support)Between)the)Parties)to)the)Relationship.))

‘Financial! interdependence’! in! this! context! means! mutual! financial! dependence!

between! the! two! parties! to! the! relationship.! ! Although! a! high! degree! of! financial!

interdependence! provides! a! strong! indication! that! the! parties!were! in! a! de! facto!

relationship,!particularly!in!the!absence!of!common!children,!the!legislative!regimes!

do!not!require!a!high!degree!of!or!indeed!any!financial!interdependence!.!!!

It!is!clear!that!the!level!of!interdependency!in!these!types!of!relationships!varies!to!a!

significant! extent.! ! Aspects! of! the! parties’! relationship! indicating! some! level! of!

financial! interdependency,!according!to!the!courts,! include!the!pooling!of! financial!

resources! to! the! extent! that! both! parties! contributed! to! the! household! expenses,!

although! not! through! joint! bank! accounts;150!one! party! living! in! the! other! party’s!

home!without!the!payment!of!board!or!rent151!(although!I!would!suggest!this!would!

more! likely! be! characterised! as! financial! dependence! –! see! below);! and! the!

existence!of!a!joint!bank!account,!a!joint!intent!to!purchase!a!property!(even!if!that!

intention! never! materialised),! and! a! knowledge! of! the! other! party’s! financial!

affairs.152!Arrangements!within!relationships!that!have!demonstrated!a!high!level!of!

financial!interdependency!include!circumstances!in!which!the!parties!kept!separate!

finances! and! property! but! jointly! purchased! a! shelf! company!which!was! used! to!

direct! income! and! from! which! both! parties’! salaries! were! drawn;153 !financial!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

148!![2011]!NTSC!65!(30!August!2011).!
149!!Ibid![18],![27].!
150!!Hinde)v)Bush![2002]!NSWSC!828!(13!September!2002)![2],![8];!Barlevy)v)Nadolski![2011]!
NSWSC!129!(8!March!2011)![56].!

151!!Thompson)v)Public)Trustee)of)New)South)Wales![2010]!NSWSC!1137!(14!October!2010)!
[53].!

152!!Collett)v)Knox![2010]!QSC!132!(23!April!2010)![76]!–![79].!
153!!Hughes)v)Egger![2005]!NSWSC!18!(4!February!2005)![28][[33].!
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contributions!made!by!one!party!to!the!relationship!that!allowed!the!other!party!to!

pay! off! the!mortgage! on! her! property;154!and! joint! accounts! and! the! purchase! of!

joint!property.155!!

A! good! example! of! financial! interdependence! in! a! long[term!de! facto! relationship!

can! be! found! in! the! case! of!Hodgson)v)Grebert.156!! The! parties! lived! together! in! a!

relationship!for!21!years!and!had!a!child!together.!!Following!the!practice!common!

in!de!facto!relationships!(see!2.5.1),! the!parties!never!had! joint!bank!accounts!but!

made! an! agreement! early! on! that! the! plaintiff! would! pay! for! general! household!

expenses!and!the!defendant!would!pay!for!the!mortgage!and!bills!of!the!home.!!This!

agreement!changed!when!the!parties’!child!was!born,!as!expenses!increased!and!the!

applicant!was!less!able!to!afford!all!the!general!household!expenses.! !With!respect!

to!their!properties,!though,!the!parties!made!joint!financial!decisions!about!when!to!

buy!and!sell!the!properties,!and!about!their!maintenance!and!improvement.!Indeed,!

the!trial!Judge!described!the!relationship!as!an!‘energetic!joint!enterprise’.157!!

The! concepts! of! ‘financial! dependence’! and! ‘financial! support’! overlap! but! are!

different! from! financial! interdependence.! In! some! cases,! one! party! is! financially!

dependent!on!the!other!because!the!latter!earns!significantly!more!than!the!former!

or!has!at!their!disposal!a!greater!asset!base.!!The!matter!of!S)v)B,!discussed!above,!is!

an!excellent!example!of!financial!dependency!and!financial!support!in!a!relationship!

that!was!found!by!the!Court!to!be!a!de!facto!relationship.!

However,! even! a! high! level! of! financial! dependency! between! the! parties,!without!

something!more,! is! not! enough! to! establish! a! de! facto! relationship.! ! This!was! the!

situation!in!the!federal!family!law!matter!of!Jonah)&)White.158!!The!parties!had!been!

in!a!relationship!for!seventeen!years!but!had!always!lived!separately!and,!for!a!large!

part! of! the! relationship,! in! different! capital! cities.! The! respondent!was! otherwise!

married! and! had! children.! ! He! lived! with! his! wife! who! was! unaware! of! her!

husband’s!other!relationship!until!it!neared!its!end.!!The!relationship!was!described!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

154!!Rowston)v)Dunstan![2011]!NTSC!9!(3!February!2011)![46].!
155!!Vaughan)&)Bele![2011]!FamCA!436!(9!June!2011)![60],![68].!
156![2010]!NSWSC!223!(3!March!2010).!
157!!Ibid!31.!
158!!(2011)!45!Fam!LR!460,!upheld!on!appeal:!Jonah)&)White!(2012)!48!Fam!LR!562.!
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by! the! trial! Judge! as! ‘clandestine’.! ! Although! the! parties! did! not! pool! financial!

resources! and! did! not! own! any! property! together,! the! respondent! did! provide!

financial! support! to! the! applicant! by! way! of! a! contribution! to! a! property! she!

acquired!in!2006!and!a!monthly!payment!of!$2000![!$3000!per!month!for!about!11!

years.! ! The! applicant! was! thus! at! least! partly! financially! dependent! on! the!

respondent.!!In!this!matter!the!trial!Judge!found!that!the!parties’!lives!were!separate!

and! thus! had! not! sufficiently! merged! to! be! regarded! as! being! in! a! de! facto!

relationship.! ! In! reality! the! parties! did! not! live! together! at! any! time! during! the!

relationship.! ! The! fact! that! the! parties! kept! and!maintained! separate! households,!

including!not!being!involved!in!each!other’s!family,!was!a!significant!finding!that!led!

to!his!Honour!dismissing! the!application! for!a!declaration!of! the!existence!of!a!de!

facto!relationship!between!the!parties.!!!

Financial!dependency! is! common! in! the!breadwinner/homemaker!model.! It!often,!

but! not! always,!manifests!when! the! parties! to! the! relationship! have! children! and!

one!of!the!parties!leaves!full!time!work!to!become!the!primary!carer!of!the!child!or!

children.159!! This! is! sometimes! for! a! short! period! of! less! than! a! year’s! parental!

leave,160!and!sometimes! for! longer.161!! In! situations! like! this,! it! is,!understandably,!

rarely!disputed!that!the!relationship!between!the!parties!is!a!de!facto!relationship.!!

(See!discussion!in!Chapter!2.6.2!above!and!5.4.7!below.)!

In! direct! contrast! to! my! submission! that! in! order! to! be! classified! as! a! de! facto!

relationship,!the!relationship!must!have!a!sexual!aspect!to!it,!I!submit!that!it!is!not!

in! any! way! necessary! that! there! be! any! degree! of! financial! dependence! or!

interdependence!between!the!parties!for!the!court!to!declare!that!the!relationship!is!

a!de!facto!relationship.!!Consider,!for!example,!the!NSW!family!law!matter!of!Ryan)v)

Kalocsay,162!in!which!a!childless!de!facto!relationship!was!found!to!exist!for!a!period!

of! around! four! years! even! though! there! was! no! evidence! of! any! financial!

interdependency.!!Indeed,!it!was!established!that!the!plaintiff!had!no!idea!as!to!any!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

159!!See,!eg,!Howlett)v)Neilson)(2005)!33!Fam!LR!402.!
160!!See,!eg,!Hodgson)v)Grebert![2010]!NSWSC!223!(3!March!2010)![66].!
161!!See,!eg,!A)v)S![2006]!QSC!240!(20!June!2006).!
162!![2010]!NSWSC!620!(15!June!2010).!
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of!the!financial!arrangements!that!the!defendant!had!in!place.163!!Another!example!

is! the! NSW! family! provision! matter! of! Barnsley) v) Riakos,164!which! concerned! a!

relationship! of! 16! years! in! which! the! parties! never! had! a! common! residence,!

although! they! regularly! stayed! over! at! each! other’s! homes,! never! purchased! any!

property!and!kept!their!financial!affairs!separate.!!They!were!nevertheless!found!by!

the!Court!to!be!in!a!de!facto!relationship.165!!

That!a!relationship!might!meet!the!statutory!requirements!without!there!being!any!

financial! dependency! or! interdependency! between! the! parties! to! the! relationship!

provides! further! support! for! the! proposition! that! the! legislative! regime! has! the!

effect!(whether!or!not!by!design)!of!capturing!a!very!broad!range!of!relationships,!

with!the!idea!that!the!remedies!will!be!limited!or!restricted!by!the!judicial!officer!in!

the! process! of! considering!what! orders! should! be!made.! ! One!would! expect! that!

there! would! therefore! be! a! number! of! instances! in! which,! although! a! de! facto!

relationship! has! been! found! to! exist,! an! order! for! property! adjustment! or! family!

provision!is!not!made.!!The!extent!to!which!this!filtering!mechanism!is!used!and!is!

effective!is!discussed!in!5.5!below.!

5.4.5)Acquisition,)Use)and)Ownership)of)Property)

The!acquisition!and!ownership!of!property! intersect! to!some!extent!with! financial!

interdependence,!particularly! if!property!was!bought!during! the!relationship!with!

the!parties!purchasing!the!property!as!joint!tenants.!Joint!property!is!likely!to!be!a!

highly!influential!factor!in!finding!that!a!de!facto!relationship!exists!as!it!indicates!a!

joint! endeavour.! ! Indeed,! like! the! presence! of! children,! the! fact! that! parties! have!

bought!property!together!often!means!that!the!fact!of!a!de!facto!relationship!is!not!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

163!!Ibid![50].!See!also!Del)Gallo)v)Frederiksen![1999]!NSWSC!737!(23!July!1999);!McKone)v)
Maretta![1999]!NSWSC!438!(12!May!1999)![37];!Rowe)v)Van)Bergen!(2002)!29!Fam!LR!
589,!593![16];!Benfield)v)Farebrother![2011]!NTSC!65!(30!August!2011)![24];!Delany)v)
Burgess![2007]!NSWCA!360!(13!December!2007).!

164!![2011]!NSWSC!635!(11!July!2011).!
165!The!characteristics!that!supported!this!finding!included!the!sexual!aspect!of!the!
relationship,!the!division!of!household!duties,!the!fact!that!the!parties!holidayed!
together!and!other!public!aspects!of!the!relationship.!!
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contested,!although!aspects!of!the!relationship!may!still!be!disputed!such!as!when!

the!statutory!relationship!began!or!ended.166!!

In!marriages,!property!is!often!purchased!in!the!name!of!only!one!of!the!parties!to!

the! marriage.! ! This! is! done! for! a! number! of! reasons! and! is! one! of! the! primary!

motivations!behind!the!existence!of!family!law!remedies!and!the!power!given!to!the!

courts! to! look! past! legal! ownership! (see! Chapter! 3.2.2).! ! Thus,! it! almost! goes!

without!saying!that!the!fact!that!property!may!be!purchased!in!the!name!of!only!one!

of! the! parties! to! a! relationship! does! not! indicate! that! the! relationship! is! not! a! de!

facto!relationship.!!

The!part!of!this!indicium!that!refers!to!‘the!use!of!property’!overlaps!to!some!extent!

with! the!various!cohabitation! indicia.! ! In!many!of! the! relationships! considered!by!

the!courts,!one!or!both!of!the!parties!owned!property!prior!to!the!relationship.!!It!is!

not! uncommon! that! one! party! to! the! relationship! owns! property! prior! to! the!

establishment! of! the! relationship! and! the! other! party! ‘moves! in’! and! the! parties!

reside! together! for! the! period! of! the! relationship.! The!matter! of! S) v)B,! discussed!

above!in!5.4.3,! is!a!good!case!in!point!but!there!are!many!other!examples.167!If!the!

relationship!then!breaks!down,!and!as!a!result!an!application!is!made!to!the!Family!

Court!and!a!de!facto!relationship!is!established,!then!this!property!becomes!part!of!

the! ‘property!of! the!parties! to! the!relationship’.! ! (This! is! step!one! in! the! four[step!

process!used! in!determining!property!adjustment!orders!–!see!Chapter!3.3.1.).! ! In!

family! provision! matters,! if! the! legal! owner! of! the! property! dies,! the! property!

becomes!part!of!the!estate!available!for!distribution.!

5.4.6)The)Degree)of)Mutual)Commitment)to)a)Shared)Life)

In!5.3.2.2!above! I!argued!that!although!mutual!commitment! to!a!shared! life! is!but!

one! of! a! number! of! indicia! that! may! be! considered! in! determining! whether! a!

particular! relationship! can! be! characterised! as! a! de! facto! relationship,! such! a!

commitment!is!commonly!regarded!by!judicial!officers!as!going!to!the!essence!of!a!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

166!!See,!eg,!Prior)v)Brown![2011]!NSWSC!1006!(14!October!2011).!
167!See,!eg,!Anderson)v)Hill![2004]!NSWSC!736!(19!August!2004);!Delany)v)Burgess![2007]!
NSWCA!360!(13!December!2007);!Abrahams)&)Wilson![2011]!FMCAfam!1037!(29!
September!2011);!Scofield)&)Shaw![2011]!FMCAfam!1296!(30!November!2011).!
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de! facto! relationship! and! thus,! it! would! appear,! an! essential! characteristic.!!!

However,!these!judges!have!not!really!elucidated!in!any!general!sense!what!aspects!

of! a! relationship! they! are! looking! for! when! determining! whether! or! not! a!

relationship!displays!a!mutual!commitment!to!a!shared!life.! !This!is!not!surprising!

given! the! diversity! of! human! relationships,! with! the! factors! that! are! thought! to!

indicate! a! mutual! commitment! to! a! shared! life! being! different! in! different!

circumstances.!!

As!with!many!of!the!indicia!discussed!in!this!part!of!the!chapter,!there!is!an!overlap!

between!a!mutual!commitment!to!a!shared!life!and!other!indicia,!although!arguably!

this! is! particularly! so!with! this! indicium.! ! Consider,! for! example,! S)v)B,! discussed!

above!in!5.4.3,!in!which!the!trial!Judge!found!that!a!mutual!commitment!to!a!shared!

life!was!demonstrated!by!the!provision!of!residence!by!the!defendant!and!the!act!of!

moving! in! to! that! residence! by! the! plaintiff.168!Likewise,! in! the! federal! family! law!

matter!of!Wilde)&)Lewis,169!the!Federal!Magistrate!used!the!findings!from!a!number!

of! the! indicia! to! support! his! conclusion! that! the! parties! to! the! relationship! had! a!

mutual!commitment!to!a!shared!life:!!

The! parties!merged! their! lives! to! nurture! and! support! their! son,! to!maintain! and!
improve! the! house! in! which! they! lived,! to! purchase! an! investment! property! in!
Queensland,!to!run!a!household!and!earn!income!to!support!that!household.170!

Unsurprisingly,!in!light!of!the!discussion!in!5.4.5!above,!the!purchase!of!a!property!

in! joint! names! and! the! consequential! intermingling! of! finances! are! considered! a!

strong!indication!that!the!parties!to!the!relationship!have!a!mutual!commitment!to!a!

shared!life.171!

For!some!judicial!officers!the!standard!required!to!meet!this!indicium!is!quite!high.!!

In!the!NSW!family!property!law!matter!of!Anderson)v)Hill,172!for!example,!the!Court!

was!asked!to!determine!whether!a!relationship!in!which!the!parties!cohabited!for!a!

period!of!less!than!two!years!but!which!resulted!in!the!birth!of!a!child!was!a!de!facto!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

168!!S)v)B!(2004)!32!Fam!LR!84![41].!
169!![2011]!FMCAfam!991!(7!October!2011).!
170!!Ibid![31].!
171!!See,!eg,!Christofis)&)Zorbas![2011]!FMCAfam!571!(10!June!2011)![100].!!
172!![2004]!NSWSC!736!(19!August!2004).!
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relationship.! The! trial! Judge! devoted! a! substantial! part! of! his! judgment! to! this!

indicium.! ! It!was!not! the! fact! of!moving! in! that! signalled! the! start! of! the!de! facto!

relationship,! despite! there! being! a! sexual! relationship! between! the! parties,! as! at!

that!point!they!were!not!sharing!a!bedroom.!!It!was!also!not!enough!that!the!parties!

had! discussed! having! children! during! that! time,! even! though! this! discussion!

included!a!visit!to!a!children’s!hospital!to!discuss!genetics!testing,!as!the!plaintiff!did!

not!give!any!evidence! to! the!effect! that! the!parties!had!decided! to! try!and!have!a!

child!at!any!particular!time.!!The!trial!Judge!found!that!there!was!no!mutual!decision!

to!have!a!child!at!that!stage!and!that!the!pregnancy!may!well!have!been!a!surprise!to!

the!defendant.!!!Instead!his!Honour!found!that!!

it!was! the!knowledge!of! the! impending!birth!of! the!child! that!probably! tipped! the!
parties’! relationship! into! one!where! they!were! in! fact! living! together! as!man! and!
wife.!The!defendant!did!not!reject!the!plaintiff!and!their!child!but!took!them!into!his!
life!as!the!parties!had!a!substantial!commitment!which!each!of!them!accepted.173!

Interestingly,! in! discussing! a! mutual! commitment! to! a! shared! life,! his! Honour!

contrasted! the!plaintiff’s!hope! for!a! future! life!with! the!defendant’s! situation.! !His!

Honour!expressed!the!view!that!‘the!defendant!in!a!sense!had!his!own!life!with!his!

boys’! nights! out! on! a!Friday’,174!intimating,! somewhat! curiously,! that! the! fact! that!

the!defendant!went!out!with!‘the!boys’!on!a!Friday!night!worked!against!a!finding!of!

mutual!commitment!to!a!shared!life!between!the!plaintiff!and!the!defendant.!!

Other! cases! have! found! that! the! act! of! moving! in! with! the! other! party! to! the!

relationship!on!the!birth!or!impending!birth!of!a!child!is!a!firm!indication!that!the!

parties!have!demonstrated!a!mutual! commitment! to!a! shared! life.! ! !The!matter!of!

Rubenstein)&)Hartnett175!is! an! excellent! illustration! of! this! point.! ! This! involved! a!

couple! who! began! an! intimate! relationship! around! Christmas! 2006! which! lasted!

until! August! 2009.! ! The! relationship! began! and! continued! until! early! 2009! as! a!

casual! one,! with! each! party! maintaining! separate! residences! and! financial!

independence.! ! They! spent! time! together,! on! average! about! once! a! week.! ! From!

early!2009!to!June!2009,!the!amount!of!time!the!parties!spent!together!increased!to!

about!eight!times!per!month,!with!overnight!stays!about!twice!a!week.!!The!parties!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

173!Ibid![41].!
174!Ibid.!
175!![2011]!FMCAfam!876!(25!August!2011).!
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still!maintained!separate!residences!and!financial!independence.! !In!June!2009!the!

applicant! became! pregnant! by! the! respondent.! ! On! 10! July! 2009! the! applicant!

moved!in!to!the!respondent’s!home.!!Relationship!problems!began!shortly!after!the!

parties!commenced!cohabitation!and!on!the!29!August!2009!the!applicant! left! the!

respondent’s!home!and!the!relationship!ended.!!Throughout!the!entire!relationship,!

including!the!brief!period!of!cohabitation,!the!parties’!finances!were!kept!separate.!!

They!did!not!have!joint!bank!accounts!or!joint!investments.!!Baker!FM!found!that!a!

de!facto!relationship!existed!between!June!2009!and!the!end!of!August!2009,!that!is,!

for!a!period!of!about!3!months.!!The!child!was!born!after!the!relationship!ended.!!In!

this!case! the!parties!did!not!need!to!be! in!a!de! facto!relationship! for! two!years! to!

have!access!to!family!property!law!remedies!as!they!had!a!common!child.!

This! decision! can! be! contrasted! with! the! decision! in! Ricci) &) Jones. 176 !This!

relationship! was! also! a! short! relationship:! less! than! one! year.! Like! the! previous!

matter,!the!parties!had!a!child!together!who!was!born!after!the!relationship!ended.!!

Although! the! respondent! spent! a! substantial! amount! of! time! at! the! applicant’s!

residence,! it! was! rarely! overnight,! and! the! Federal! Magistrate! found! that! the!

situation! was! more! like! a! visitor! who! sometimes! did! chores! but! could! not! be!

regarded!as!doing!work!on!his!own!residence.!!There!was!no!financial!dependence!

or! independence,!nor!any! joint!property.! !At!no! time!did! the!parties! live! together.!

Although!her!Honour!found!that!the!parties!presented!as!a!couple!in!public,!she!also!

found!there!was!no!commitment!to!a!shared!life.!!Thus,!her!Honour!found!that!there!

was!no!prospect!that!the!relationship!between!the!parties!could!be!regarded!as!a!de!

facto!relationship.177!!This!decision!was!upheld!on!appeal.178!

In!5.4.2!above!I!stated!that!case!authority!establishes!that!it!is!not!necessary!for!the!

parties! to! a! relationship! to! live! together! full! time! for! them! to! be! in! a! de! facto!

relationship.!!However,!the!case!law!seems!to!indicate!that,!in!situations!where!the!

parties’!living!arrangements!are!less!conventional,!that!is,!where!the!parties!are!not!

living!together!full[time,!the!courts!look!for!a!higher!level!of!mutual!commitment!to!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

176!![2010]!FMCAfam!1425!(17!December!2010).!
177!!This!was!an!application!for!summary!dismissal!of!a!proceeding!that!had!been!brought!by!
the!applicant!seeking!property!settlement!and!certain!related!orders.!

178!!Ricci)&)Jones![2011]!FamCAFC!222!(24!November!2011).!!See!also!the!matter!of!Jenson)&)
Taylor![2011]!FMCAfam!1251!(25!November!2011).!
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a!shared!life.!!Indeed,!in!a!number!of!the!judgments!that!indicated!that!this!indicium!

is! an!essential! characteristic!of! a!de! facto! relationship,!discussed!above! in!5.3.2.2,!

the!subject!relationships!failed!the!respective!statutory!definitions!as!the!parties!did!

not!live!together!to!a!sufficient!extent.!!In!Jonah)&)White,179!KQ)v)HAE180!and!Jenson)

&)Taylor,181!the! courts! found! that! staying! over! perhaps! once! a!week!with! regular!

gaps,! without! more,! was! insufficient! to! show! a! merging! of! lives! or! a! mutual!

commitment!to!a!shared!life.!!

The! analysis! in! 5.4.2! also! demonstrates! that! it! is! common! to! find! that! a! de! facto!

relationship!begins!when!the!parties!to!the!relationship!live!together!full!time!and!

not! when! the! parties! merely! ‘stay! over’! a! few! nights! per! week! in! each! other’s!

residence.! Del) Gallo) v) Frederiksen182!is! a! good! case! in! point.! However,! there! are!

instances,!particularly!in,!although!not!limited!to,!the!area!of!succession!law,!where!

the!parties!to!the!relationship!have!maintained!separate!residences!and!a!degree!of!

independence!throughout! the!entire!relationship!but! the!courts!have!nevertheless!

characterised!the!relationship!as!a!de!facto!relationship.!!

Two!recent!succession!law!matters!illustrate!this!point.!The!NSW!matter!of!Vaughan)

v)Hoskovich183!concerned! a! relationship! of! approximately! 14! years! that! ended! on!

the! death! of! one! of! the! parties.! ! The! Court! found! the! relationship! between! the!

plaintiff!and!the!deceased!was!a!de!facto!relationship!as,!although!the!parties!lived!

apart! for! a! substantial! part! of! the!week,! the! level! of! communication! between! the!

parties!when!they!were!apart,!the!act!of!the!parties!trying!to!have!a!child!together,!

even! though!unsuccessful,!and! the!role!of!one!of! the!parties! to! the!relationship! in!

the!lives!of!the!other!party’s!children!were!all!indicators!of!a!high!degree!of!mutual!

commitment!to!a!shared!life.184!!

The! other! example! is! the! NSW! family! provision! case! of! Barnsley) v) Riakos,185!

discussed!above! in!5.4.4,! in!which! the!applicant!had!been! in!a! relationship! for!16!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

179!(2011)!45!Fam!LR!460.!
180![2006]!QCA!489!(24!November!2006).!
181![2011]!FMCAfam!1251!(25!November!2011).!
182![1999]!NSWSC!737!(23!July!1999).!
183!![2010]!NSWSC!706!(30!June!2010).!
184!!Ibid![66].!
185!![2011]!NSWSC!635!(11!July!2011).!
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years! with! the! deceased.! The! applicant! and! the! deceased! did! not! intermingle!

finances! to! any! extent,! did! not! own! any! property! together,! and! did! not! have! any!

children! together.! ! They! each! maintained! separate! residences,! although! they!

regularly!stayed!over!up!to! four!nights!per!week,!and!they!had!key!access!to!each!

other’s!property.!In!considering!the!indicium!‘the!degree!of!mutual!commitment!to!

a!shared! life’! the!Court!simply! found! ‘[i]t! seems! there!was!a! reasonable!degree!of!

mutual!commitment’.186!

In!many!instances!the!mere!fact!that!the!parties!to!the!relationship!lived!together!as!

a! couple! is! sufficient! to! indicate! they! had! a! degree! of! mutual! commitment! to! a!

shared!life.!!There!is!no!need!for!joint!finances!or!joint!property,!although!a!level!of!

dependency!is!often!present.!!Such!was!the!case!in!S)v)B,!discussed!above,!in!which!

her!Honour!at! first! instance! found!that!a!mutual!commitment!to!a!shared! life!was!

demonstrated!by!the!parties!to!the!relationship!sharing!a!residence,187!despite!the!

fact! that! the!parties! resided! independently! in!different!parts!of! the!house.! ! In! the!

NSW! family! provision! case! of!Barlevy) v)Nadolski,188!the! mutual! commitment! to! a!

shared! life! was! satisfied! through! ‘the! time! [the! parties]! spent! together,! their!

common!interest,!their!apparent!enjoyment!of!one!another’s!company!and!the!joint!

public!nature!of!their!relationship’,189!even!though!this!was!for!a!very!short!period!

of! about! 18! months.! In! that! matter! there! was! no! pooling! of! finances! or! joint!

property,!although! the!deceased!did!pay! for!some!of! the!applicant’s!expenses!and!

there!was!some!level!of!financial!dependency!of!the!applicant!on!the!deceased!for!a!

short!period!of!the!relationship.190!!!!

In! the! NSW! family! provision! case! of!Weston) v)Hourn,191!the! Court! found! that! the!

applicant!and!the!deceased!were!living!together!in!a!sexually!intimate!relationship,!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

186!!Ibid![27].!
187!!S)v)B!(2004)!32!Fam!LR!84,!92![41].!
188!![2011]!NSWSC!129!(8!March!2011).!
189!!Ibid![107].!Note,!though,!that!the!de!facto!relationship!was!found!to!have!ceased!by!the!
time!of!the!death!of!the!deceased.!The!relationship!at!the!time!of!death!was!
characterised!as!a!close!personal!relationship!(see!Chapter!6).!

190!!Ibid![56].!Note,!though,!that!the!act!of!one!party!paying!for!another!party’s!expenses!is!
sometimes!referred!to!as!‘pooling!of!funds!or!resources’.!!I!suggest!this!is!an!incorrect!
description!of!this!act.!!Pooling!by!definition!means!a!combination!of!funds!(Macquarie!
Dictionary,!5th!ed).!

191!![2000]!NSWSC!543!(16!May!2000).!



) ) Chapter)Five:)Couple)Relationships)

! 235!

although! they! did! not! always! share! a! bedroom.! There! was! no! financial!

interdependence! or! joint! property! between! the! parties.! ! With! respect! to! the!

indicium!of!a!mutual!commitment!to!a!shared!life,!the!Court!noted!that!the!applicant!

gave!support!to!the!deceased!while!she!was!ill.192!!!

Other!circumstances! that!may!demonstrate!a!mutual! commitment! to!a! shared! life!

include! the! act! of! the! defendant! paying! for! the! plaintiff! to! travel! interstate! as! a!

support!person!for!the!purposes!of!his!son’s!surgery.193!This!was!considered!by!the!

trial! Judge!a! ‘strong! indicator!of! a!mutual! commitment! to! a! shared! life’! that!went!

beyond!what!would!be!expected!of!a!dating!relationship.194!

5.4.7)Care)and)Support)of)Children)

The! ‘care!and! support!of! children’! indicium! intersects! to! some!extent!with!one!of!

the! threshold! requirements,! namely! that! ‘there! is! a! child! of! the! de! facto!

relationship’,195!which!enables!a!party!to!apply!to!the!court!for!orders!for!property!

adjustment!on! the!breakdown!of! a! relationship.! !That! said,! the! indicium! ‘the! care!

and!support!of!children’!does!not!differentiate!between!children!of!the!relationship!

and! children!more! generally,!which!means! the! court!may! take! into! consideration!

the! care! and! support! of! the! children! of! the! other! party! to! the! relationship! in!

determining!whether!a!de!facto!relationship!exists.!!

When!the!subject!child! is!not!a!child!of! the!relationship,! the!court!will! look!at! the!

role!played!in!the!child’s!life!by!the!party!who!is!not!the!child’s!parent,!including,!for!

example,!whether!that!party!contributed!to!the!expenses!of!the!child,!and!how!the!

child!viewed!that!party,!and!the!nature!of!the!relationship!between!the!child!and!the!

party.196!! The! higher! the! degree! of! integration! of! the! child! into! the! lives! of! the!

parties,!the!more!likely!the!court!will!be!satisfied!that!the!relationship!is!a!de!facto!

relationship.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

192!!Ibid![27].!
193!Rowston)v)Dunstan! [2011]!NTSC!9!(3!February!2011).!
194!!Ibid![48].!
195!!See,!eg,!FLA!s!90SB.!!
196!!See,!eg,!Smyth)&)Pappas![2011]!FamCA!434!(9!June!2011)![115];!Dakin)&)Sansbury!
[2010]!FMCAfam!628!(16!June!2010),!in!particular![56][[61],![136].!
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The! discussion! in! the! preceding! section! demonstrates! that! the! fact! of! a! common!

child! is! not! sufficient! to! establish! a! de! facto! relationship.! The! parties! must! have!

lived!together!at!some!time!and!to!some!extent,!even!if!they!stopped!living!together!

before!the!child!was!born.!!!

For! those!relationships! in!which! the!parties! live! together!with!a!common!child!or!

children,!it!would!seem!highly!unlikely!that!the!fact!of!a!de!facto!relationship!would!

be!disputed.197!Thus,!rather!than!a!question!of!whether!or!not!the!relationship!can!

be!characterised!as!a!de!facto!relationship,!in!family!property!law!matters!the!issue!

usually! becomes! one! of! contributions! and!means! and! needs! factors,! just! as! with!

marriage! cases,! in! order! to! determine! property! adjustments.198!In! succession! law!

matters!the!issue!is!whether!the!applicant!has!been!left!with!adequate!provision!out!

of!the!estate.!!

5.4.8)Reputation)and)Public)Aspects)

This! indicium!concerns!how!others!viewed!the!relationship!of! the!parties,!or!how!

the! parties! presented! themselves! publically,! that! is,! whether! others! viewed! the!

parties! as! having! been! in! a! ‘couple’! relationship.! ! Affidavits! are! often! filed! by! the!

parties!from!friends!and!family,!including!adult!children!of!either!of!the!parties,! in!

relation! to! their! understanding! as! to! the! nature! of! the! parties’! relationship.!!

Evidence! taken! into! consideration! includes! the! parties’! attendance! at! social!

functions!‘as!a!couple’,!attendance!at!each!other’s!family!gatherings!and!significant!

events! such! as! Christmas,! and! whether! or! not! there! were! public! displays! of!

affection.199!

This! factor,! I!would!suggest!surprisingly,! is!regarded!by!the!courts!as!a!significant!

indicator! as! to! whether! the! relationship! is! a! de! facto! relationship! or! not.! ! ! For!

example,!in!the!federal!family!law!case!of!Smyth)v)Pappas,200!Cronin!J!found!that!the!

fact! that!utility!providers!and! their!medical!practitioner! regarded! the!parties!as!a!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

197!!But!see!Wilde)&)Lewis![2011]!FMCAfam!991!(7!October!2011),!in!which!the!fact!of!the!
relationship!was!(unsuccessfully)!disputed.!

198!!See,!eg,!Hodgson)v)Grebert![2010]!NSWSC!223!(3!March!2010).!
199!!See,!eg,!Christofis)&)Zorbas![2011]!FMCAfam!571!(10!June!2011)![104];!Anderson)v)Hill!
[2004]!NSWSC!736!(19!August!2004)![39].!!

200!![2011]!FamCA!434!(9!June!2011).!
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family! ‘strongly! suggests! that! [the! parties]! were! in! a! de! facto! relationship.’201!!

Likewise,!but!with!a!different!result,!in!the!NSW!family!provision!decision!of!Smith)v)

Daniels,202!discussed!above!in!5.4.3,!a!relationship!between!two!women!was!found!

not! to! be! a! de! facto! relationship! largely! due! to! the! Court’s! finding! that! the!

relationship!was!not!‘proclaimed!publically’!by!the!deceased.203!

There!are!a!number!of!instances!in!both!family!law!and!succession!law!proceedings!

where!a!person!bases!their!application!to!the!court!on!the!fact!that!they!were!in!a!de!

facto!relationship,!although!they!had!in!the!past,!but!still!during!the!relevant!period,!

represented! to! Centrelink,! the! tax! office,204!the! Family! Court! or! some! other! body!

that!they!were!not!in!such!a!relationship.!

One! example! of! this! is! the! Queensland! family! provision! matter! of! Summers) v)

Garland.205!! This! case! concerned! a! relationship! that! lasted! 16! years! in!which! the!

applicant!represented!to!Centrelink!that!she!was!not!in!a!de!facto!relationship!and!

the!deceased!did!not!identify!in!his!tax!returns!that!he!was!in!a!de!facto!relationship.!!

The! parties! to! the! relationship,! although! living! together,! regularly! occupied!

separate!beds.! !The!deceased!did!not! support! the!applicant’s! son.! !The! trial! Judge!

nevertheless! found! that! the! applicant! and! the! deceased! were! in! a! de! facto!

relationship! due! to! ‘the! long[term! companionship,! the! sexual! relationship,! the!

public!presentation!and!the!sharing!of!domestic!duties.’206!!

This! particular! judgment! raises! an! interesting! issue! with! respect! to! the! public!

representation! of! a! relationship.! ! The! trial! Judge! found! in! this! matter! that! the!

applicant!misrepresented!her!domestic!arrangements!to!Centrelink.!!However,!!her!

representation!to!an!external!body!that!she!was!not!in!a!de!facto!relationship!with!

the!deceased!was!not!influential!in!the!Court’s!determination.!It!seems!that!while!a!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

201!!Ibid![116].!
202!![2010]!NSWSC!604!(7!June!2010).!
203!!Ibid![53].!
204!The!definition!of!a!spouse!under!the!Income)Tax)Assessment)Act)1997)(Cth)!s!995.1!
includes!a!person!who!‘lives!with!the!individual!on!a!genuine!domestic!basis!in!a!
relationship!as!a!couple’.!

205!![2006]!QSC!085!(31!March!2006).!See!also!Christofis)&)Zorbas![2011]!FMCAfam!571!(10!
June!2011)![107][[108];!PY)v)CY!(2005)!34!Fam!LR!245,!250[51!(de!Jersey!CJ);!S)v)B!(No)
2)!(2004)!32!Fam!LR!429,!436![37]!(Dutney!J);!Prior)v)Brown![2011]!NSWSC!1006!(14!
October!2011)![98][[102].!

206!!Ibid![35].!
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previous!misrepresentation!as!to!the!nature!of!the!relationship!may!go!to!issues!of!

credit! of! the! person! claiming! the! existence! of! the! de! facto! relationship,! it! is! not!

determinative!of!a!finding!that!a!de!facto!relationship!did!not!exist.!!!

5.4.9)Performance)of)Household)Duties)

The! indicium! of! ‘performance! of! household! duties’! is! no! longer! listed! as! a!

consideration! in! family! law! proceedings,! since! neither! the! federal! nor! Western!

Australian! jurisdictions! include! it! in! their! lists! of! indicia.! ! The! performance! of!

household!duties!is,!however,!still!relevant!in!discussion!of!the!nature!and!extent!of!

the! parties’! common! residence.! It! is! interesting! that! this! indicium! was! not!

separately! included! in! the! federal! family! law! amendments! when! the! FLA! was!

amended!to!include!the!regulation!of!the!breakdown!of!de!facto!relationships,!given!

that! it! was! in! the! majority! of! State! legislative! regimes.! ! The! explanatory!

memorandum! for! the! FLA! amendments! gives! no! insight! as! to! why! it! was! not!

included.!

Of!course,! the!performance!of!household!duties! is!also!taken!into!consideration! in!

family!law!matters!when!the!court!undertakes!the!task!of!evaluating!non[financial!

contributions!during!the!process!of!determining!whether!an!order!should!be!made!

(see!Chapter!3.3.1).!

In!terms!of!succession!law,!the!performance!of!household!duties!is!explicitly!listed!

as!a! consideration! in!all! jurisdictions!except! for!Victoria.! !Under! this! indicium!the!

courts! look! for! the! contribution! by! each! party! to! domestic! duties,! including!

washing,!ironing,!shopping,!cooking!and!gardening.!!

5.4.10)Registration)of)the)Relationship)

The!registration!of!a!relationship!is!an!indicium!only!in!the!federal!jurisdiction!with!

respect! to! family! law! matters.! It! is! also! one! of! the! four! threshold! requirements!

under! the! FLA.! The! ability! to! register! relationships! is! a! relatively! recent!

phenomenon! in! Australia.! It! has! been! introduced! in! all! the! States! and! provides!

formalisation! of! personal! relationships! through! a! relationships! register.! Unlike! a!

marriage,!the!registration!of!a!relationship!does!not!change!the!legal!nature!of!the!
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relationship;!it!merely!allows!the!registration!of!an!existing!relationship.! !The!ACT!

has!recently! introduced!a!civil!partnership!scheme!which!is!open!to!same[sex!and!

heterosexual! couples! and! provides! for! officially! recognised! marriage[like!

ceremonies,! similar! to! the! scheme! in! the!United!Kingdom!and!New!Zealand.207!In!

late!2011,!Queensland!passed!the!Civil)Partnership)Act)2011)which!allowed!for!both!

same[sex! and! heterosexual! couples! to)enter! into! a! civil! partnership.!However,! on!

change! of! government,! this! Act! was! amended! in! 2012! to! align! more! with! a!

relationship!registration!scheme,!with!the!renaming!of!the!Act!to!the)Relationships)

Act!2011!and!the!removal!of!any!state[sanctioned!ceremony.!!

As! to! why! the! registration! of! a! relationship! is! only! one! consideration! and! not!

necessarily!determinative!of!a!de!facto!relationship!under!the!FLA,!the!explanatory!

memorandum!stated!that!the!relationship!under!the!registration!schemes!must!be!

of! a! kind! that! has! been! prescribed! and! some! States! allow! ‘for! the! registration! of!

relationships! that! do! not! fall! within! the! definition! of! “de! facto! relationship”,! for!

example!caring!relationships.’208!

I! would! suggest! that! the! registration! of! a! relationship! that! is! not! a! ‘caring!

relationship’! under! a! State! or! Territory! legislative! scheme! would! give! a! strong!

indication!to!the!court!of!the!subjective!intention!of!the!parties!that!they!are!in!a!de!

facto!relationship!for!the!purposes!of!the!FLA.!!In!some!jurisdictions!the!registration!

of!a!relationship!automatically!gives!a!surviving!party! ‘de! facto!partner’!status! for!

family! provision! purposes.209!! A! more! extensive! discussion! of! the! relationship!

registration! schemes! in! the! States! and! Territories! is! outside! the! scope! of! this!

thesis.210!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

207!The!civil!partnership!scheme!is!recognised!under!a!number!of!ACT!legislative!regimes!
including,!inter!alia,!the!Family)Provision)Act)1969!(ACT),!the!Domestic)Relationships)Act)
1994!(ACT),!the!Crimes)Act)1900!(ACT),!the!Parentage)Act)2004!(ACT)!and!the!Powers)of)
Attorney)Act)2006!(ACT).!

208!!Explanatory!Memorandum,!Family!Law!Amendment!(De!Facto!Financial!Matters!and!
Other!Measures)!Bill!2008!(Cth)![43].!

209!!See,!eg,!Relationships)Act)2003!(Tas)!s!4;!Succession)Act)1981!(Qld)!s!5AA(1).!!
210!!For!a!more!extensive!analysis!of!the!existing!schemes!see!Olivia!Rundle,!'An!Examination!
of!Relationship!Registration!Schemes!in!Australia'!(2011)!25!Australian)Journal)of)Family)
Law!121.!



Chapter)Five:)Couple)Relationships)

240!

5.4.11)Existence)of)a)Financial)Agreement)

The! existence! of! a! financial! agreement! is! listed! as! an! indicium! in! the! South!

Australian! legislative!regime.! ! It! includes!a!domestic!partnership!agreement!made!

under!the!Domestic)Partners)Property)Act)1996!(SA)!and!a!financial!agreement!made!

under!the!FLA.!!!

I! would! suggest! that! the! act! of! parties! to! a! relationship! going! to! the! time! and!

expense! of! entering! into! a! financial! agreement! would! provide! the! court! with! a!

reasonable! assurance! that! the! parties! themselves! realised! that! they! at! least!

potentially!might!be!in!a!legally!relevant!relationship.!Indeed,!the!Attorney[General!

of!South!Australia,!in!his!second!reading!speech!on!the!introduction!of!the!Domestic)

Partners)Property)Act,!said!that!although!a!financial!agreement!made!under!the!Act!

does!not!in!and!of!itself!create!a!domestic!partnership,!the!fact!that!

they!have!made!such!an!agreement!…!indicated!the!couple’s!serious!intentions!and!
thus!will!be!one!factor!that!the!court!must!weigh!when!it!comes!to!decide!whether!
to!declare!the!parties!to!be!domestic!partners.211!!!

That!said,!the!existence!of!an!enforceable!binding!financial!agreement!in!the!area!of!

family!property!law!will!oust!the!jurisdiction!of!the!Family!Court,!either!partially!or!

in!its!entirety,!depending!on!the!terms!of!the!agreement,!so!that,!although!it!may!go!

to!the!character!of!the!relationship,!its!existence!may!mean!that!no!family!property!

orders!can!be!made!(see!Chapter!7).!!

In!the!area!of!family!provision,!however,!in!most!jurisdictions!an!agreement!not!to!

make!a! family!provision!claim!does!not!oust! the! jurisdiction!of! the! court! in! those!

matters,212!nor!does!a!contract!to!make!a!will! in!a!particular!way.213!!That!said,!an!

agreement! between! the! parties! to! the! relationship,! including! a! binding! financial!

agreement!made!under! the!FLA,! is!admissible!as!evidence!and!may!be!relevant! in!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

211!!South!Australia,!Parliamentary)Debates,!House!of!Assembly,!14!November!2006,!1207[8!
(Michael!Atkinson,!Attorney[General).!

212!)Lieberman)v)Morris!(1944)!69!CLR!69;!Smith)v)Smith!(1986)!161!CLR!217.!NSW!does!
allow!a!court!approved!‘release’!of!a!person’s!right!to!apply!for!a!family!provision!order:!
Succession)Act)2006!(NSW)!ss!95[96.!

213!Barns)v)Barns!(2003)!214!CLR!169.!See!also!Rosalind!Croucher,!'Contracts!to!Leave!
Property!by!Will!and!Family!Provision!after!Barns)v)Barns)(2003)!196!ALR!65!—!
Orthodoxy!or!Aberration?'!(2005)!27!Sydney)Law)Review!263.!!
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considering! the! totality! of! the! relationship! between! the! deceased! and! the!

applicant214!and!in!determining!whether!adequate!provision!has!been!made!for!the!

applicant.215!

5.4.12)Concluding)Comments)

There! are! some! points! from! the! above! analysis! that! are! worthy! of! particular!

emphasis.! The! analysis! from! 5.3! above! indicates! that,! with! a! few! exceptions,216!

when! judicial!officers! turn! their!mind! to!conceptualising! the!essence!of!a!de! facto!

relationship,!they!refer!either!explicitly!to!the!concept!of!‘marriage’!or!implicitly!to!

‘marriage’!through!a!discussion!of!the!characteristics!of!marriage,!and!in!particular!

of! the!extent!to!which!the!two!people!to!a!relationship!have!merged!their! lives!or!

have!a!mutual!commitment!to!a!shared!life.!

However,! the! analysis! from! 5.4,! which! looked! at! how! the! legislative! regime! is!

actually!applied! in!practice,! indicates! that! two!people!who!have!not!merged! their!

lives! to! any! extent!may! still! be! characterised! as! being! in! a! de! facto! relationship,!

provided! they! are! living! together! in! a! sexually! intimate! relationship! and! present!

themselves!to!the!outside!world!as!a!couple.!!Thus,!out!of!all!the!characteristics!that!

may! make! a! particular! relationship! ‘marriage[like’,! the! essential! ‘marriage[like’!

characteristics!seem!to!be!the!sexual!or!romantic!nature!of!the!relationship!and!the!

fact! that! the! relationship! was! publically! recognised! as! a! couple! relationship,! not!

whether!the!relationship!resembled!a!partnership,!not!whether!the!parties!shared!

resources,!and!not!whether!the!parties!were!building!a!common!life!together.!

I!would! suggest! that! this! indicates! that! the! threshold! for! being! classified! as! a! de!

facto!relationship!is!particularly!low!and!that!the!category!of!de!facto!relationship!is!

particularly! broad.! The! extent! to!which! this! approach! is! problematic,! particularly!

when! the!purpose!of! the! family!property! and! family!provision! legislative! regimes!

and! the! relevant! underlying! social! justice! concerns! are! taken! into! consideration,!

forms!part!of!the!analysis!below.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

214!!Singer)v)Berghouse!(1994)!181!CLR!201,!210!(Mason!CJ,!Deane!and!McHugh!JJ);!Vigolo)v)
Bostin!(2005)!221!CLR!191.!

215!!de!Groot!and!Nickel,!above!n!34,!58.!
216!!See!discussion!under!5.3.2.2.!
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5.5!ANALYSIS!

5.5.1)De)Facto)Relationship)compared)with)Socioeconomic)Partnership)

The! above! analysis! (5.4)! indicates! that! the! category! of! de! facto! relationship!

incorporates!a!wide!variety!of!relationships!varying!in!length,!level!of!commitment!

and! financial! arrangements.! As! the! categories! of! de! facto! relationship! and!

cohabiting!relationship!overlap!to!a!significant!extent!this!is!hardly!surprising!given!

the!findings!from!Chapter!2.!In!this!section!I!will!draw!on!the!analysis!in!5.3!and!5.4!

and!discuss!how!the!category!of!de!facto!relationship!relates!to!the!understanding!

of! what! constitutes! a! socioeconomic! partnership! as! outlined! in! 3.2.1.! This! will!

enable! a! detailed! understanding! of! the! level! of! disconnect! between! the! current!

definitions! and! the! type! of! relationships! I! suggest! should! be! the! focus! of! the!

legislative!regimes.!!!

I!argued!in!Chapter!3!that!the!imposition!of!the!rights!and!responsibilities!contained!

in! the! FLA! and! FCA! is! justified! only! when! directed! to! the! breakdown! of! a!

socioeconomic! partnership.! I! further! argued! in! Chapter! 4! that! a! socioeconomic!

partnership! is!one!appropriate!relationship! type! for! family!provision!purposes.! In!

that! chapter! I! also! argued! that! an! additional! category! of! non[marital! adult!

relationship!should!be!included!in!family!provision!eligibility,!namely,!a!relationship!

that! demonstrates! the! kind! of! care,! support! and! commitment! found! in! a! filial!

relationship! or! close! immediate! familial! relationship.! As! the! discussion! in! 4.3.3!

indicated,! this! second! category! could! potentially! include! both! couple! and! non[

couple!relationships!and!also!include!couple!relationships!that!may!fall!outside!the!

definition!of!a!socioeconomic!partnership.217!!

The!discussion! in! this!part!will! compare! the!concepts!of!de! facto!relationship!and!

socioeconomic!partnership!only.!!In!this!part!I!will!not!go!through!each!indicium!as!I!

have!done!above!but!rather!focus!on!those!aspects!of!the!definitions,!including!their!

application,! which! are! either! more! problematic,! or! more! in! synergy! with! the!

concept!of!socioeconomic!partnership.!Part!5.5.2!will!discuss!the!findings!from!this!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

217!!See!discussion!regarding!the!case!of!Whitehead)v)State)Trustees![2011]!VSC!424!(2!
September!2011).!
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analysis!in!the!context!of!family!property!law!and!Part!5.5.3!will!discuss!the!findings!

from!this!analysis!in!the!context!of!family!provision!law.!Part!5.5.3!will!also!discuss!

circumstances! in!which! a! party! to! a! couple! relationship!which!does!not!meet! the!

requirement! of! a! socioeconomic! partnership! should! still! be! considered! eligible! to!

make!a!family!provision!application.!

5.5.1.1)Sexual)Aspect)of)the)Relationship)

The!analysis!above!in!5.4.3!suggests!that!it!is!necessary,!although!not!sufficient,!for!

a! party! to! a! relationship! to! demonstrate! sexual! intimacy! between! the! parties! in!

order! to! establish! they!were! in! a!de! facto! relationship.! I!would! suggest,! however,!

that! to!establish!whether!or!not! the!parties!were! in!a! socioeconomic!partnership,!

any! enquiry! into! the! sexual! aspect! of! the! relationship! should! be! irrelevant.! ! The!

framework! established! in!3.2.1! addresses! the! issues! of! obligations!within! familial!

relationships! without! any! reference! to! the! sexual! aspect! of! the! relationship.!!

Moreover,! as! the! above! analysis! demonstrates,! the! investigation! into! the! parties’!

sexual! relationship! is! particularly! personal,! invasive! and! involves! additional! time!

and!resources!when!the!nature!and!extent!of!the!sexual!aspect!of!the!relationship!is!

disputed.! ! Although! that! aspect! of! a! relationship! may! provide! support! for! the!

proposition! that! the! relationship!was!marriage[like,218!an! enquiry! into! this! aspect!

does! not! assist! in! determining! whether! a! particular! relationship! was! a!

socioeconomic!partnership.!!

5.5.1.2)Reputation)and)Public)Aspects))

Likewise,! the! analysis! from! 5.4.8! indicates! that! how! others! perceive! a! particular!

relationship! is! regarded!by! the! courts! as! a! significant! indicator! as! to!whether! the!

relationship! can! be! characterised! as! a! de! facto! relationship.! ! Indeed,! the! analysis!

above! suggests! that! two! people! who! are! living! together! full[time! in! a! sexually!

intimate! relationship,! and! who! represent! themselves! to! the! world! as! a! couple,!

would,!without!more,! be!deemed! to!be! living! in! a!de! facto! relationship.!However,!

like!the!sexual!aspect!of!a!relationship,!I!would!suggest!that!this!indicium!provides!

no!real!insight!when!considering!whether!or!not!the!parties!are!in!a!socioeconomic!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

218!See!discussion!at!1.3.2.2.!
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partnership.! Whether! or! not! others! perceive! the! parties! as! a! couple! or! whether!

others!have!observed!displays!of!affection!adds!little!to!the!enquiry!into!the!extent!

to!which!the!parties!have!arranged!their!mode!of!living!and!financial!arrangements!

as!a!basis!on!which!they!are!following!a!common!life!together.!This!line!of!enquiry!

does,!however,!add!time,!expense!and!the!involvement!of!additional!people!into!the!

dispute!between!the!parties.!!!

5.5.1.3)The)Degree)of)Mutual)Commitment)to)a)Shared)Life)

Ostensibly! at! least,! consideration! of! this! factor! would! seem! to! give! a! strong!

indication!as!to!whether!the!parties!had!arranged!their!mode!of!living!and!financial!

arrangements! as! a! basis! on! which! they! were! following! a! common! life! together.!!

However,!as!the!discussions!in!5.3.2.2!and!5.4.6!indicate,!there!is!little!consensus!as!

to! what! a! mutual! commitment! to! a! shared! life! incorporates! and! the! legislation!

provides! no! guidance! on! this.! Although! some! judicial! officers! regard! this!

characteristic! as! essential! to! a! de! facto! relationship,! others! clearly! do! not! agree.!

Moreover,!as! it! is!only!one!of! the! factors! to!be!taken! into!consideration!under!the!

current!legislative!framework!and!application,!its!absence!is!not!fatal!to!the!finding!

of!a!de!facto!relationship.!!!

Clearly,!a!high!degree!of!mutual!commitment!to!a!shared!life!would!be!necessary!if!

the! parties! were! required! to! demonstrate! they! were! in! a! socioeconomic!

partnership,!but,!as!I!will!argue!in!the!following!section,!this!commitment!should!be!

demonstrated! specifically! through! evidence! that! the! relationship! between! the!

parties!has!incorporated!a!high!degree!of!emotional!and!financial!interdependency!

and!mutual!sharing!of!resources.!

5.5.1.4)The)Degree)of)Financial)Dependence,)Interdependence)and)Support)

The! discussion! in! 5.4.4! demonstrates! that! it! is! not! necessary! for! the! parties! to! a!

relationship! to! show! any! financial! dependency,! interdependency! or! financial!

support! to! establish! that! they! are! or! were! in! a! de! facto! relationship.! As! I! have!

already!noted,!it!is!sufficient!for!a!couple!to!be!merely!living!together!full[time!in!a!

sexually!intimate!relationship!and!to!represent!themselves!to!family!and!friends!as!

a!couple!to!meet!the!requirements!of!de!facto!status.! If,!however,! the!couple!were!
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not!living!together!full[time,!then!the!courts!might!require!a!higher!level!of!some!of!

the! other! indicia,! such! as! a! demonstrated! increased! level! of! financial!

interdependency,!for!a!de!facto!relationship!to!be!found.!!!

As!I!have!argued!in!Chapter!3.2.1,!to!establish!that!a!relationship!is!a!socioeconomic!

partnership,!the!parties!to!the!relationship!should!demonstrate,!inter!alia,!that!they!

have! organised! their! financial! arrangements! in! support! of! their! common! life!

together! for! the! long! term.! ! This! means! that! they! would! need! to! demonstrate! a!

significant! level! of! financial! interdependency! as! a! necessary! but! not! sufficient!

requirement! to! establish! that! the! relationship! was! a! socioeconomic! partnership.!!

But!what!is!meant!by!a!significant!level!of!financial!interdependency?!!

Where! the! parties! to! the! relationship! have! a! child! together,! or!where! the! parties!

have!assumed!responsibility!akin!to!that!of!a!parent!towards!a!child,!which!may!be!a!

child!of!only!one!of!the!parties!(whether!or!not!that!responsibility!has!been!legally!

recognised),!then!the!relationship!is!very!likely!to!incorporate!a!significant!level!of!

financial! dependency! or! interdependency,! due! to! the! nature! of! caring! for! and!

raising! children! and! the! issues! with! respect! to! division! of! labour! as! outlined! in!

Chapter!2.6.1[2.6.2.!As!discussed!in!Chapter!2,!in!these!circumstances!sacrifices!are!

often!made!by!one!party!to!the!relationship,!with!that!person!highly!likely!to!suffer!

significant!injustice!without!access!to!family!property!or!family!provision!remedies!

should!the!relationship!cease.!

For!childless!couples,!however,! the!situation! is!not!as!straightforward.! !The!social!

science! research! canvassed! in! Chapter! 2! (in! particular! 2.5.1)! indicates! many!

childless!non[marital!cohabiting!couples!will!not!incorporate!any!significant!level!of!

financial!interdependency!into!their!relationship.!This!would!seem!to!indicate!that!

there! are! many! non[marital! cohabiting! relationships! that! would! satisfy! the!

requirements!of!a!de!facto!relationship!but!fail!the!requirements!of!a!socioeconomic!

partnership.!

For! childless! couples! a! significant! level! of! financial! interdependency! may! be!

demonstrated!in!circumstances!in!which!both!parties!to!the!relationship!pay!some!

or!all!of!their!income!into!a!joint!account!from!which!living!and!other!expenses!are!

paid,! and! where! those! funds! are! intermingled! to! such! an! extent! that! individual!
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ownership! is! not! recorded! and! cannot! be! easily! determined.! ! This! should! not!

include! circumstances! in! which! each! party! has! separate! accounts! and! a! joint!

account! in! which! equal! amounts! are! contributed! to! pay! for! joint! expenses.!!

Significant! financial! interdependency! for! childless! couples! may! also! be!

demonstrated! through! one! party! contributing! towards! a! mortgage! and! another!

contributing! towards! household! expenses,! particularly! when! this! level! of!

interdependency!exists!over!an!extended!period!of!time!or!where!both!parties!make!

significant!financial!and/or!non[financial!contributions!towards!property.!

The! application! of! the! family! law! remedies! is! particularly! problematic! for! short!

relationships!(less!than!7!years)!and!I!would!argue!that!in!many!instances!it!would!

be!more! accurate! to! characterise! these! relationships! as! Eekelaar’s! full! friendship!

than! a! socioeconomic!partnership.! This! is! because! in! a! short! relationship! it! is! far!

more!difficult!for!the!parties!to!demonstrate!that!they!arranged!their!mode!of!living!

to!support!their!common!life!together!for!the!long!term,!as!short!relationships!have!

necessarily! not! been! in! existence! for! the! long! term.! That! is! not! to! say! that! the!

definition! cannot! be! satisfied! for! short! relationships,! since! the! focus! should!

primarily! be! on! the! way! the! parties! have! arranged! their! lives! —! whether! the!

arrangements!made!by!the!parties!are!consistent!with!a!plan!to!build!a!common!life!

together! for! the! long! term,! not!whether! those! arrangements! had! actually! been! in!

place!for!the!long!term.!!

If! the! parties! to! a! short! relationship! are! living! together! and! raising! children,! a!

socioeconomic! partnership! is! highly! likely.! The! same! is! true! if! the! relationship!

incorporates! a! significant! level! of! emotional! and! financial! interdependency,! as!

demonstrated! by! the! extent! to!which! the! parties! have!merged! their! lives,! via,! for!

example,! the! joint!purchase!of!a!home!(joint!being!a! joint!decision!not!necessarily!

reflected! in! joint! legal! ownership),! joint! responsibility! for! a!mortgage,! and! other!

examples! as! discussed! above.! ! Recent! examples! of! short! relationships! that!would!
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satisfy! the! definition! of! socioeconomic! partnership! include! Tabe) and) Napier219,!

Ranchie)and)Best220!and!Mcgee)and)Kerr.221!

A!high!degree!of!emotional!and!financial!interdependency!is!an!essential!part!of!any!

socioeconomic!partnership!as!it!directly!supports!the!proposition!that!the!parties!to!

the!relationship!are!using!the!resources!of!the!relationship!to!service!a!commitment!

towards! a! common! life.! ! It! is! this! aspect! of! a! relationship! that! justifies! a!

compensatory! adjustment! should! the! relationship! break! down,! as! well! as! the!

application! of! the! principles! of! distributive! justice! between! the! parties.! Thus!

including! a! high! degree! of! financial! interdependency! as! a! core! component! of! the!

presumptive!definition!would!allow!a!far!greater!synergy!between!the!relationships!

captured!by!the!regime!and!the!injustice!the!regime!is!directed!at!remedying,!when!

compared!to!the!current!situation.!

5.5.1.5)Living)together)

As! I! have! indicated! at! 5.4.2,! the! requirement! that! the! parties! be! living! together!

means! that! the! parties! must! have! been! living! together! at! least! to! some! extent,!

although! it! is! clear! from! the! case! law! that! this! does! not! import! any! notion! of!

proportion!of!time.!!It!is!thus!not!fatal!to!the!finding!of!a!de!facto!relationship!if!the!

couple!were!not! living!together! full[time.! In!my!opinion,! this!understanding! is!not!

inconsistent!with!the!notion!of!a!socioeconomic!partnership,!provided!the!requisite!

level! of! emotional! and! financial! interdependencies! is! met.! ! I! would,! however,!

suggest!that!a!scenario!like!that!considered!in!Vaughan)v)Hoskovich!(5.4.2),!in!which!

two!people!are! in!an! intimate! relationship,! and!stay!over!at!each!other’s!homes!a!

number!of!nights!a!week!but!maintain!separate!residences,!keep!finances!separate!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

219!![2013]!FCCA!1893!(21!November!2013):!short!childless!relationship!of!two!years!with!
significant!financial!intermingling!concerning!separate!and!joint!owned!properties!–!
property!adjustment!orders!made.!

220!![2013]!FCCA!1132!(23!August!2013):!short!childless!relationship!with!some!
intermingling!and!relationship[generated!disadvantage!–!property!adjustment!orders!
made.!

221!![2013]!FCCA!402!(4!June!2013):!short!childless!relationship!of!just!over!3!years!with!
significant!financial!and!non[financial!intermingling!towards!a!property!which!was!in!
one!party’s!name!but!was!thought!of!as!a!joint!endeavour!and!which!increased!
significantly!in!value!–!property!adjustment!orders!made.!



Chapter)Five:)Couple)Relationships)

248!

and! do! not! own! any! property! together,! does! not! meet! the! criterion! of! a!

socioeconomic!partnership,!irrespective!of!the!length!of!the!relationship.!

The! importance! of! the! factor! of! ‘living! together’! is,! however,! problematic! in! one!

important!respect.!!Under!the!current!legislative!regimes!the!date!the!parties!move!

in!together!is!very!often!determined!to!be!the!date!when!the!de!facto!relationship!

begins.! ! An! assumption! is! therefore! made! that! the! nature! of! the! relationship!

changes! through! the! fact! of! moving! in! together.! Yet! the! social! science! research!

indicates!that!many!young!cohabiting!couples!do!not!view!moving!in!together!as!an!

indication!that!the!nature!of!their!relationship!has!changed!(Chapter!2.4)!and!that!a!

large!portion!of!cohabiting!couples!without!children!keep!predominantly!separate!

financial! arrangements! (Chapter! 2.5.1).! These! findings!would! indicate! that! it! is! a!

mistake! to! assume! that! the! act! of! moving! in! together! changes! the! nature! of! an!

intimate!relationship!and!it!should!not!be!used!to!support!the!view!that!the!parties!

have!entered!into!a!socioeconomic!partnership.!Parties!should!only!be!understood!

as!entering! into!a!socioeconomic!partnership!when!they!have!arranged!both!their!

mode!of!living!and!financial!arrangements!in!support!of!their!common!life!together.!!

5.5.1.6)Duration)

As!explained!above,!the!duration!of!the!relationship!is!one!of!the!indicia!that!may!be!

considered! by! the! court! in! determining!whether! a! particular! relationship! is! a! de!

facto! relationship! for! both! family! property! and! family! provision! purposes.!

Additionally,!under!the!FLA!and!FCA!one!of!the!threshold!requirements!is!that!the!

de!facto!relationship!has!been!in!existence!for!a!minimum!of!two!years.!Some!of!the!

family!provision!regimes!also!require!the!relationship!to!have!been!in!existence!for!

a!minimum!period.!!!

The! introduction!of! these! threshold! requirements! can!be! traced!back! to! the!1983!

report! on! de! facto! relationships! produced! by! the! NSWLRC.! In! that! report! the!

Commission! suggested! that! the! threshold! criteria! be! included! to! give! greater!

assurance! that! the! relationship! is! not! transitory! and! has! some!degree! of! stability!
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and! to! protect! against! trivial! or! unmeritorious! claims.222!! The! report! stated! that!

research! indicated! that! de! facto! relationships! that! had! lasted! two! years! or!more!

were! far! more! likely! to! involve! a! substantial! intermingling! of! finances,! joint!

purchases!of!property!and!other!assets,!and!other!non[financial!contributions!to!the!

welfare!of! the! relationship!and!property.! ! In!other!words,! the!Commission!was!of!

the! view! that! relationships! of! that! length! were! far! more! likely! to! represent! a!

socioeconomic! partnership.! ! This! essentially! means! that! the! duration! of! a!

relationship!was!being!used!as!a!proxy!for!the!relevant!characteristics!in!the!context!

of!cohabiting!relationships!in!the!same!way!a!marriage!certificate!is!used!as!a!proxy!

in!the!context!of!marriages!(see!Chapter!3.2.2).!!

However,! I!would! suggest! that! the! correlation!between! the! length!of! a! cohabiting!

relationship!and!the!nature!of!that!relationship!as!a!socioeconomic!partnership!no!

longer!holds.!!The!findings!that!cohabiting!couples!are!a!diverse!and!complex!group!

(Chapter! 2.3)! and! that! childless! cohabiting! couples! are! in! fact! far! less! likely! to!

incorporate! financial! intermingling! than! married! couples! or! cohabiting!

relationships! with! children! (Chapter! 2.5.1)! indicate! that! living! together! for! two!

years! in! a! couple! relationship! is! no! longer! an! appropriate!marker! in! determining!

the! likelihood! that! the!parties! to!a! cohabiting! relationship!are! in!a! socioeconomic!

partnership.!This,!combined!with!the!substantial! increase!in!the!number!of!people!

living! in! cohabiting! relationships! (2.2.1)! and! the! increased! likelihood! that! those!

relationships! will! break! down! (2.2.2),! when! compared! with! statistics! from! the!

1980s,!suggests!that!there!is!an!ever!increasing!number!of!people!captured!by!the!

current!regime!for!whom,!I!would!suggest,!the!regime!is!entirely!inappropriate.!!

5.5.1.7)Children)

I!have!discussed! the! issue!of! children!with!respect! to!socioeconomic!partnerships!

above!in!5.5.1.4.!!I!would,!however,!like!to!make!a!few!extra!points!on!this!aspect!of!

a! relationship.! ! As! noted! above,! the! family! property! law! regimes! and! the! family!

provision! regimes! in!Queensland,! South!Australia,! the!ACT!and!Western!Australia!

incorporate!certain! threshold! requirements,!of!which!one!must!be!met!before! the!

court!can!hear!the!family!property!or!family!provision!application.!!In!5.5.1.6!above!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

222!New!South!Wales!Law!Reform!Commission,!above!n!94,![9.3][[9.10].!
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I! suggested! that! the!assumption!reflected! in! the!current! legislative! regimes! that!a!

cohabiting!relationship!of!two!or!three!years!is!highly!likely!to!be!a!socioeconomic!

partnership! does! not! withstand! scrutiny.! ! I! would,! however,! suggest! that! the!

assumption! that! a! cohabiting! relationship! with! children! is! highly! likely! to! be! a!

socioeconomic!partnership!does!withstand!scrutiny.!!This!assumption!is!supported!

by!the!social!science!research!in!Chapter!2!and!the!framework!developed!in!3.2.1.!!

Thus,! I! would! suggest! that! a! couple! who! are! living! together! and! raising! their!

children! should,! like!married!parties,! attract! the! rights! and! responsibilities! of! the!

family! law! regimes! without! the! need! to! demonstrate! the! relationship! is! a!

socioeconomic!partnership.!

5.5.1.8)Substantial)Contributions)and)Significant)Injustice)

One!of!the!threshold!requirements!under!the!FLA!and!FCA!is!that!the!applicant!has!

made!significant!contributions!to!the!property!of!the!parties!to!the!relationship,!or!

the! relationship! itself,! so! that! a! failure! to!make! an! order!would! result! in! serious!

injustice! to! the! applicant.! The! applicant! would! rely! on! this! if! the! de! facto!

relationship! was! less! than! two! years! in! duration! and! there! was! no! child! to! the!

relationship!or!the!relationship!was!not!registered!(FLA!only).!

This!threshold!requirement,!when!considered!in!light!of!the!remedial!purpose!of!the!

family! law!regimes,! is!entirely! consistent!with! that!purpose.! !When!a! relationship!

operates!as!a!socioeconomic!partnership,!substantial!financial!and/or!non[financial!

contributions!are!made!by!both!parties!to!the!relationship.!!That!is!part!of!the!core!

nature!of!the!relationship!and,!as!I!have!argued!in!this!thesis,!it!is!that!aspect!of!the!

relationship!that!causes!the!injustice!which!the!family!law!regimes!seek!to!remedy.!

Interestingly,! the! non[marital! relationships! regime! that! exists! in! Tasmania,!

although!no!longer!used!for!de!facto!relationships,223!but!still!relevant!for!its!‘caring!

relationship’! (see!Chapter!6),!provides!a!court!may!make!an!order! if! it! is!satisfied!

that:!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

223!!Except!if!the!parties!to!a!relationship!have!failed!the!de!facto!test!at!a!federal!level!given!
the!Tasmanian!definition!is!potentially!broader!as!it!does!not!require!the!parties!to!live!
together.!
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(a)!there!is!a!child!of!the!partners!referred!to!in!the!application;!or!

(b)!the!applicant!–!

(i)! has! made! substantial! contributions! of! the! kind! referred! to! in! section!
40(1)! for! which! the! applicant! would! otherwise! not! be! adequately!
compensated!if!the!order!were!not!made;!or!

(ii)!has!the!care!and!control!of!a!child!of!the!respondent!!

and! the! failure! to! make! the! order! would! result! in! serious! injustice! to! the!
applicant.224!

Therefore,!this!section!means!that!in!circumstances!in!which!there!is!no!child!of!the!

parties,! the! person!making! the! application! must! satisfy! the! court! that! they! have!

made!substantial!contributions!to!the!property!of!the!parties!to!the!relationship!or!

to! the! relationship! that! have! not! been! adequately! compensated! and) that! serious!

injustice!would!result!if!orders!were!not!made.!!This!is!irrespective!of!the!length!of!

the!relationship.!!!

I!would!thus!suggest!that!the!structure!of!the!Tasmanian!regime!provides!a!focused!

approach!when!considered!in!light!of!the!injustice!a!family!property!law!regime!is!

aimed!at!remedying!(see!3.2).!It!can!be!readily!contrasted!with!the!FLA!and!the!FCA,!

which! require! a! party! to! establish! substantial! contributions! to! the! de! facto!

relationship!only!if!the!de!facto!relationship!has!been!in!existence!for!less!than!two!

years!and!there!are!no!children!to!the!relationship.! ! If,! in!the!federal!and!Western!

Australian! jurisdictions! it! is! established! that! the! de! facto! relationship!was! longer!

than!two!years,!the!absence!of!substantial!contributions!and!serious!injustice!is!not!

a! bar! to! the! court! making! orders,! as! the! discussion! in! this! chapter! has! clearly!

demonstrated.!However,!as! I!have!argued! in! this! thesis,! it! is! inappropriate! for! the!

court!to!make!orders!adjusting!the!parties’!interests!in!property!in!circumstances!in!

which! the! relationship! is! not! a! socioeconomic! partnership.! ! The! Tasmanian! Act!

provides!one!model!as!to!how!the!legislative!regime!can!be!better!directed!towards!

addressing!the!underlying!social!justice!concerns.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

224!Relationships)Act)2003!(Tas)!s!37(2).!!
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5.5.2)Discussion)and)Recommendations)–)Family)Property)Law)

In!Chapter!3! I!argued!that! the! framework!under! the!FLA!and!FCA,!which! imposes!

relational! rights! and! responsibilities! on! people! who! are! in! certain! intimate!

relationships,!is!justifiable!only!in!circumstances!in!which!the!relationship!between!

two!people!can!be!classified!as!a!socioeconomic!partnership.!!In!the!above!analysis!I!

have!identified!the!main!areas!in!which!the!current!concept!of!de!facto!relationship!

differs!from!the!concept!of!a!socioeconomic!partnership!outlined!in!3.2.1,!as!well!as!

the!main!areas!of!synergy.!!!

The!above!analysis!demonstrates!that!the!concept!of!de!facto!relationship!in!family!

property! law! is! over[inclusive! when! the! underlying! purpose! of! the! legislative!

regime! is! considered.! ! In! order! to! find! that! two! people! were! in! a! de! facto!

relationship,! it! is! sufficient! for! those! two!people! to! cohabit! full[time! in! a! sexually!

intimate!relationship!and!to!present! themselves! to! family!and! friends!as!a!couple.!!

Yet! a! relationship! like! this! would! be!more! like! Eekelaar’s! ‘full! friendship’! than! a!

socioeconomic!partnership.! !Given!the!findings!from!Chapter!2,!this!means!that!an!

increasing! number! of! people! would! now! be! classified! as! being! in! de! facto!

relationships!who!would!fail!the!socioeconomic!partnership!test.!!As!I!have!argued!

in!3.2,! the! application!of! the!FLA!and!FCA! to! these!other! types!of! relationships! is!

inappropriate.!

The! analysis! above! also! suggests! that! the! current! presumptive! definitions! are!

under[inclusive.!!As!5.4.3!suggests,!it!is!possible!that!a!cohabiting!relationship!which!

incorporates!a! significant!amount!of! emotional! and! financial! interdependency!but!

no! (evidence! of)! sexual! intimacy! would! likely! fail! the! de! facto! relationship!

threshold.!This!type!of!relationship!would,!however,! likely!fall!within!the!category!

of! socioeconomic! partnership! and! would! be! one! to! which! the! application! of! the!

family!property!law!regimes!appears!justified!and!appropriate.!!

It!is!therefore!clear!that!the!generalisations!or!assumptions!that!family!property!law!

makes!with! respect! to!marriage,! namely,! that! a!marriage! can!be! assumed! to!be! a!

socioeconomic! partnership! (see! 3.2.2),! cannot! be! made! with! respect! to! de! facto!

relationships! as! they! are! currently! defined.! It! is! untenable! to! assume! that! a!

relationship! is!a! socioeconomic!partnership! in! circumstances! in!which! the!parties!
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simply!live!together!for!two!years!in!a!sexually!intimate!relationship!and!represent!

themselves! as! a! couple.! Without! the! requisite! financial! and! emotional!

interdependencies,! parties! to! relationships! of! this! character! will! not! suffer! the!

relationship[generated!disadvantage!the!regimes!are!aimed!at!remedying.!Nor!is!it!

the!case!that!such!relationships!necessarily!incorporate!the!special!responsibilities!

that! parties! to! a! socioeconomic! partnership! are! understood! to! owe! each! other.!!

Those! responsibilities! have! not! been! assumed! by! explicit! agreement! through! a!

marriage!contract!nor!by!the!fact!that!the!parties!have!assumed!a!role!in!the!context!

of! a! socioeconomic! partnership! (see! 3.2.1).! Indeed,! as! I! will! show! below,! the!

application!of!the!family!property!law!regime!to!parties!to!these!relationships!is!far!

more! likely! to! result! in! injustice,! rather! than! the! reverse,! and! is! therefore! an!

unjustifiable!interference!with!individual!liberty.!

One! possible! response! to! these! concerns! is! to! say! that! in! circumstances!where! a!

relationship! does! not! meet! the! requirements! of! a! socioeconomic! partnership! no!

orders!should!be!made.! ! !There!are! instances! in!which!a!de! facto!relationship!has!

been!found!to!exist!but!no!orders!made,225!and!in!some!short!relationships!in!which!

there! has! been! a! more! or! less! equal! finding! on! contributions,! both! initial! and!

ongoing,!this!is!often,226!although!not!always227!the!outcome.!!

However,!with!respect!to!family!property!law,!the!courts!regularly!make!an!order!to!

adjust! property! in! circumstances! in! which! there! is! a! large! disparity! in! initial!

contributions.!As!Chapter!3!has!demonstrated,!in!short!marriages,!a!large!disparity!

in! initial! contributions!may!result! in!an!award! in! favour!of! the! financially!weaker!

party!of!around!10!per!cent!of!the!property!pool!(Chapter!3.3.5).!The!same!is!true!

for! short! de! facto! relationships.228!In! circumstances! where! the! property! pool! is!

large,! this! leads! to! a! sizeable! adjustment! in! the! financially!weaker! party’s! favour.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

225!See,!eg,!Ryan)v)Kalocsay![2010]!NSWSC!620!(15!June!2010).!!
226!!See,!eg,!Jeffrey)&)Goodrow![2014]!FCCA!496!(27!March!2014):!two!year!relationship,!
assets!of!around!$200,000,!property!jointly!owned!(funded!by!applicant)!transferred!to!
applicant,!all!other!assets!undisturbed!by!orders.!!!

227!!KTA)v)ANE![2008]!QSC!315!(18!November!2008):!three!year!relationship,!both!parties!
had!not!insignificant!assets,!finances!kept!separate,!orders!made!awarding!$20,000!
adjustment!in!favour!of!the!applicant.!

228!!See,!eg,!Ranchie)and)Best![2013]!FCCA!1132!(23!August!2013):!awarded!seven!per!cent;!
Aitken)&)Murphy)[2013]!FamCA!3!(15!January!2013):!awarded!12!per!cent;!Pullman)&)
Carmody![2011]!FMCAfam!1357!(14!December!2011):!awarded!12.5!per!cent.!
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This! is! problematic! when! the! subject! relationship! cannot! be! characterised! as! a!

socioeconomic!partnership.!

The! recent! Family! Court! decision! of! Aitken) &) Murphy229!provides! an! excellent!

illustration!of! the! concerns! I!have! identified!here,!particularly!with! respect! to! the!

over[inclusive! nature! of! the! current! definitions! of! de! facto! relationship! and! the!

extent! to! which! the! application! of! the! FLA’s! framework! and! the! principles! and!

guidelines! developed! by! the! courts! are! inappropriate! for! some! relationships! that!

fall! under! the! ambit! of! de! facto! relationship.! In! this! case! the! applicant! and! the!

respondent! lived! together! as! a! couple! in! a! same! sex! relationship! for! around! 4!½!

years.!!Thus,!there!was!no!dispute!between!the!parties!that!they!lived!in!a!de!facto!

relationship! as! defined! under! the! FLA.! ! As! I! will! demonstrate,! however,! the!

relationship!would!not!meet!the!requirement!of!a!socioeconomic!partnership.!!!

Although!the!relationship!was!described!by!the!trial!Judge!as!‘close!and!loving’,!and!

as! incorporating! significant! emotional! interdependency,! there! was! no! financial!

interdependency!between!the!parties.!They!lived!in!the!respondent’s!property,!and!

the!respondent!paid!for!all!the!outgoings!and!expenses!of!the!property!and!most!of!

the! parties’! expenses,! including! entertainment! and! holidays.! The! respondent!was!

significantly!wealthier! than! the! applicant! at! the! outset! of! the! relationship,! which!

meant! that! his! initial! contributions! far! outweighed! those! of! the! applicant.! At! the!

time!the!couple!began!cohabiting!the!respondent!owned!a!number!of!properties!as!

well!as!business!interests,!totalling!just!over!$2!million.!The!applicant!on!the!other!

hand,!had!cash,!a!car!and!superannuation!to!the!value!of!approximately!$100,000.!!

Interestingly,! and! I!will! return! to! this!below,! at! the!outset!of! the! relationship,! the!

applicant! had! falsely! represented! to! the! respondent! that! he! owned! or! had! an!

interest! in! a! number! of! properties! and! that! he! was! a! ‘person! of! substantial!

independent!wealth.’230!!

The! trial! Judge! found! the! applicant! made! no! financial! contributions! to! the!

relationship!or!to!the!properties!and,!with!the!exception!of!finding!a!property!which!

the!respondent!ultimately!purchased!(for!which!the!respondent!paid!the!applicant!a!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

229!![2013]!FamCA!3!(15!January!2013).!
230!!Ibid![56].!
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$50,000! finder’s! fee),! the! trial! Judge! found! the! applicant! made! no! non[financial!

contributions! to! the! properties.! Both! parties!worked! throughout! the! relationship,!

although! the! applicant! was! unemployed! at! the! time! of! the! trial! for! reasons!

unrelated! to! the! fact!of! the!relationship.!The! trial! Judge! found! the!applicant!made!

homemaker! contributions,! on!which! the! respondent!placed!value,!which! included!

shopping,!cooking!and!coordinating!the!professional!cleaners!(for! the!house,!pool,!

garden!and!dog).!!

The!respondent!was!successfully!generating!wealth!through!the!investments!in!the!

property! market! and! his! business.! The! net! asset! pool! available! for! division! was!

ultimately!valued!at!approximately!$7!million,!of!which!approximately!$60,000!was!

in!the!applicant’s!name!(excluding!a!car,!which!was!inexplicably!excluded!from!the!

asset! pool).! The! significant! increase! in! asset! pool! was! due! to! an! increase! in! the!

respondent’s! business! and! investment! properties.! ! The! trial! Judge! ultimately!

awarded!the!applicant!nine!per!cent!for!contributions!and!three!per!cent!for!means!

and!needs!factors,!which!equated!to!a!property!adjustment!of!$770,000!in!favour!of!

the!applicant.!!

In!my!opinion,!the!combination!of!the!short!nature!of!the!relationship!and!the!lack!

of! any! financial! interdependency! or! mutual! sharing! of! resources! between! the!

parties! means! their! relationship! could! not! be! characterised! as! a! socioeconomic!

partnership.!For!a!relationship!this!short,!there!would!need!to!be!a!significant!level!

of! financial! interdependency! to! demonstrate! that! the! parties! had! made!

arrangements!as!a!basis!on!which!they!were!following!their!common!life!together!

for!the!long!term!and!that!significant!injustice!would!ensue!without!access!to!family!

law!remedies.!!

On!the!facts!presented!in!the!judgment,!it!is!very!difficult!to!understand!the!injustice!

that!a!relationship!of!this!character!would!have!caused!to!either!party!which!would!

warrant!any!intervention!from!the!law.!During!the!course!of!the!relationship,!both!

parties!were!generous!towards!each!other!in!time!and/or!money.!!However,!neither!

party!had!suffered!any!demonstrable!relationship[generated!disadvantage!resulting!

from! the! termination! of! the! relationship;! indeed! both! parties! benefited! from! the!

existence! of! the! relationship.! Insisting! that! the! dissolution! of! this! relationship!

should! give! rise! to! a! compensatory! obligation! demeans! the! nature! of! the! parties’!
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generosity!during!the!relationship.!One!also!wonders!whether,!if!the!applicant!had!

in!fact!owned!the!assets!that!were!represented!to!the!respondent!as!owned,!there!

would!still!have!been!an!order!for!a!property!adjustment!made.!!

There!are!a!number!of!aspects!of!the!application!of!the!FLA!that!are!inappropriate!

in! the! context!of! a! relationship! such!as! this.! !As! I!have!argued!at!Chapter!3.4,! the!

legal! fictions!created!by!the!application!of!the!FLA’s!framework,231!which!assumes,!

firstly,!that!the!assets!are!the!assets!of!the!parties!(irrespective!of!ownership)!and!

secondly,! that! the! pre[existing! assets! are! ‘contributions’! to! the! relationship,! only!

make!sense! if! the!parties! to! the! relationship!are!mutually! sharing!and!using! their!

resources!as!a!basis!on!which!they!are!building!their!common!life!together!for!the!

long! term.! In! this! matter! the! court! applied! the! global! approach! (see! 3.3.4.4)! to!

assessing!the!property!pool!and!contributions!to!that!pool,!and!both!the!applicant’s!

non[financial! contributions! and! the! respondent’s! financial! and! non[financial!

contributions!were!understood!as!being!contributions!to!that!pool.!Apart!from!the!

fact! that! the! couple! were! living! together,! which,! as! I! have! argued! in! 3.2.1,! is!

insufficient! to! satisfy! the! socioeconomic! partnership! threshold,! these! parties! had!

not!merged!their!lives,!in!particular!the!financial!aspect!of!their!lives,!to!any!extent.!

The! assets! of! the! respondent! could! not,! in! any! way,! be! understood! as! being! the!

assets! of! the! parties.! The! application! of! this! framework! in! this! context! is! thus!

inappropriate.!!

Moreover,! the! applicant’s! unemployed! status! and! the! discrepancy! in! resources!

between! the!applicant! and! respondent,!neither!of!which!had!any! connection!with!

the! circumstances! of! the! relationship,! resulted! in! an! additional! three! per! cent!

adjustment! in! favour!of! the!applicant.!This!adjustment!reflects! the! imposition!of!a!

legal!responsibility!on!the!respondent!towards!the!applicant!purely!on!the!basis!of!

the! applicant’s! need.! To! impose! such! a! legal! obligation! in! this! context! is,! in! my!

opinion,!entirely!inappropriate.!!

This!relationship!would!best!be!characterised!as!a!‘full!friendship’!as!conceptualised!

by!Eekelaar!(see!3.2.1)!and!any!obligations!between!the!parties!to!the!relationship!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

231!Which!is!applied!only!if!the!court!is!satisfied!that!it!is!just!and!equitable!to!make!an!
order:!Stanford)v)Stanford)(2012)!247!CLR!108.!
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should!be!understood!in!that!context.!To!briefly!recap,!Eekelaar!states!with!respect!

to!a!full!friendship!that:!

If!I!put!time!and!effort!to!help!a!friend!enhance!his!career!prospects!and!he!succeeds!
in!doing!so,!I!should!not!expect!legal!entitlement!to!compensatory!payments!for!any!
losses!my!efforts!may!have!incurred!for!me.!!And!once!the!friendship!is!over,!and!a!
friend,! or! former! friend,! falls! into! need,! it! would! surely! be! wrong! to! expect! that!
person!to!have!a!legal!claim!against!the!other!for!help,!even!though!there!could!be!
some!moral!expectation,!depending!on!the!circumstances.232!

When!the!relationship!and!any!associated!obligations!are!understood!in!the!context!

of!this!framework,!it!is!clear!that!the!application!of!the!legal!obligations!contained!in!

the! FLA!was! inappropriate! in! these! circumstances.! Consequently,! the! intrusion!of!

the! law! on! the! breakdown! of! this! relationship!was,! in!my! opinion,! an! unjustified!

interference!with!the!respondent’s!liberty.233!!

This!decision!also!demonstrates!another! important!aspect!of! family!property! law,!

namely,! the!complexity!and!expense! involved!in!family! law!matters!generally.!The!

frameworks!of!the!FLA!and!FCA!require!that!the!assets!of!the!parties!be!identified!

and!valued.! !Thus!all!of!the!respondent’s!assets,! including!properties!and!business!

interests,!had!to!be!valued!as!at!the!beginning!of!the!relationship!and!at!the!end!of!

the! relationship! or! time! of! trial.! ! This! required! the! appointment! of! independent!

valuers.! Moreover,! the! contribution! assessment,! which! is! a! requirement! of! the!

framework! under! the! FLA,! requires! that! many! aspects! of! the! parties’! lives,! both!

together!and!apart,!be!detailed!in!affidavits!that!must!be!prepared!with!supporting!

documents! and! filed!with! the! court,!with! the! evidence!providers! being! subject! to!

cross[examination.!!!

The!matter!of!Aitken)&)Murphy!required!four!days!in!Court!for!the!final!hearing!and!

each! party! was! represented! by! both! senior! and! junior! counsel.! ! Moreover,! the!

matter! took! almost! two! years! to! come! to! Court! (from! the! time! of! the! initiating!

application)!and!incurred!legal!fees!in!excess!of!$500,000!($250,000!each!side).!In!

these!types!of!matters,!this!sort!of!time!frame!is!not!uncommon!for!matters!that!go!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

232!!John!Eekelaar,!Family)Law)and)Personal)Life!(Oxford!University!Press,!2006)!48.!
233!!See!also!the!matter!of!Pullman)&)Carmody![2011]!FMCAfam!1357!(14!December!2011)!
in!which!I!would!come!to!the!same!conclusion.!!
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all! the!way!to!trial,234!and!the! legal! fees! incurred!are!not!out!of! the!ordinary.235!! If!

the!fact!of!the!relationship!had!also!been!disputed,!which!is!not!uncommon!in!short!

relationship!matters,!up!to!three!more!days!in!court!may!have!been!required!with!

associated!paperwork!and!legal!costs.236!!

There!is!another!response!to!the!concern!that!the!current!presumptive!definitions!

lead!to!unjustifiable!interferences!with!individual!liberty!and!that!is!the!option!for!

parties!to!these!types!of!relationships!to!enter!into!a!binding!financial!agreement.!A!

binding!financial!agreement!is!designed!to!allow!parties!to!a!relationship!to!opt!out,!

either! partly! or! completely,! of! the! regulatory! framework,! enabling! them! to!

determine! their! own! financial!matters! in! the! event! of! relationship! breakdown.! A!

detailed!examination!of! this!mechanism!and! its! effectiveness! in!providing! respect!

for!and!protection!of!individual!liberty!is!undertaken!in!Chapter!7.!

The! arguments! presented! in! this! chapter! support! the! view! that! the! current!

presumptive!definitions!are!both!over[!and!under[inclusive!when!the!purpose!of!the!

legislative! regimes! is! considered.! ! The! over[inclusive! aspect! of! the! current!

definitions!is!particularly!concerning!given!the!significant!increase!in!the!number!of!

couples! living! in! cohabiting! relationships! and! the! significant! level! of! individual!

independence!that!characterises!many!cohabiting!relationships.!!This!would!suggest!

that!there!are!increasing!numbers!of!people!who!could!potentially!be!governed!by!

these!regimes!but!to!whom!the!regimes!are!inappropriate.!!

My! recommendation! is! therefore! that! the! presumptive! definitions! for! de! facto!

relationship!under! the!FLA!and!FCA!should!be!changed! to!reflect!more!accurately!

the! kind! of! relationship! towards! which! the! regimes! are! appropriately! directed,!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

234!!See!Watson)&)Ling!(2013)!49!Fam!LR!303:!2010!application,!2013!final!orders;!Mikono)&)
Perez![2012]!FamCA!761!(31!August!2012):!2010!application,!2012!final!orders;!
Rubenstein)&)Hartnett![2011]!FMCAfam!876!(25!August!2011):!2009!application,!2011!
final!orders;!MAD)v)HTM![2011]!QSC!159!(10!June!2011):!2009!application,!2011!final!
orders.!!

235!There!are!very!few!studies!that!specifically!look!at!costs!in!family!law!matters.!!A!study!
from!2002!revealed!a!range!of!$3,981!–!$382,659!in!costs!for!one!party!for!matters!that!
proceeded!to!trial:!G!Pesce,!'Analysing!the!Structure!of!Litigation!Costs'!(2002)!16!
Australian)Family)Law)Journal!41,!3.!In!today’s!dollars!these!figures!would!be!much!
higher.!!!

236!See,!eg,!Delany)v)Burgess![2006]!NSWSC!1420!(19!December!2006):!heard!over!3!days;!
Hamblin)&)Dahl!(2010)!239!FLR!111:!heard!over!2!days.!
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namely,!a!socioeconomic!partnership.!I!would!recommend!the!following!changes!in!

particular:!

i. that!any! reference! to! the! sexual!aspect!of! the! relationship! should!not! form!

part! of! the! presumptive! definition.! I!would! therefore! also! suggest! that! the!

word!‘couple’!should!not!be!used,!given!its!denotation,!but!should!rather!be!

replaced!with!the!idea!of!a!socioeconomic!partnership!between!two!people;!!

ii. that! the! reputational! and! public! aspects! of! a! relationship! should! not! form!

part!of!the!presumptive!definition;!!

iii. that! a! socioeconomic! partnership! should! be! defined! in! terms! of! a!

relationship! between! two! people! which! incorporates! a! significant! level! of!

financial!and!emotional!interdependency!and!a!mutual!sharing!of!resources!

as!a!basis!on!which!the!parties!to!the!relationship!were!building!a!common!

life!together,!as!a!result!of!which!significant!injustice!would!be!likely!to!result!

without!access!to!family!property!law!remedies;!and!!

iv. that! if! two!people! are! living! together! and! raising!a! child! there! should!be!a!

presumption!that!they!are!in!a!socioeconomic!partnership.!

5.5.3)Discussion)–)Family)Provision)Law)

The! same! concerns! with! respect! to! family! property! law! also! apply! to! family!

provision!law,!with!respect!to!the!current!definitions!of!de!facto!relationship!being!

both! over[! and! under[inclusive! when! the! purpose! of! the! legislative! regime! is!

considered.! ! In! 5.5.3.1! I! will! provide! examples! demonstrating! the! disconnect!

between! the! existing! definitions! of! de! facto! relationship! and! the! concept! of!

socioeconomic!partnership!in!the!context!of!family!provision!eligibility.!!!!!

I!will!then!draw!on!the!framework!outlined!in!Chapter!4.3.3!and,!in!5.5.3.2,!consider!

some!of!the!circumstances!in!which!a!party!to!a!couple!relationship!which!does!not!

meet!the!socioeconomic!partnership!threshold!should!still!be!considered!eligible!to!

make! a! family! provision! application.! ! This! is! important! because,! as! I! will! argue!

further! in! Chapter! 6! with! respect! to! non[couple! relationships,! family! provision!

eligibility! should! only! be! extended! beyond! the! concept! of! socioeconomic!

partnership!on!a!coherent!and!principled!basis.!!!
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In!5.3.2.2,!I!will!review!two!succession!law!cases,!in!both!of!which!the!applicant!was!

found! to! be! an! eligible! person! through! being! in! a! de! facto! relationship! with! the!

deceased.! As! I!will! demonstrate,! however,! both! relationships!would! not!meet! the!

threshold!of!a!socioeconomic!partnership.!Although!an!award!was!made!in!only!one!

of! the!cases,! the!concern! is!not!so!much!with!respect! to!whether!or!not!an!award!

should!have!been!made!but!rather!with!the!character!of!the!relationships!that!give!

rise! to! family!provision!eligibility.! !These! two!matters!were! specifically! chosen!as!

they! enable! me! to! illustrate! the! principled! approach! I! have! suggested! to! the!

circumstances! in! which! a! surviving! party! to! a! couple! relationship! that! is! not! a!

socioeconomic!partnership!should!have!a!legal!right!to!apply!(as!an!eligible!person)!

to!the!court!for!an!assessment!of!whether!adequate!provision!has!been!made!by!the!

will!of!the!deceased!or!by!the!operation!of!the!automatic!rules!on!intestacy.!

5.5.3.1) De) Facto) Relationships,) Socioeconomic) Partnerships) and) Family) Provision)

Matters)

Bevilacqua)v)Robinson237!concerned!the!question!of!whether!adequate!provision!had!

been!made!for!a!de!facto!partner!of!the!deceased.!!In!this!matter,!the!deceased!was!

survived!by!three!adult!daughters!and!a!de!facto!partner!from!a!short!relationship!

of!six!years.! !The!deceased!provided!only!for!her!daughters!in!her!will,!which!was!

written!before!she!entered!into!the!de!facto!relationship.!!The!estate!was!considered!

modest! at! $430,000.! The! de! facto! partner! (the! applicant)! was! unable! to!

demonstrate!that! inadequate!provision!for!his!proper!maintenance,!education!and!

advancement!in!life!had!been!made.!This!application!thus!failed!at!the!first!stage!of!

the!two[stage!process!(see!4.3.1).!!!

Despite!the!claims!of!the!applicant!to!the!contrary,!the!judicial!officer!found!that!the!

deceased!had!financially!supported!the!applicant!through!the!relationship.!Although!

the! applicant!worked! for! part! of! the! relationship! he! used! his!money! for! his! own!

purposes.!The!deceased!owned!the!home!in!which!the!couple!lived!(along!with!one!

of!the!deceased’s!daughters),!and!paid!all!the!outgoings!and!most!of!the!household!

expenses.! The! deceased! and! her! daughter! performed! the! household! duties.! The!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

237![2008]!NSWSC!463!(20!May!2008).!
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Court! found! that! the! applicant! had! already! benefited! significantly! from! the!

deceased’s!generosity.!For!the!brief!period!of!time!that!the!deceased!was!ill!before!

she!died,!the!applicant!provided!some!care!and!assistance!of!a!limited!nature.!!!

In! my! opinion,! the! apparent! absence! of! mutual! commitment,! the! lack! of! mutual!

sharing!of!resources,!the!complete!lack!of!financial!interdependency!combined!with!

the!short!length!of!the!relationship!must!lead!to!a!conclusion!that!the!relationship!is!

not!a!socioeconomic!partnership.!On!these!facts,!it!cannot!be!argued!that!there!was!

evidence! of! a! significant! level! of! emotional! and! financial! interdependence! and!

commitment!towards!a!common!life.!Although!no!award!was!made!in!this!matter,!it!

was! agreed! that! a! de! facto! relationship! existed! between! the! applicant! and! the!

deceased!and!thus!the!applicant!was!eligible!to!make!a!claim.! !Under!the!reform!I!

am!proffering! the! surviving!party! should!not! have! been! eligible! to!make! a! family!

claim.!

A! comparison! of!Bevilacqua)v)Robinson)with! the! case! of!Aranas)v)Berry238!reveals!

that! it! does!not! take! a! significant! change! in! the! circumstances! of! the! case! for! the!

court!to!award!a!provision!out!of!the!estate.!In!Aranas)v)Berry!the!estate!was!almost!

double!that!of!the!previous!matter!and!there!was!only!one!competing!claim!(the!son!

of! the! deceased! and! the! sole! beneficiary! under! the! will).! ! Although! the! overall!

relationship!was!of!a!similar!duration!to!that!in!the!previous!case,!the!Court!found!

that!the!applicant!and!the!deceased!were!in!a!de!facto!relationship!for!only!the!last!

two! years.! ! As! in! the! previous! case,! the! Court! found! that! the! degree! of! financial!

dependence!or!interdependence!between!the!applicant!and!the!deceased!was!small,!

consisting!only!of!occasional!purchases!of!clothing!and!other!small!household!items.!

The!applicant!did!not!work!and!was!in!receipt!of!social!security!payments!to!which!

she!would!not!have!been!entitled!if!she!was!in!fact!residing!with!the!deceased!in!a!

de!facto!relationship.!Unlike!the!previous!matter,!however,!the!applicant!performed!

most!of!the!household!duties!and!provided!support!and!care!to!the!deceased!in!the!

period!of!declining!health!leading!up!to!the!deceased’s!death.!!The!deceased!had!not!

provided!for!the!applicant!in!his!will!and!the!Court!ordered!a!legacy!of!$145,000!out!

of!the!estate!of!about!$840,000.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

238![2002]!NSWSC!355!(26!April!2002).!
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In!my!opinion,! although! this! relationship! appeared! on! the! facts! to! have! a! greater!

level! of! emotional! commitment! than! the! previous! relationship,! the! absence! of!

financial! interdependency!and! limited!mutual!sharing!of!resources!combined!with!

fact! that! this! relationship! was! short! means! that! this! relationship! also! does! not!

satisfy! the!requirement!of!a!socioeconomic!partnership!as!proffered! in!this! thesis,!

namely! a! relationship! that! displays! a! significant! level! of! emotional! and! financial!

interdependence! and! a! commitment! towards! a! common! life.! However,! as! I! will!

discuss!below,!this!matter!may!well!still!be!one!in!which!family!provision!eligibility!

is! appropriate! when! considered! against! the! framework! for! family! provision!

eligibility!outlined!in!4.3.3.!

5.5.3.2)Close)Familial)Relationships)and)Family)Provision)Matters)

In! 4.3.3! I! argued! that! there! are! certain! relationships! that! are! not! socioeconomic!

partnerships! for! which! family! provision! eligibility! is! nevertheless! appropriate.!!

When! considering! couple! relationships! the! relevant! relationships! may! not! be!

socioeconomic! partnerships! but! nevertheless! display! care,! support! and!

commitment!akin!to!that!of!a!filial!or!close!immediate!familial!relationship.!

If! the! two! cases! discussed! above! are! compared,! specific! differences! are! evident!

which! could! affect! eligibility! status! under! the! framework! defended! in! 4.3.3,! even!

though!both!relationships!fall!short!of!the!socioeconomic!partnership!threshold.!!In!

the! matter! of! Bevilacqua) v) Robinson,! the! judicial! officer! noted! that! the! applicant!

provided!some!care!and!assistance!for!a!short!period!of!just!a!few!weeks!when!the!

deceased! was! seriously! ill! but! that! this! was! limited.! ! I! would! suggest! that! the!

provision!of!limited!care!for!a!limited!period!is!insufficient!to!support!a!finding!that!

the! relationship! displays! the! kind! of! care,! support! and! commitment! that!

characterise!a!close!immediate!familial!relationship.!The!plaintiff!did!not!rise!to!the!

occasion! when! the! deceased! became! ill! and! take! on! the! responsibilities! that! a!

person!who!was!in!a!close!immediate!familial!relationship!with!the!deceased!would!

have!assumed!and!which!would!have!provided!evidence!with!respect!to!the!caring!

nature!of!the!relationship.!That!role!was!assumed!by!the!deceased’s!daughters.!For!

these!reasons!the!applicant!should!not!have!had!any!basis!on!which!to!claim!family!

provision!eligibility.!!!
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The!second!matter!of!Aranas)v)Berry,!by!contrast,!concerned!a!relationship!that!may!

well!have!incorporated!the!care,!support!and!commitment!that!characterise!a!close!

immediate! familial! relationship,! which! should! in! my! view! allow! the! applicant! to!

make! a! claim,! particularly! with! respect! to! the! care! she! provided! the! deceased!

leading! up! to! his! death.! There! was! clearly! a! higher! level! of! mutual! commitment!

between!the!plaintiff!and!the!deceased!throughout!the!admittedly!short!relationship!

(although,! as! I! have! argued,! this! was! not! at! a! sufficient! level! to! meet! the!

requirement! of! a! socioeconomic! partnership).! It! was! clear! that! during! the!

deceased’s! period! of! declining! health! the! plaintiff! cared! for! and! attended! to! the!

deceased’s! needs! and! during! this! time! assumed! ‘the! role! of! a! devoted! and! loving!

spouse.’239!! Although! this! aspect! of! the! relationship! was! not! discussed! to! any!

significant!extent!(as!it!is!not!listed!as!a!consideration!under!the!current!legislative!

regime),! this! description! indicates! that! the! plaintiff! had! assumed! the! role! of! a!

person!who!was! in!a!close! immediate! familial!relationship!and!thus!should,! in!my!

view,!be!able!to!claim!family!provision!eligibility.240!

It!could!be!argued!that!the!current!definitions!for!de!facto!relationships!in!the!area!

of! family! provision! eligibility! are! not! as! problematic! as! the! definitions! in! family!

property! law,! as! family! provision! eligibility! is! justifiable! for! some! de! facto!

relationships!that!fall!outside!the!concept!of!a!socioeconomic!partnership.!!I!would!

suggest,! however,! that! the! area! of! family! provision! eligibility!with! respect! to! the!

definitions!of!de!facto!relationships!is!still!problematic!and!in!need!of!reform.!As!the!

case! of! Smith) v) Daniels! demonstrates,! the! existing! definitions,! with! the! possible!

exception!of!South!Australia,! are!under[inclusive.!Moreover,! the!way! in!which! the!

definitions! are! over[inclusive! is! haphazard,! which! undermines! the! value! of!

testamentary! freedom! and! allows! for! opportunistic,! speculative! or! underserving!

claimants!(see!4.4.1).!!A!more!desirable!approach!is!one!that!specifically!singles!out!

those! characteristics! in! a! relationship! towards! which! the! legislative! regime! is!

directed.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

239!Ibid![71].!
240!A!further!example!of!a!relationship!that!may!fail!the!socioeconomic!partnership!test!but!
meet!this!second!test!is!Weston)v)Hourn![2000]!NSWSC!543!(16!May!2000).!
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5.5.3.3)Recommendations)–)Family)Provision)Law)

My! recommendation! is! that! the! presumptive! definitions! for! de! facto! relationship!

under! the! various! family! provision! regimes! should! be! changed! to! reflect! more!

accurately! the! categories! of! people! towards! whom! the! testator! could! potentially!

owe!a!moral!duty.!I!recommend:!

i. that!any! reference! to! the! sexual!aspect!of! the! relationship! should!not! form!

part! of! the! presumptive! definition.! I!would! therefore! also! suggest! that! the!

word!‘couple’!not!be!used,!given!its!denotation,!but!rather!be!replaced!with!

the!idea!of!a!socioeconomic!partnership!between!two!people;!!

ii. that! the! reputational! and! public! aspects! of! a! relationship! should! not! form!

part!of!the!presumptive!definition;!!

iii. that! a! socioeconomic! partnership! should! ! be! defined! in! terms! of! a!

relationship! between! two! people! which! incorporates! a! significant! level! of!

financial!and!emotional!interdependency!and!a!mutual!sharing!of!resources!

as!a!basis!on!which!the!parties!to!the!relationship!were!building!a!common!

life!together;!and!

iv. that! if! two!people! are! living! together! and! raising!a! child! there! should!be!a!

presumption!that!they!are!in!a!socioeconomic!partnership.!

As! noted! above,! there! are! certain! relationships! that! are! not! socioeconomic!

partnerships! for!which! family! provision! eligibility! is! nevertheless! appropriate.! As!

these!relationships!potentially!include!both!couples!and!non[couples,!I!will!present!

my! recommendations! with! respect! to! these! relationships! in! the! next! chapter!

concerning!non[couple!relationships.!!

5.6!CONCLUSION!

A!relationship!recognition!regime!that!imposes!relational!consequences!on!parties!

who!have!not!consented!poses!a!significant!risk!to! individual! liberty.!This!chapter!

has!been!concerned!with!the!relational!consequences!for!couple!relationships!in!the!

context! of! both! family! property! and! family! provision! law.! ! In! this! chapter! I! have!

extensively! analysed! the! current! legal! environment! concerning! presumptively!

defined!de!facto!relationships!for!both!purposes!in!order!to!determine!the!reach!of!
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the! existing! legislative! regimes! into! the! lives! of! people! who! are! in! couple!

relationships.! ! I!have! then!applied! the! framework!developed! in!Chapters!3!and!4,!

which! provide! for! a! principled! approach! to! relationship! recognition! in! family!

property! law! and! family! provision! law,! to! determine! the! level! of! disconnect!

between! the! current! definitions! and! the! underlying! social! justice! concerns!

supporting!those!regimes.!

The!analysis!contained!in!this!chapter!demonstrates!a!clear!disconnect!between!the!

current! statutory! definitions! and! the! concept! of! a! socioeconomic! partnership! in!

both!family!property!and!family!provision!law.!In!particular,!it!shows!the!extent!to!

which! the!current!definitions!are!overly!broad!and! include!relationships! to!which!

especially!the!application!of!family!property!law!is!inappropriate.!!

Drawing!on!the!framework!outlined!in!Chapter!3,!I!have!argued!that!the!sexual!and!

public!aspects!of!couple!relationships!are!neither!necessary!nor!sufficient!to!justify!

the! intrusion!of!the! law.! In!that!respect!I!agree!with!Cossman!and!Ryder!(1.3.2.2),!

Fineman!(1.3.2.2)!and!Eekelaar!(3.2.1)!that!the!notion!of!a!conjugal!or!marriage[like!

relationship,! as! it! is! understood!within! this! legal! framework,! is! an! inappropriate!

marker! for! determining! the! reach! of! the! law.! Thus,! in! accordance! with! my!

recommendation!that!the!regimes!should!be!directed!towards!relationships!that!can!

be! characterised! as! a! socioeconomic! partnership,! I! have! suggested! that! the!

reference! to! the! sexual! and!public! aspects! of! the! relationship! should! be! excluded!

from! the!definitions.! !Moreover,! I! have! suggested! that! the! requirement! of!mutual!

commitment! to! a! common! life! incorporating! a!mutual! sharing! of! resources! and! a!

significant! level! of! financial! interdependency! be! given! far! greater! emphasis!when!

considering!the!character!of!any!particular!relationship.!

The! above! discussion! also! demonstrates! the! circumstances! in! which! family!

provision! eligibility! for! a! party! to! a! couple! relationship! can! be! extended! on! a!

principled!basis!to!relationships!that!are!not!socioeconomic!partnerships.!!This!is!in!

contrast! to! the! existing! regime,! which! includes! a! broad! range! of! couple!

relationships! falling! under! the! ambit! of! a! de! facto! relationship! and! which!

approaches!the!issue!in!a!somewhat!haphazard!manner.!!In!Chapter!4!I!argued!that!

eligibility! can! justifiably!be!extended! to! relationships! that! can!be!characterised!as!

akin! to! filial!or!close! familial! relationships!which! incorporate!a!significant! level!of!
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care,! support! and! commitment.! In! this! chapter! I! have! demonstrated! how! that!

framework!might!be!applied!in!practice.!!

Based!on!the!analysis!in!this!chapter!combined!with!the!frameworks!from!Chapters!

3!and!4,! I!have!concluded!that!the!existing!approach!to!relationship!recognition!is!

over[inclusive! and! encroaches! into! the! private! lives! of! individuals! to! an!

unjustifiable! extent.! I! have! also! concluded! that! the! existing! legislative! regime! is!

under[inclusive! in!one!particular!respect!as! it!excludes!certain!relationships!that! I!

have!suggested!should!be!covered!by! the!regime.! ! I!have! therefore!suggested! that!

the!current!presumptive!definitions! should!be!amended! to!accord!better!with! the!

underlying!social! justice!considerations!supporting!the!family!property!and!family!

provision! legislative! regimes.! ! In!my! opinion! the! approach! I! have! suggested! here!

strikes! an! appropriate! balance! between! supporting! the! state’s! role! in! protecting!

against!injustice!and!inequity!in!the!context!of!personal!relationships!and!providing!

an!adequate!level!of!respect!for!and!protection!of!individual!liberty.!The!mechanism!

that! is! currently! used! to! strike! this! balance! in! the! area! of! family! property! law! is!

discussed!in!detail!in!Chapter!7.!
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CHAPTER!SIX:!NONBCOUPLE!RELATIONSHIPS!

6.1!INTRODUCTION!!

This!chapter!concerns!the!legal!recognition!of!presumptively!defined!relationships!

beyond!the!marriage[like!or!conjugal!relationships!that!were!the!primary!subject!of!

the! previous! chapter.! From! a! perspective! grounded! in! feminism,! the! legal!

recognition! of! non[conjugal! relationships! is! based! on! the! call! for! an! end! to! the!

privileging!of!marriage!and!the!nuclear!family.!!Of!particular!note!in!this!area!is!the!

work! of! Martha! Fineman! and! Nancy! Polikoff.! ! ! Fineman’s! book,! The) Neutered)

Mother,) the)Sexual)Family)and)other)Twentieth)Century)Tragedies,1!is! critical! of! the!

cultural!and! legal! focus!on!the!social!unit! for!which!Fineman!has!coined!the!term:!

‘sexual! family’.! !She!claims!a! family! is!deemed!to!be!natural,! ideal!and!sacred!only!

when! it! is! founded! on! the! sexual! affiliation! between! one! man! and! one! woman,!

traditionally! within! the! confines! of! marriage.! ! Fineman! re[envisions! the! family!

through! the! ‘mother[child! dyad’,! a! metaphor! for! care[giving! relationships,! with!

these!relationships!replacing!the!sexual!bond!as!the!paradigmatic!representation!of!

a!familial!relationship.!!A!key!idea!of!this!theory!is!that!legal!protections!should!not!

be! based! on! a! particular! form! (usually! marriage)! but! on! relationships! of!

dependence.!!

The!work!of!Nancy!Polikoff!is!also!particularly!instructive!in!this!area.!!Although!her!

primary! focus! is! on! the! conferring! of! legal! rights! on! same[sex! partnerships,! her!

thesis!does!extend!to!non[conjugal!relationships.!Polikoff!argues!for!an!extension!of!

the!existing!regime!to!other!non[marital!(including!non[conjugal)!relationships.!Her!

primary!claim!is!that!legal!consequences!should!not!be!based!on!whether!or!not!a!

relationship! is! a!marriage,! but! rather! on! its! qualitative! characteristics.! ! However,!

she!does!not!advocate!recognising!all!relationships!for!all!purposes.!!She!argues!that!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

1!! Martha!Fineman,!The)Neutered)Mother,)The)Sexual)Family)and)Other)20th)Century)
Tragedies!(Routledge,!1995).!
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the! question! of! whether! any! particular! relationship! should! attract! legal!

consequences!ought!to!depend!on!the!purpose!of!the!law!at!issue.2!!!

Polikoff’s!approach!to!relationship!recognition! is!reflected! in!the!Law!Commission!

of! Canada’s! 2001! report! entitled! Beyond) Conjugality:) Recognising) and) Supporting)

Close) Personal) Adult) Relationships.! This! report! focused! on! the! recognition! and!

protection! of! personal! relationships! that! are! characterised! by! mutual! care! and!

concern,! the! expectation! of! some! form! of! an! enduring! bond,! and! emotional! and!

economic!interdependencies.3!

As! Nicola! Barker! notes,! this! is! an! extraordinary! report! to! be! produced! by! a! Law!

Commission! because! of! its! express! rejection! of! the! legal! privileging! of! conjugal!

relationships.4 !! It! also! adopts! a! critical! approach! throughout! the! report! that!

questions! not! only! the! range! of! personal! relationships! that!might! be! relevant! or!

important! to! legislative! objectives,! but! also! the! legitimacy! of! the! legislative!

objectives!themselves.5!

Against! this! background,! I! begin! in! 6.2! of! this! chapter! with! an! overview! of! the!

legislative!reform!that!led!to!NSW,!the!ACT!and!Tasmania!extending!the!rights!and!

duties!under!family!property!and/or!family!provision!legislative!regimes!to!people!

living!in!presumptively!defined!non[conjugal!relationships.!In!Part!6.3,!I!investigate!

the! interpretation! and! application! of! those! definitions,!with! a! close! look! at! cases!

decided! under! each! regime.! This! part! will! investigate! the! types! of! relationships!

recognised!under!the!regimes!and!attempt!to!delineate!the!reach!of!these!regimes!

to! relationships! beyond! the!marriage[like! paradigm.! ! Part! 6.4! then! compares! the!

findings!from!6.3!with!the!frameworks!for!family!property!law!and!family!provision!

law!developed!in!Chapters!3.2.1!and!4.3.3.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

2!! Nancy!Polikoff,!Beyond)(Straight)and)Gay))Marriage:)Valuing)all)Relationships)under)the)
Law!(Beacon!Press,!2008);!Nancy!Polikoff,!'Ending!Marriage!as!We!Know!It'!(2003[
2004)!32!Hofstra)Law)Review!201.!

3!! Law!Commission!of!Canada,!Beyond)Conjugality:)Recognizing)and)Supporting)Close)
Personal)Adult)Relationships,!Report!(2001),!xxiv[xxv.!

4!! Nicola!Barker,!'Sex!and!the!Civil!Partnership!Act:!The!Future!of!(Non)!Conjugality'!
(2006)!14!Feminist)Legal)Studies!241,!245.!

5!! Law!Commission!of!Canada,!above!n!3,!29[30.!
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I! conclude! that! there! are! significant! problems! with! the! definitions! in! all! three!

examined!jurisdictions.! !In!particular,!I!find!that!there!is!a!disconnect!between!the!

definitions!contained!in!the!legislative!regimes!and!the!social!justice!arguments!that!

support!extending!family!property!and!family!provision!remedies!outside!marriage!

as!outlined!in!Chapter!3.2.1!and!Chapter!4.3.3.!These!definitions,!to!the!extent!that!

they! include! relationships! that! cannot! be! characterised! as! a! socioeconomic!

partnership,!are!particularly!problematic! in! the!area!of! family!property! law.! !As!a!

consequence,! and! in! combination!with!my!recommendations! in!Chapter!5.5.2!and!

5.5.3.3,!I!suggest!that!these!relationships!should!not!be!recognised!for!the!purpose!

of! family! property! law.!With! respect! to! family! provision! law,! although! I! also! find!

that!the!definitions!are!problematic,!the!existing!definitions,!in!particular!the!ACT’s!

definition!of!a!domestic!relationship,!have!potential!as!the!basis!of!a!definition!when!

the! social! justice! objectives! discussed! in! Chapter! 4.3.3! are! considered.! In! that!

respect! I! provide! recommendations! as! to! how! the! extension! of! family! provision!

eligibility! to! some! relationships! beyond! a! socioeconomic! partnership! can! best! be!

achieved.!!

6.2!LEGISLATIVE!REFORM!–!EXTENSION!TO!NON[COUPLE!RELATIONSHIPS!!

In!the!Australian!context,!there!have!been!three!separate!areas!of!law!reform!with!

respect! to! the! legal! recognition! of! relationships! that! are! not! cohabiting! couple!

relationships.! ! The! first!was! in! the!ACT.! In! 1993! the!Attorney!General! released! a!

report! entitled!A)Proposal) for)Domestic) Relationship) Legislation) in) the) ACT,! which!

contained! a! proposal! to! extend! family! property! and! family! provision! remedies! to!

other! people! ‘who! have! lived! in! a! durable! relationship! where! they! have! shown!

commitment!to!the!support!and!welfare!of!another!person!on!a!day!to!day!basis’.6!

This!included,!but!was!not!limited!to,!de!facto!relationships.!The!report!specifically!

noted!that!the!relevant!relationship!would!not!need!to!be!a!sexual!relationship!nor!

would!the!parties!to!the!relationship!be!required!to!live!under!the!same!roof.! !The!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

6!! Attorney!General,!A)Proposal)for)Domestic)Relationship)Legislation)in)the)ACT!(ACT!
Attorney!General's!Department,!1993)!2.!
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report! did! suggest,! however,! that! the! regime! should! be! restricted! to! family[type!

relationships.7!

The! report! proffered! two! examples! of! circumstances! in! which! a! party! to! a!

relationship! outside! the! concept! of! a! de! facto! relationship!might! be! able! to! seek!

relief! under! this! proposed! legislative! regime. 8 !The! first! concerned! a! person!

providing!unpaid!care!for!a!wealthy!parent,!with!that!person!arranging!regular!time!

off!work!or!suffering!some!other!type!of! ‘opportunity!cost’!as!a!result!of!that!care,!

which! also! allowed! the! parent! to! accumulate! income.! ! If! a! dispute! between! the!

parent!and!the!carer!eventuated,!leading!to!a!demand!that!the!carer!leave!the!home,!

it!was! suggested! that! the! carer!would!have! a! right! to! fair! recompense!under! this!

scheme.!

The!second!example!concerned!a!parent!who!had!provided!money!to!her!son!and!

daughter[in[law!to!build!a!granny!flat,!on!the!understanding!that!the!parent!would!

be!able!to!live!in!the!flat!until!her!death.!!If!there!were!a!dispute!and!the!parent!were!

asked!to!leave,!it!was!suggested!that!the!proposed!scheme!would!grant!the!parent!a!

right!to!recover!the!capital.!!

There!are!a!number!of!aspects!to!these!proffered!examples!worthy!of!highlighting.!

Although! both! concern! relationships! between! parents! and! their! children,! the!

regime!that!was!introduced!in!the!following!year!incorporated!a!definition!that!was!

not!limited!to!family!or!family[type!relationships.!That!said,!the!first!example!does!

allude!to!a!type!of!relationship[generated!disadvantage!similar!to!that!identified!in!

Chapter!3!as!providing!a! justification! for! the!corrective! justice!aspects!of!a! family!

property! law! regime! (3.2.1).!The!other!point! to!be!made! is! that! the!parent! in! the!

second! example! would! have! had! potential! recourse! under! the! common! law9!or!

equity10!and!it!is!therefore!unclear!how!a!remedy!under!the!proposed!regime!would!

improve!that!parent’s!position.!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

7!! Ibid!32.!
8!! Ibid!2[3.!
9!! For!example,!through!contract:!see!Todd)v)Nicol![1957]!SASR!72!(19!January!1956).!
10!! For!example,!through!a!constructive!trust!remedy:!see!Muschinski!v)Dodds)(1985)!160!
CLR!583;!Baumgartner)v)Baumgartner!(1987)!164!CLR!137.!
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The!Domestic)Relationships)Act!1994! (ACT)! (‘DRA’)!was!passed! the! following!year!

and!became!the!first!piece!of!legislation!in!a!common!law!jurisdiction!in!the!world!

to!allow!a!party!to!a!relationship!that!was!not!a!marriage!or!marriage[like!to!seek!a!

property! adjustment! on! a! relationship! breakdown.11 !Section! 3(1)! of! the! DRA!

provides!that!a!‘domestic!relationship’:!

means!a!personal!relationship!between!2!adults!in!which!one!provides!personal!or!
financial!commitment!and!support!of!a!domestic!nature!for!the!material!benefit!of!
the!other!and!includes!a!domestic!partnership!but!does!not!include!a!legal!marriage.!

Section!3(2)(a)!of!the!DRA!provides!that!‘a!personal!relationship!may!exist!between!

people! although! they!are!not!members!of! the! same!household’.! In! contrast! to! the!

NSW!and!Tasmanian!definitions!discussed!below,! the!ACT!decided!not! to!provide!

two! definitions! in! this! regime,! one! for! de! facto! relationships! and! one! for! other!

relationships,! but! rather! an! umbrella! definition! that! encompasses! both! de! facto!

relationships,! called! ‘domestic! partnerships’! under! this! regime,! as! well! as! other!

relationships!that!fall!outside!that!paradigm.!!

A!party!to!a!domestic!relationship!is!eligible!to!make!a!family!provision!application!

provided!the!relationship!had!been!in!existence!for!a!period!of!two!or!more!years.12!

A! party! to! a! domestic! relationship! is! also! entitled! to! make! an! application! for!

property!adjustment!under!a!framework!very!similar!to!that!which!currently!exists!

under! the! Family) Law)Act) 1975! (Cth)! (‘FLA’),! with! s! 15! of! the! DRA! directing! the!

court! to! take! into! account! past! contributions! of! the! parties! to! the! relationship! as!

well! as! each! party’s! current! and! future! means! and! needs.13 !! It! is! therefore,!

unsurprisingly,!interpreted!and!applied!in!a!very!similar!manner!to!the!comparable!

provisions!of!the!FLA.14!That!said,!s!15!does!include!an!additional!consideration!of!

‘the!nature!and!duration!of!the!relationship’.!This!is!an!interesting!inclusion!and!has!

been! interpreted!as!meaning! that,! given! the!broad!ambit!of! relationships! that! fall!

under! the! legislation’s! cover,! relationships! that!are! less!marriage[like! ‘may!reflect!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

11!! Jenni!Millbank,!'Domestic!Rifts:!Who!is!using!the!Domestic!Relationships!Act!1994!
(ACT)'!(2000)!14!Australian)Family)Law)Journal!163,!163.!!

12!!Family)Provision)Act)1969!(ACT)!s!7.!
13!!Domestic)Relationships)Act)1994!(ACT)!s!15.!
14!!Ferris)v)Winslade)(1998)!22!Fam!LR!725;!Brennan)v)McGuire![2010]!FCA!1443!(21!
December!2010);!McMaster)v)WilkieSSnow![2011]!ACTSC!183!(11!November!2011).!
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less!significantly! in! the!contributions! to!be! taken! into!account’.15!!Given! the!broad!

discretion!bestowed!on! the!courts! in!determining! these!matters,! in! the!process!of!

which! the! nature! and! duration! of! the! relationship! are! invariably! taken! into!

consideration! (see! Chapter! 3.3.4),! I! would! suggest! that! the! inclusion! of! this!

consideration!is!perhaps!superfluous.!

A!primary!motivation!for!the!broad!definition!appeared!to!be!the!removal!of!a!focus!

on!sexual!relationships.!!The!Attorney[General,!in!the!second!reading!speech!said:!

Whether! there! is!or!has!been!a!sexual! relationship!between! the!parties! is! thus!an!
irrelevant! consideration.! The! common! factor! for! applicants! will! be! their!
contribution! to! the! financial! resources! of! another,! and! that! alone.! A! person! who!
fulfils!the!stipulated!requirements!is!eligible!to!apply!for!a!remedy.16!

As!will!be!seen!the!definition!incorporates,!at!least!potentially,!a!far!broader!range!

of! relationships! than! just! those! in! which! one! has! contributed! to! the! financial!

resources!of!another!or!which!give!rise!to!any!relationship[generated!disadvantage.!

That! said,! in! a! review! of! the!matters! decided! through! trial! under! this! legislation!

over! the!20! years! it! has!been! in! operation! reveals! that! the! vast!majority! of! cases!

concern! relationships! that! would! meet! the! requirements! for! a! domestic!

partnership.! Only! one!matter!was! found! that! did! not! concern! a! sexually! intimate!

relationship.!!

The! second! piece! of! law! reform!with! respect! to! non[couple! relationships! was! in!

NSW.!The!push!began!in!1994!with!the!production!of!a!discussion!paper!by!the!Gay!

and!Lesbian!Rights!Lobby!of!NSW!(‘GLRL’)!called!The)Bride)Wore)Pink.17!!Although!

the! primary! focus! of! this! paper! was! a! call! for! the! extension! of! the! de! facto!

relationship!recognition!regime!to!same[sex!partnerships,!it!also!proposed!(limited)!

recognition! of! other! interdependent! relationships,! referred! to! in! the! paper! as!

‘significant!relationships’.18!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

15!!Bullivant)&)Holt![2012]!FamCA!134!(16!March!2012)![138].!
16!! Australian!Capital!Territory,!Parliamentary)Debates,!Legislative!Assembly,!21!April!1994,!
1117!(Terry!Connolly,!Attorney[General).!

17!! Lesbian!and!Gay!Rights!Service,!'The!Bride!Wore!Pink:!Legal!Recognition!of!Our!
Relationships,!A!Discussion!Paper'!(Gay!and!Lesbian!Rights!Lobby,!2nd!ed,!1994)!
<http://glrl.org.au/index.php/Resources/resources_holder/GLRL[Publications>.!!!

18!! This!is!discussed!in!more!detail!below.!
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The)Bride)Wore)Pink!has!been!regarded!as!the!key!law!reform!document!that!guided!

the!approach!of!the!NSW!government!with!respect!to!the!1999!amendments!of!the!

legislation! governing! relationship! recognition. 19 !! The! paper! proposed! a! dual!

recognition!model,!with! legal! recognition!of! same[sex!de! facto!partnerships! along!

with!recognition!of!so[called!‘significant!relationships’.!!The!idea!behind!this!second!

type! of! relationship! was! to! give! individuals! the! right! to! ‘benefit’! a! nominated!

‘significant! person’! for! a! limited! number! of! purposes.20!It! did! not! recommend! a!

presumptive! relationship! recognition! regime! for! significant! relationships,! other!

than!in!the!case!of!emergency.!!

Over!the!next!few!years!the!GLRL!and!the!Australian!Democrats!developed!the!De!

Facto! Relationships! Amendment! Bill! 1998! (‘the! Democrats’! Bill’). 21 !This! bill!

included!a!redefinition!of!a!de!facto!relationship!in!gender[neutral!terms!and!it!also!

included!a!new!category!of!relationship!called!a!‘domestic!relationship’,!which!was!

to!be!presumptively!defined! in! terms!of!emotional!and! financial! interdependency.!

The!Democrats’! Bill!was! immediately! referred! to! the! Legislative! Council! Standing!

Committee!on!Social!Issues,!and!then!lapsed!on!prorogation!at!the!2nd!Reading!Stage!

in!the!NSW!Legislative!Council!in!February!1999.!!!

The! same! year! the! newly! re[elected! government! introduced! and! passed! its! own!

Amendment)Act,22!before!the!inquiry!from!the!Standing!Committee!was!completed,!

with! virtually! no! public! and! surprisingly! little! parliamentary! debate.! Reg!Graycar!

and! Jenni! Millbank! suggest! this! was! due! to! the! law! being! presented! as! about!

‘property’!rather!than!sexuality,!religion!or!marriage!and!it!was!therefore!viewed!as!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

19!! Reg!Graycar!and!Jenni!Millbank,!'From!Functional!Family!to!Spinster!Sisters:!Australia's!
Distinctive!Path!to!Relationship!Recognition'!(2007)!24!Washington)University)Journal)of)
Law)&)Policy!121,!133.!

20!! See!discussion!on!this!point!in!Reg!Graycar!and!Jenni!Millbank,!'The!Bride!Wore!Pink!...!
To)the)Property)(Relationships))Legislation)Amendment)Act)1999:!Relationships!Law!
Reform!in!New!South!Wales'!(2000)!17!Canadian)Journal)of)Family)Law!227,!260[61.!

21!! Jenni!Millbank,!'The!Property!(Relationships)!Legislation!Amendment!Act!1999!(NSW)!
versus!the!De!Facto!Relationships!Amendment!Bill!1998!(NSW)'!(2000)!9!Australasian)
Gay)and)Lesbian)Law)Journal!1,!1.!!

22!!Property)(Relationships))Legislation)Amendment)Act)1999!(NSW).!
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merely!building!on!the!property!division!regime!already!in!existence!under!the!De)

Facto)Relationships)Act)1984)(NSW).23!!!!

The! Amendment) Act! changed! the! name! of! the! De) Facto) Relationships) Act! to! the!

Property) (Relationship)) Act! 1984! (NSW)! (‘PRA’)! and! created! the! umbrella! term!

‘domestic! relationship’,!which!was! defined! to! encapsulate! two! separately! defined!

types! of! relationships! –! the! newly! redefined! de! facto! relationship! and! the! new!

category!of! ‘close!personal!relationship’!(‘CPR’).! In!contrast! to! the!Democrats’!Bill,!

the!Amendment)Act!requires!the!parties!to!the!CPR!to!live!together!and!rather!than!

recognising!relationships!that!display!emotional!and!financial!interdependence,!the!

Amendment) Act! focuses! on! the! characteristics! of! ‘domestic! support! and! personal!

care’.!!Parties!to!these!new!relationships!are,!inter!alia,!granted!the!right!to!make!a!

claim!to!property!on!relationship!breakdown!and!eligibility!under!family!provision!

legislation.!!

With!respect!to!family!property!law,!s!5!of!the!PRA!defines!a!CPR!as!a!relationship:!!

(other! than! a! marriage! or! a! de! facto! relationship)! between! two! adult! persons,!
whether! or! not! related! by! family,! who! are! living! together,! one! or! each! of! whom!
provides!the!other!with!domestic!support!and!personal!care.!!

A!CPR!does!not!exist!where!one!party!provides!the!other!with!domestic!support!and!

personal!care!for!fee!or!reward,!or!on!behalf!of!another!person!or!organisation.!!

Why! the! definition! of! ‘CPR’! was! worded! in! this! way,! rather! than! in! terms! of!

‘interdependency’,! is! not! immediately! apparent.! ! Arguably! it! was! to! present! the!

legislation!as! intending! to!recognise! the!narrower!category!of! ‘unpaid!carer’.! !The!

Attorney[General,! in!his!second!reading!speech!for!the!Amendment)Act,!stated!that!

the!type!of!relationship!that!would!easily!fall!within!this!definition!of!a!CPR!would!

be!a!daughter!caring!for!an!elderly!parent.!!And!although!he!specifically!excluded!a!

relationship!such!as!flatmates,!where!the!sharing!of!accommodation!is!a!matter!of!

convenience,! he! was! silent! as! to! what! other! types! of! relationships! might! be!

covered.24!! Other! Members! of! Parliament! were! more! explicit.! ! Ian! Cohen,! for!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

23!! Graycar!and!Millbank,!above!n!20,!251.!
24!! New!South!Wales,!Parliamentary)Debates,!Legislative!Council,!13!May!1999,!229!(Jeffrey!
Shaw,!Attorney[General).!
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example,! stated! that! this!new!category!was! intended! ‘mainly,! if! not! exclusively! to!

cover! carers’,25!and!numerous!other!members!of! the!NSW!Legislative!Council! and!

Assembly! understood! and! supported! this! aspect! of! the! legislation! as! extending!

certain! rights! to! the! ‘relationship’! of! a! daughter! or! child! caring! for! an! elderly!

parent.26!! Indeed,! in!2006! the!NSW!Law!Reform!Commission!was!of! the!view!that!

Parliament’s! intention! was! to! confine! CPRs! to! relationships! characterised! by! the!

provision!of!care.27!!

I!am!not!convinced,!however,!that!many!of!the!Members!of!Parliament!who!voted!in!

favour!of! the!Amendment)Act! really!understood!what!was!trying!to!be!achieved! in!

regard!to!this!extension!of!the!law.!!As!I!have!noted,!the!predominant!focus!for!the!

Members!of!Parliament!who!commented!on!this!aspect!of!the!Amendment)Act!in!the!

parliamentary! debates! was! in! the! context! of! the! extension! to! family! provision!

legislation,! in! which! they! focused! on! the! plight! of! carers,! overwhelmingly!

represented!as!a! ‘daughter’!who!selflessly!looked!after!an!elderly!parent,!and!they!

commended! the! government! for! increasing! the! ‘daughter’s’! rights! to! claim!on! the!

estate! when! the! parent! she! cared! for! died.28!! However,! these! amendments! did!

nothing! to! increase! the! rights! of! the! ‘daughter’! within! this! scenario.! ! The!

Amendment)Act!merely!expanded!the!ambit!of!persons!eligible!to!make!a!claim!on!

the!deceased’s!estate!and!the!daughter’s!pre[existing!status!as!‘a!child’!was!already!

captured!by! the!existing!eligibility!provisions,! care[giver!or!not.!The! social! justice!

arguments! to! support! a! daughter’s! right! to! make! a! property! adjustment! claim!

against! her! elderly! parent! whilst! that! parent! is! still! alive! and! in! which! the!

relationship!between!the!daughter!and!parent! is!not!a!socioeconomic!partnership,!

are!also!not!readily!apparent.!

With!respect!to!family!property!law!it!is!important!to!note!that!under!the!PRA!the!

factors!to!which!the!court! is! to!have!regard!are!narrower! in!scope!than!under!the!

FLA.!!It!will!be!recalled!that!under!the!FLA!the!court!undertakes!a!four[step!process!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

25! New!South!Wales,!Parliamentary)Debates,!Legislative!Council,!25!May!1999,!296!(Ian!
Cohen).!

26!! Ibid!295!(James!Samios),!298!(Janelle!Saffin);!New!South!Wales,!Parliamentary)Debates,!
Legislative!Assembly,!1!June!1999,!736!(Sandra!Nori),!at!736[37!(Andrew!Fraser),!at!738!
(Donald!Page),!at!739!(Roy!Smith),!at!740!(Ian!Glachan!,!Russel!Turner).!!!

27!! New!South!Wales!Law!Reform!Commission,!Relationships,!Report!No!113!(2006)!68.!
28!! See!above!nn!24,!25!and!26.!
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once! it! has!determined! that! it! is! just! and!equitable! to!make!an!order! altering! the!

interests!with!respect!to!the!property!of!the!parties!(see!3.3.1).!!Under!the!PRA!the!

court!undertakes!a!three[step!process!as!follows:!

1. identify!and!value!the!property!of!the!parties;!

2. identify!and!value!the!respective!financial!and!non[financial!contributions!of!

the!parties!to!the!property!and!to!the!relationship;!and!!

3. determine! what! if! any! order! is! just! and! equitable! having! regard! to! these!

contributions.29!

It! is!evident!that!under!the!PRA!the!court!is!not!directed!to!look!at!the!means!and!

needs! of! the! parties! to! the! relationship! in! determining! any! property! adjustment!

(step!3! in!the!four[step!process!under!the!FLA).! !The!PRA,!therefore,!sits!squarely!

within!the!principles!of!corrective!justice,!albeit!a!more!limited!application!of!those!

principles! than!under! the! framework!of! the! FLA! and! the!DRA,! because!under! the!

PRA!the!court!considers!only!past!contributions.!While!this!allows!for!some!level!of!

compensation!for!past!relationship[generated!disadvantage,! in!contrast!to!the!FLA!

and! the! DRA,! the! PRA! does! not! permit! the! court! to! take! into! account! any! future!

relationship[generated! disadvantage.! The! PRA! also! does! not! incorporate! any!

recourse!to!the!principles!of!distributive!justice.!!

There!are!also!some!other!smaller!differences!with!respect!to!the!application!of!the!

PRA.!Although! the!court!has!available! the!global!or!asset[by[asset!approach!when!

assessing!the!property!pool!and!contributions!to!that!pool!and!to!the!welfare!of!the!

family! as! a!whole,! the!NSW!Court! of!Appeal! has! explicitly! stated! that! the! erosion!

principle! should! not! be! applied! in! cases! under! the! PRA! as! it! conflicts! with! the!

express!wording!of!s!20.30!!That!said,!I!would!suggest!that!this!statement!is!of!little!

moment!when!comparing!the!two!regimes.!As!I!have!argued!in!Chapter!3.3.4.3!and!

3.3.5!above,!the!erosion!principle!merely!represents!one!aspect!of!the!assessment!of!

the! contributions! of! both! parties! to! the! relationship! as! required! under! the!

framework! of! the! FLA.! It! does! not! usurp! the! discretion! bestowed!on! the! court! in!

assessing! contributions! but! rather! embodies! the! understanding! that! over! a! long!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

29!! Derived!from!the!framework!of!the!Property)(Relationships))Act)1984!(NSW)!s!20.!
30!!Bilous)v)Mudaliar!(2006)!65!NSWLR!615,!623,!625,!628!(Ipp!JA).!



) ) Chapter)Six:)NonSCouple)Relationships)

! 277!

relationship! involving!a! communal!pattern!of!wealth! sharing,! initial! contributions!

may! take! on! lesser! significance!when! assessed! against!more! recent! financial! and!

non[financial!contributions.!!The!assessment!of!contributions!is!undoubtedly!part!of!

the! framework! of! the! PRA! and! in! longer! relationships! initial! contributions! may!

likewise! take!on! lesser!significance,!depending!on!the!circumstances!of! the!case.31!!

In!my!opinion!the!NSW!Court!of!Appeal! is!merely!reinforcing!the!comments!made!

by! Gibbs! CJ! in!Mallet)&)Mallet32!(in! the! context! of! the! FLA)! that! court[developed!

principles! and! guidelines! are! not! independent! rules! of! law! and! cannot! fetter! the!

discretionary!power!bestowed!on!the!courts.33!

For!family!provision!purposes,!the!definition!of!a!CPR!can!now!be!found!in!s!3(3)!of!

the!Succession)Act)2006!(NSW).34!This!definition!is!exactly!the!same!as!the!definition!

of!a!CPR!under!the!PRA.!Under!the!Succession)Act!a!person!in!a!CPR!is!specified!as!an!

eligible!person.35!However,!the!court’s!determination!of!the!existence!of!a!CPR!does!

not! automatically! entitle! that! person! to! have! their! application! considered! by! the!

court.!!The!court!must!also!be!satisfied!that,!having!regard!to!all!the!circumstances!

of!the!case!(whether!past!or!present),!there!are!factors!that!warrant!the!making!of!

the!application.36!

The!third!piece!of!law!reform!was!in!Tasmania,!where,!as!a!result!of!a!report!from!

the! Joint! Standing!Committee!on!Community!Development,37!the!Relationships)Act!

2003)was! introduced.!Along!with! a! newly! redefined!de! facto! relationship! called! a!

‘significant! relationship’! (see! Chapter! 5.2.2.3),! this! Act! introduced! a! ‘caring!

relationship’,!which! is!defined! in!precisely! the!same!terms!as!NSW’s!CPR.!The!Act!

also!provides!a! list!of! indicia! that! the!court!may! take! into!account! in!determining!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

31!! See!discussion!in!ibid!623[28.!!
32!! (1984)!156!CLR!605,!608[09!(Gibbs!CJ).!
33!! See!discussion!in!3.3.4.!
34!! From!1!March!2009.!Prior!to!that!time!family!provision!claims!were!governed!by!the!
Family)Provision)Act)1982!(NSW),!which!referred!to!the!domestic!relationship!definition!
in!the!PRA.!

35!! Succession)Act)2006!(NSW)!s!57(1)(f).!
36!! Succession)Act)2006!(NSW)!s!59(1)(b).!
37!! Joint!Standing!Committee!on!Community!Development,!Parliament!of!Tasmania,!Report)
on)the)Legal)Recognition)of)Significant)Personal)Relationships!(2001).!For!a!detailed!
discussion!of!this!Report!see!Samantha!Hardy!and!Sarah!Middleton,!'Legal!Recognition!
of!Significant!Personal!Relationships!in!Tasmania'!(2001)!20!University)of)Tasmania)Law)
Review!159.!
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whether!such!a!relationship!exists,!which!is!similar!to!the!list!discussed!in!Chapter!

5.4!above.!By!contrast!with!the!NSW!regime,!the!parties!to!a!presumptively!defined!

caring! relationship! are! able! to!make! a! claim! for! property! adjustment! but! are! not!

eligible!to!make!a!family!provision!claim.!Also,!unlike!the!NSW!regime,!the!factors!

the!court!is!directed!to!consider!in!determining!any!property!adjustment!are!in!line!

with!the!broader!regimes!under!the!FLA!and!DRA.38!!

6.3!INTERPRETATION!AND!APPLICATION!

In!the!following!two!sections!I!will!review!the!cases!under!these!legislative!regimes.!!

I! will! begin! with! the! NSW! regime,! primarily! because,! as! will! be! seen,! it! is! more!

problematic!and!because! it!captures!a! far! larger!demographic,!with!NSW!having!a!

population! of! approximately! 7.5! million,! compared! with! the! ACT’s! 385,000!

citizens.39!!Also,!given!the!similarity!between!the!NSW!definition!of!a!CPR!and!the!

Tasmanian! definition! of! a! caring! relationship,! as! well! as! the! dearth! of! case! law!

concerning!the!Tasmanian!definition,40!the!conclusions!reached!with!respect!to!the!

NSW! regime! are,! generally! speaking,! likely! to! be! equally! applicable! to! the!

Tasmanian! regime.! The! Tasmanian! regime! will! therefore! not! be! separately!

discussed.!

6.3.1)NSW’s)Close)Personal)Relationship))

One!of! the! first! cases! to! consider! the! new! section! in! the!PRA!was! the! 2001!NSW!

Supreme!Court!case!of!Dridi)v)Fillmore.41!This!case!involved!an!application!under!s!

20!of!the!PRA!for!the!adjustment!of!parties’!interests!with!respect!to!the!property!of!

the!parties!to!the!relationship,!following!dissolution!of!a!same[sex!relationship.! !In!

terms! of! whether! a! ‘domestic! relationship’! existed,! Master! Macready! found! that,!

although! a! de! facto! relationship! had! existed! between! the! parties,! it! had! ended!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

38!!Relationships)Act)2003!(Tas)!s!40.!
39!! Australian!Bureau!of!Statistics,!Australian)Demographic)Statistics,)Dec)2013!(25!
September!2014)!<http://www.abs.gov.au/ausstats/abs@.nsf/mf/3101.0>.!

40!! The!only!case!found!was!Begum)v)Loft)(No)2)![2013]!TASSC!2!(15!February!2013),!a!
family!property!law!matter,!in!which!the!parties!lived!together!and!had!significant!
financial!interdependency.!

41!!Dridi)v)Fillmore![2001]!NSWSC!319!(30!April!2001)!(‘Dridi’).!
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sometime!between!November!1997!and!early!1999,42!before!the!crucial!date!of!28!

June! 1999! (when! the! amendments! came! into! effect! and! gave! same[sex! couples!

rights!under!this!legislative!scheme).!

However,! at! that! date! the! parties! were! still! living! together,! so! the! question! then!

became!whether! the!parties!were! in!a!CPR!and!therefore!able! to!access! the!rights!

and!remedies!available!under!the!PRA.!!In!that!respect,!Master!Macready!stated!that!

there!is!no!definition!of!a!CPR!apart!from!the!exclusionary!matters43!in!s!5(2).44!This!

assertion! is! somewhat! curious! given! that! a!CPR! is! defined! in! the!PRA! in! terms!of!

‘living!together’,!‘domestic!support’!and!‘personal!care’.!!The!Master!then!went!on!to!

note! that,! as!de! facto! relationships!are! separately!defined,! it! is!not! a! requirement!

that! the!persons! in!a!CPR!be! living!together!as!a!couple.45!He!also!noted!that!both!

domestic!support!and!personal!care!must!be!provided!and!that!one!of!them!alone!is!

not!sufficient.46!!

Master!Macready!stated! that! to! satisfy! the!requirement!of! ‘living! together’,! it!may!

not!be!necessary!for!there!to!be!a!sharing!of!food!or!eating!arrangements.!!All!that!is!

required!is!that!the!parties!should!share!accommodation,!which!was!clearly!the!case!

in! this! case.! He! also! found! that! ‘domestic! support’!was! evident,! as! the! defendant!

provided! the! plaintiff! free! accommodation! and!meals,!which!were! cooked! for! the!

plaintiff!when!they!were!both!at!home.!!!

However,! Master! Macready’s! interpretation! of! ‘personal! care’! significantly!

narrowed!the!ambit!of!relationships!to!which!s!5!of!the!PRA!can!be!applied.!Master!

Macready! stated! that! the! expression! appears! to! be! directed! to! ‘assistance! with!

mobility,!personal!hygiene!and!physical!comfort,’!and!specifically!stated!that!he!felt!

that!‘emotional!support’!without!a!physical!element!would!not,!of!itself,!be!sufficient!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

42!! Ibid![99].!
43!! A!CPR!does!not!exist!where!the!care!is!for!fee!or!reward,!or!on!behalf!of!another!person!
or!an!organisation!(including!a!government!or!government!agency,!a!body!corporate!or!
a!charitable!or!benevolent!organisation).!

44! Dridi![2001]!NSWSC!319!(30!April!2001)![13].!
45!! Ibid.!
46!! Ibid![104].!
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to!meet!the!requirement!of!‘personal!care’.!!As!this!type!of!care!was!not!present!in!

this!relationship,!he!found!that!no!CPR!existed!between!the!parties.47!!!

So! although! Master! Macready! appeared! to! adopt! a! textual! approach! to! the!

interpretation!of!CPR,!by!focusing!on!the!meaning!of!‘personal’,48!his!understanding!

of! ‘personal! care’! meant! that! his! interpretation! of! CPR! conformed! with! what!

appeared! to! be! the! broad! intentions! of! Parliament! —! that! is,! as! we! have! seen,!

limiting! the! scope! of! the! legislation! to! relationships! characterised! through! the!

provision!of!unpaid!care.49!! !This!high!standard!for! ‘personal!care’!was!maintained!

by!Master!Macready! in!Devonshire)v)Hyde,50)Bogan)v)Macorig51)and!Piras)v)Egan,52!

all!family!provision!cases,!where!the!Court!failed!to!find!a!CPR!on!this!element.53!!

An!example!of!a! case! that! fell! squarely! into! the!understanding!of!CPR!adopted!by!

Master! Macready! in! Dridi! was! the! 2006! case! of! Ye) v) Fung.54!! Mr! Ye,! a! student,!

boarded!free!of!charge!with!Frances!Lan!Fong!Fung!for!over!10!years!until!she!died!

in! 2001.! ! Mr! Ye! and!Ms! Fung! were! not! related! by! family! and! were! not! sexually!

involved.! !She!was!37!years!his!senior.! !She!provided!financial!assistance!to!Mr!Ye!

by!way!of!board!and!meals!and!some!contributions!towards!his!tuition!fees!as!well!

as!providing!some!clothing!and!other!necessities! for!him.! !Ms!Fung!required!daily!

assistance!with!her!day[to[day!routine!due!to!her!age!and!medical!condition.!!Mr!Ye!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

47!! Ibid![108][[109].!
48!! Ibid![105],!and!indeed!Macready!M!stated!that!he!found!little!help!from!reading!the!
speeches!([13]).!

49!! Parliamentary!debates!can!be!used!to!assist!in!interpreting!Acts!and!statutory!rules:!
Interpretation)Act)1987!(NSW)!s!34(2)(h),!although!when!looking!at!the!purpose!of!any!
particular!piece!of!legislation,!‘parliamentary!intention’!has!widely!known!problems:!see!
David!Lyons,!'Original!Intent!and!Legal!Interpretation!'!(1999)!24!Australian)Journal)of)
Legal)Philosophy!1,!17[22.!!Indeed!in!this!instance!the!debate!was!quite!reserved,!with!
only!a!few!members!of!the!legislative!council!expressing!their!opinion!as!to!the!meaning!
of!‘CPR’,!so!the!intentions!of!many!those!who!voted!for!this!Bill!are!to!a!large!extent!a!
mystery.!

50! [2002]!NSWSC!30!(13!February!2002).!
51!! [2004]!NSWSC!993!(28!October!2004)!(‘Bogan’).!
52!! [2006]!NSWSC!328!(4!May!2006).!
53!!Devonshire)v)Hyde![2002]!NSWSC!30!(13!February!2002)![43];!Bogan)[2004]!NSWSC!993!
(28!October!2004)![56];!Piras)v)Egan)[2006]!NSWSC!328!(4!May!2006)![112]!(although!
this!case!also!failed!on!the!‘living!together’!requirement).!!

54!!Ye)v)Fung![2006]!NSWSC!243!(7!April!2006);!Ye)v)Fung!(No!3)![2006]!NSWSC!635!(26!
June!2006).!See!also!Davis)v)Fordham![2008]!NSWSC!182!(5!March!2008)!and!Blyth)v)
Spencer)[2005]!NSWSC!653!(1!July!2005).!
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provided! this! assistance,! which! included! administering! insulin! injections! and!

topical! medication,! preparing! food,! accompanying! her! to! the! doctor,! obtaining!

prescribed!medicines,!and!assistance!with!mobility.!!This!is!a!clear!example!of!a!CPR!

as!envisaged!by!Master!Macready!in!Dridi!and!in!this!case!Gzell!J!found!that!a!CPR!

indeed!existed.55!!!

The!first!departure!from!this!conception!of!a!CPR!came!some!four!years!later!in!the!

2005!NSW!Supreme!Court!family!provision!case!of!Przewoznik)v)Scott.56!!In!this!case!

the! Court!was! asked! to! consider!whether! a! strong,! sexually! intimate! relationship!

that! involved! intermittent! cohabitation! —! the! parties! to! the! relationship! each!

maintained! their! own! residence!—! could! be! classified! as! a! domestic! relationship,!

either! as! a! de! facto! relationship! or! a! CPR.! In! respect! of! the! former,! the! presiding!

Justice,!McDougall! J,! found! that,! on! the! facts! of! the! case,! the! relationship! did! not!

show! the! degree! of! interdependence! and! emotional! commitment! necessary! to!

justify!the!conclusion!that!the!plaintiff!and!the!deceased!lived!together!as!a!couple,!

proving!fatal!to!the!plaintiff’s!argument!that!she!was!in!a!de!facto!relationship!with!

the!deceased.57!!

On! the! question! of! whether! the! parties’! relationship! could! be! characterised! as! a!

CPR,!McDougall!J!focused!the!bulk!of!his!reasoning!on!the!question!of!whether!the!

plaintiff! and! the! deceased’s! living! arrangements! could! be! described! as! ‘living!

together’!for!the!purposes!of!s!5(1)(b)!of!the!PRA.!In!that!respect,!his!Honour!stated!

that! in! meeting! this! requirement! it! is! not! necessary! for! cohabitation! to! be!

continuous! or! in! the! same! premises.! ! His! Honour! found! that,! although! the!

cohabitation!was!intermittent,!in!the!latter!part!of!the!relationship!the!plaintiff!and!

the! deceased! spent! more! time! together,! the! deceased! kept! clothing! and! other!

possessions! at! the! plaintiff’s! house,! and! the! deceased!was! living! at! the! plaintiff’s!

house! on! the! day! of! his! death.58!! He! therefore! concluded! that! they! were! living!

together!for!the!purposes!of!s!5(1)(b)!of!the!PRA.59!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

55!!Ye)v)Fung![2006]!NSWSC!243!(7!April!2006)![53].!
56!! [2005]!NSWSC!74!(4!February!2005)!(‘Przewoznik’).!
57!! Ibid![17].!
58!! Ibid![22].!
59!! Ibid![23].!
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As! to!whether! or! not! the! relationship!met! the! requirements! of! ‘domestic! support!

and!personal!care’,!McDougall!J’s!reasoning!was!limited!to!the!following!comments:!

There!is!no!doubt!that!the!plaintiff!and!the!deceased!were!adult!persons!and!there!
is! no!doubt,! on! the!plaintiff’s! virtually! unchallenged! (and! corroborated)! evidence,!
that!she!provided!the!deceased!with!domestic!support!and!personal!care.60!

Accordingly,!McDougall!J!declared!the!existence!of!a!CPR!between!the!plaintiff!and!

the!deceased.61!!

In!this!case!there!was!no!mention!of!the!decision!or!reasoning!in!Dridi,!or!for!that!

matter,! any! other! previous! judgments! on! the! issue! of!what! constitutes! ‘domestic!

support!and!personal!care’.!!A!review!of!the!facts!detailed!in!the!judgment!indicates!

the!deceased!had!certain!special!dietary!requirements!and!was!often!sick,!requiring!

substantial!quantities!of!medication.!!At!these!times!the!plaintiff!would!stay!with!the!

deceased! and! ‘look! after! him’.62!! His! Honour! also! noted! that! the! plaintiff! claimed!

that! ‘services’! were! provided! to! the! deceased! by! the! plaintiff,! which! included!

‘cleaning!the!kitchen!and!bathroom,!vacuuming!the!floor!and!washing!his!clothes.’63!!

One! can!only! infer! that! this! is! the! ‘evidence’! referred! to!by!McDougall! J! above,! as!

these! facts!were!not!directly! linked! to!his!Honour’s! reasoning!with! respect! to! the!

provision! of! ‘domestic! support! and! personal! care’! within! the! relationship,! and!

therefore! it! is! not! clear!whether! they! informed! or! influenced! his! decision.! In! any!

event,! looking! after! someone! when! they! are! sick! and! cooking! special! meals! (if!

indeed!this!is!the!‘personal!care’!that!his!Honour!is!referring!to)!would!most!likely!

not! accord!with!Master!Macready’s! conception! of! personal! care! in!Dridi,! namely,!

assistance!with!mobility,!personal!hygiene!and!physical!comfort.64!!

In! 2007,! Sharpless) v) McKibbin65!was! heard! in! the! NSW! Supreme! Court! before!

Brereton! J.! ! It!concerned!an!application! for!a!property!adjustment!under! the!PRA.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

60!! Ibid![19].!
61!! Ibid![24][[25].!
62!! Ibid![8].!
63!! Ibid![9].!
64!! See,!eg,!Bogan![2004]!NSWSC!993!(28!October!2004)!in!which!Master!Macready!
determined!that!doing!housework!for!the!deceased,!sitting!with!the!deceased!while!he!
was!ill!and!driving!the!deceased!doctors’!appointments!did!not!amount!to!personal!care!
[52]–[56].!

65!! Sharpless)v)McKibbin![2007]!NSWSC!1498!(14!December!2007)!(‘Sharpless’).!
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This! case! involved! a! same[sex! relationship! that! began! in! 1994! and! continued! to!

some!extent!until!2005.!!The!Court!found!that!a!domestic!relationship!existed!from!

1994!to!2005! in!the! form!of!a!de! facto!relationship! from!1994!to!1998!and!a!CPR!

from! 1998! to! 2005.! The! primary! reason! for! the! change! in! the! nature! of! the!

relationship!was! that! the!parties!no! longer! ‘lived! together!as!a!couple,’!as! they!no!

longer!occupied!the!same!bedroom.!!!!!!!

As!with!Przewoznik,!Brereton!J’s!reasoning!behind!the!finding!of!a!CPR!between!the!

parties! focused! on! their! living! arrangements,66!with! little! or! no! analysis! of! the!

second! and! third! requirements! of! a! CPR,! namely,! ‘domestic! support! and!personal!

care’.!!Brereton!J!did!quote!from!Master!Macready’s!judgment!in!Dridi.!However,!his!

Honour!did!not! include! the!excerpt!which! specifically!detailed!Master!Macready’s!

analysis!of!the!element!of!‘personal!care’.!!The!judgment!merely!continued!along!the!

same!lines!as!Przewoznik,!with!the!relationship!itself!described!in!some!detail,!but!

with!the!aspects!of!the!relationship!that!constitute!‘domestic!support!and!personal!

care’! not! separately! identified.! ! Brereton! J! concluded! that! the! parties! were! in! a!

CPR.67!

These!latter!two!cases!widened!the!scope!of!the!types!of!relationships!that!may!fall!

within!the!category!of!CPR,!although!I!would!argue!that!this!expansion!has!been!a!

relatively!unprincipled!one.!!The!first,!a!family!provision!case,!was!a!close,!sexually!

intimate!relationship!which!failed!to!meet!the!necessary!characteristics!of!a!de!facto!

relationship,! as! the! relationship! as! a! whole! was! found! to! lack! the! necessary!

interdependence!and!emotional!commitment.! !The!second!relationship!changed!in!

nature!when! the! parties! no! longer! shared! a! bedroom! and! therefore! failed! the! de!

facto! requirement! of! living! together! as) a) couple.! ! For! the! finding! of! a! CPR,! both!

judgments!focused!on!whether!or!not!the!relevant!parties!lived!together,!with!little!

or!no!analysis!of!the!requirements!of!‘domestic!support!and!personal!care’.!!Indeed,!

both!judgments!adopt!an!extremely!broad[brush!approach,!in!that!they!seem!simply!

to!state!that!these!requirements!had!been!met.!!The!next!case,!by!contrast,!provides!

far!more!guidance.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

66!! For!an!example!of!a!case!that!did!not!meet!the!living!together!requirements!for!a!close!
personal!relationship!see:!Piras)v)Egan)[2006]!NSWSC!328!(4!May!2006)![113].!

67!! Ibid![46].!
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In! the! 2008! case! of! Hayes) v) Marquis,68!the! NSW! Court! of! Appeal! was! asked! to!

consider!the!meaning!of!‘personal!care’!in!the!definition!of!a!CPR,!for!the!purposes!

of!a!property!adjustment!order.!!By!way!of!brief!background,!the!appellant!and!the!

respondent!were!in!a!relationship!that!began!in!1993.!!During!the!first!three!years!

of!the!relationship,!the!appellant!stayed!with!the!respondent!on!average!three!times!

per!week.!This! increased!from!October!1996!to!four!nights!a!week,!and!then!from!

1999! the! appellant!moved! in!with! the! respondent! for! the! next! three! years,! after!

which! they! separated.!The! first! instance! judge! found! that! a!domestic! relationship!

existed!comprising!a!CPR!between!1993!and!1999,!and!that!a!de!facto!relationship!

existed!between!1999!and!2003.!

The!appellant,!amongst!other!matters!not!relevant!here,!challenged!the!conclusion!

that! he! and! the! respondent! were! in! a! domestic! relationship.! There! were! three!

judges! overseeing! this! appeal.! McColl! JA,! with! Beazley! JA! substantially! agreeing,!

provided! the! majority! judgment! on! the! issue! of! whether! or! not! a! CPR! existed!

between!the!parties.69!

McColl! JA’s! interpretation! of! living! together! is! consistent! with! the! previous!

judgments! detailed! above! which! discuss! this! issue.70!! With! respect! to! domestic!

support!and!personal!care,!McColl!JA!stated!that!this!turns!on!the!nature!and!extent!

of! that! assistance.! ! In! that! respect,! she! reviewed!Master!Macready’s! comments! in!

Dridi,! and!specifically! the!conclusion! that! ‘emotional! support’!would!not,!by! itself,!

fall!within!the!expression!‘domestic!support!and!personal!care’.!Importantly,!McColl!

JA! explicitly! stated! that! ‘personal! care’! can! be! satisfied! by! emotional! support!

without! anything! further,71!and! also! that! this! emotional! support! can! be! found! in!

many,! if! not! all,! loving! sexual! relationships.! The! Court! therefore! found! that! the!

parties!were! in! a!CPR! for! the! first!period!of! their! relationship!between!1993!and!

1999.72!This!decision!therefore!redefined!the!meaning!of! ‘personal!care,’!widening!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

68!!Hayes)v)Marquis![2008]!NSWCA!10!(21!February!2008)!(‘Hayes’).!
69!! Ibid![1].!Her!Honour!did!consider!certain!aspects!of!the!case!separately,!but!none!of!
these!related!to!the!issue!of!determining!whether!or!not!a!CPR!existed.!

70!! Ibid![78][[80].!
71!! Ibid![87].!
72!! Ibid![102].!
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the!scope!of!the!types!of!relationships!that!can!now!be!classified!as!a!CPR!and!can!

therefore!potentially!be!caught!by!this!regime.!

Later!in!that!same!year,!Macready!AsJ!decided!two!cases!that!concerned,!at!least!in!

part,! whether! or! not! a! CPR! existed.! ! In! the! first,! Hughes) v) Charlton,73!a! family!

provision!case,! the!plaintiff! lived!with!the!deceased!and!acted!as!his!housekeeper.!!

Although! the! relationship! started! off! as! commercial,! his! Honour! found! that! this!

developed! into! something! more:! a! relationship! that,! although! non[romantic,!

involved! a! substantial! amount! of! sharing! between! the! plaintiff! and! the! deceased,!

and! clearly! went! beyond! a! bare! commercial! relationship.74!! Somewhat! curiously,!

given!Macready’s!AsJ’s!previous!judgments,!his!Honour!cited!with!approval!McColl!

JA’s! reasoning! supporting! the! finding! of! a! CPR! in!Hayes,! including! the! expanded!

ambit! of! ‘personal! care’,75!without! so! much! as! a! comment! on! her! fundamentally!

different! interpretation,! and! then! proceeded! to! highlight! certain! aspects! of! the!

relationship! that! would! have! satisfied! the! ‘personal! care’! requirement! as! he! had!

previously!conceptualised!it!in!Dridi76!(although!he!made!no!direct!reference!to!his!

reasoning!in!Dridi).! !He!found!that!a!CPR!had!existed!between!the!plaintiff!and!the!

deceased.77!!!

At!the!end!of!that!same!year,!Macready!AsJ!heard!another!family!provision!case,!that!

of!MarshSJohnson)v)Hillcoat.78!!Here!the!Court!again!had!to!consider,!at!least!in!part,!

whether! the! relationship! between! the! plaintiff! and! the! deceased! was! a! de! facto!

relationship! or! a! CPR.! This! relationship! was! of! a! sexual! nature! and! lasted! for! a!

period! of! 11! years,! ending!with! the! death! of! the! deceased.! ! However,! during! the!

entire!relationship!both!the!plaintiff!and!the!deceased!had!their!own!unit!or!house.!!

The! living! arrangements! altered! during! the! course! of! the! relationship.! ! For! very!

short!periods!they!lived!together!full!time;!other!than!that,!it!was!generally!only!on!

weekends.! !They!were!engaged!to!be!married.! !However,!the!deceased!died!before!

this!plan!eventuated.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

73!! [2008]!NSWSC!467!(19!May!2008).!
74!! Ibid![53][[54].!
75! Ibid![20].!
76!! Ibid![50][[51],![55].!
77!! Ibid![56].!
78!! [2008]!NSWSC!1337!(16!December!2008).!
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With! respect! to! the! question! of! whether! or! not! a! CPR! existed,! Macready! AsJ!

reviewed! the! plaintiff! and! deceased’s! living! arrangements,! and! the! comments! by!

McDougall!J!in!Przewoznik,!and!various!judgments!in!Hayes!concerning!the!meaning!

of!‘living!together’.!!He!found!that!the!parties!in!this!case!did!not!see!themselves!as!

living!in!both!places,!and!did!not!view!both!places!as!home,!as!they!had!the!ability!to!

retreat! in! the! case!of! an! argument!or!disagreement.! ! This,! he! found,! could!not!be!

described!as!‘living!together’.79!!

So!although!the!finding!of!a!CPR!would!fail!on!this!element!alone,!and!in!contrast!to!

his! judgement! in!Hughes! above,!Macready!AsJ! took! this! opportunity! to! revisit! his!

reasoning!on! ‘personal!care’! in!Dridi)in! light!of! the! judgements! in!Hayes.!Although!

Macready! AsJ! found! there! was! no! evidence! of! any! personal! care! in! the! sense!

referred! to! in! Dridi,! he! still! went! on! to! consider! whether! or! not! there! was! any!

emotional!support!or!whether!such!support!could!be!inferred!from!the!fact!that!the!

parties!were!in!a!sexual!relationship!and!spent!part!of!their!time!together.!!He!found!

that!there!was!no!direct!evidence!to!sustain!a!finding!of!emotional!support!and!that!

to!infer!such!support!would!be!inappropriate.!!He!therefore!concluded!that!no!CPR!

existed!at!the!date!of!death.80!

In! sharp! contrast! to! Przewoznik) and! Sharpless! above,! the! rationale! behind! these!

cases,!Hayes!in!particular,!is!clear.!!The!requirement!of!‘living!together’!is!met!even!

when!it! is!not! full! time!and!even! if!separate!residences!are!maintained,!so! long!as!

both!parties!to!the!relationship!regard!both!residences!as!home.!The!requirement!of!

‘domestic! support’! is! uncontentious,! with! a! relatively! low! threshold.! And!

significantly,!the!requirement!of!‘personal!care’!is!satisfied!by!the!provision!of!either!

physical!or!emotional!care.!The!ambit!of!the!category!of!CPR!has!therefore,!through!

the!interpretation!of!‘personal!care’,!been!considerably!broadened.!

Despite! the! guidance! offered! by! Hayes,! it! seems,! as! evidenced! by! more! recent!

judicial!decisions,!that!this!area!of!law!is!far!from!settled.!!In!2010!a!judgment!was!

delivered!in!the!NSW!Supreme!Court!of!Appeal!case!of!Burgess)v)Moss81!in!which!the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

79!! Ibid![36].!
80!! Ibid![46].!
81!! (2010)!43!Fam!LR!260.!
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Court! refused! leave! for! the!appellant! to! challenge! the! trial! Judge’s! finding82!of! the!

existence! of! a! CPR! between! the! parties! (as! part! of! a! more! expansive! domestic!

relationship! that! also! included! a! de! facto! relationship)! for! the! purposes! of! a!

property!adjustment!order.83!!!

The!trial!Judge!had!found!that!the!parties!were!in!a!de!facto!relationship!from!1990!

until! sometime! between! 1996! and! 2006,! at! which! time! the! Court! found! the!

relationship!changed!into!a!CPR.!!The!primary!reason!given!for!this!change!was!that!

the!parties!to!the!relationship!no!longer!occupied!the!same!bedroom.84!!Notably,!the!

trial! Judge! did! not! refer! to! the! reasoning! in! Dridi! or! Hayes! at! any! stage! (nor,!

incidentally,!did!the!relationship!display!any!Dridi[style!personal!care).!Indeed,!the!

judgment!made!no!mention!at!all!of!the!indicia!required!for!the!finding!of!a!CPR,!or!

even! any!mention!of! the! relevant! section!of! the!PRA.! ! Rather,! the! analysis! of! this!

case!seems!centred!on!whether,!between!1996!and!2006,! the!parties!were,!as! the!

plaintiff! contended,! still! in! a! relationship! (although!what! type! of! relationship! the!

Court!was!looking!for!is!not!clear),!or!whether!they!merely!occupied!the!same!house!

and! rarely! spoke,! as! contended! by! the! defendant.! The! trial! Judge! preferred! the!

evidence!of!the!plaintiff!and!found!that!the!relationship!was!more!than!just!sharing!

the!same!house.!The!trial!Judge!did!not!spell!out!the!aspects!of!the!relationship!that!

characterised! it! as! a! CPR.!However,! it! is! possible! to! glean! the! following! rationale!

from!the! judgment.!The!parties!no! longer!shared!the!same!bedroom,!and!so!could!

no! longer! be! regarded! as! living! together! as) a) couple.! ! However,! they! still! shared!

accommodation,! and! the! evidence! suggested! that! they! were! more! than! just!

flatmates.!How!much!more?!!The!Court!of!Appeal’s!decision!on!this!matter!indicated!

that! the! provision! of! some!meals! and! some! financial! support! and! the! occasional!

attendance!at!social!functions!was!sufficient.85!

The!inconsistency!in!judicial!approach!as!to!what!constitutes!a!CPR!shows!no!sign!of!

abating.!!!In!June!2010!a!judgment!was!delivered!by!Slattery!J!in!the!NSW!Supreme!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

82! Moss)v)Burgess)[2009]!NSWDC!138!(19!June!2009).!
83!! The!appeal!was!allowed!with!respect!to!the!approach!to!the!evaluation!of!contributions!
in!a!close!personal!relationship.!!

84!!Moss)v)Burgess)[2009]!NSWDC!138!(19!June!2009)![57].!
85!!Burgess)v)Moss)(2010)!43!Fam!LR!260,!262![6],!(Brereton!J!with!whom,!on!this!point,!
Beazley!and!Tobias!JJA!agreed).!
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Court!case!of!Smith)v)Daniels.86!!A!family!provision!case,!it!was!the!fourth!in!a!set!of!

separate! proceedings! in!which! the! estate! had! been! involved! since! the! deceased’s!

death! (with! legal! cost! amounting! to! almost! $850,000).! ! ! This! case! concerned! a!

relationship! between! two! women,! who! established! a! friendship! and! business!

relationship! in! the! early! 1980s.! ! Their! relationship! escalated! into! what! was!

described! by! the! plaintiff! (and! accepted! by! the! Court)! as! ‘close! feelings! of!

affection’,87!with!the!plaintiff!moving!into!the!deceased’s!home!and!the!plaintiff!and!

the! deceased! becoming! business! partners.! The! relationship! lasted! until! the!

deceased!died!in!2005.!The!Court!was!asked!to!consider!whether!the!plaintiff!and!

testator!were!in!a!de!facto!relationship!or,!alternatively,!a!CPR.!

In! his! judgment! Slattery! J! referred! to! part! of! Master! Macready’s! analysis! of! the!

indicia! of! a! CPR! in!Dridi.) )However,! he!made! the! same! omission! observed! in! the!

reasoning! of! Brereton! J! in!Sharpless,!where! only!Master!Macready’s! discussion! of!

the! first! two! indicia! of! a! CPR! were! included,! and! the! analysis! of! ‘personal! care’!

truncated.88!! Slattery! J! also! made! no! reference! at! all! to! Hayes,! the! case! that!

overruled!Dridi.! ! In!fact,!although!Slattery!J!quoted!the!relevant!section!of!the!PRA!

governing!the!requirements!of!a!CPR,89!he!then!went!on!to!create!his!own!definition!

of! what! constitutes! a! CPR,! finding! that! ‘there! was! clearly! the! necessary!

companionship! and! living! together! and! mutual! support! necessary! for! a! close!

personal! relationship,’90!and! that! a! de! facto! relationship! could! not! have! existed,!

because! ‘Ms! Smith!never! claims! especially! to! have!had! a! sexual! relationship!with!

[the!deceased]’! and! the! fact! that! ‘the! relationship!was!not!proclaimed!publicly!by!

[the!deceased]’.91!

The! references! to! ‘companionship’! and! ‘mutual! support’! in! this! matter! are!

surprising.!!The!CPR!requirements!of!‘domestic!support!and!personal!care’!are!not!

the!same!as!‘companionship’!and!‘mutual!support’.!!For!one,!the!indicia!of!‘domestic!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

86!! Smith)v)Daniels![2010]!NSWSC!604!(7!June!2010).!This!matter!is!also!discussed!in!
Chapter!5.4.3!and!5.4.8.!

87!! Ibid![9].!
88!! Ibid![42].!
89!! Ibid![39].!
90!! Ibid![54].!
91!! Ibid![53].!
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support! and! personal! care’! are! unilateral,! whereas! companionship! and! mutual!

support! implicitly! require! a! reciprocal! arrangement.! Secondly,! the! terms!

‘companionship’!and! ‘mutual!support’!have!somewhat!different!connotations! from!

the! existing! indicia.! ‘Companionship’! implies! friendship! (which! is! not! necessary!

under! the! current! definition),! and! ‘mutual! support’! is! a! far! more! encompassing!

term,! that! would! include,! but! not! be! limited! to,! domestic! support! and! personal!

care.92!!

This! is!not! to!say! that! the!relationship!between! the!plaintiff!and! the!deceased!did!

not!display!domestic!support!and!personal!care!as!understood!in!Hayes.!!Therefore!I!

am! not! saying! that! the! relationship! should! not! have! been! found! to! be! a! CPR.!!

Furthermore,!as!I!have!argued!above!(see!Chapter!5.4.3!and!5.5.3.2),!it!is!this!type!of!

relationship! —! one! that! lacks! sexual! intimacy! and! a! public! recognition! of!

‘coupledom’! but!which! incorporates! significant! long! term! financial! and! emotional!

interdependency!—!which!demonstrates!the!under[inclusive!aspect!of!the!existing!

de!facto!relationship!definitions.!

6.3.2)ACT’s)Domestic)Relationship)

It! is!clear!that!the!ACT’s!domestic!relationship! legislation!was!designed!to!cover!a!

range!of!relationships!well!beyond!de!facto,!cohabiting!or!even!couple!relationships.!!

That! said,! a! review! of! the! reported! and! unreported! cases! decided! under! this!

legislation! reveals! that! the! vast! majority! of! matters! related! to! relationships! that!

would! likely! be! characterised! as! domestic! partnerships! (the! ACT’s! label! for! a! de!

facto!relationship).!!The!all[encompassing!quality!of!the!ACT’s!definition!means!that!

it! was! not! necessary! for! the! courts! to! determine!whether! the! relationship!was! a!

domestic!partnership!or!simply!a!domestic!relationship.!This!part!will!review!how!

the!definition!of!a!domestic!relationship!has!been!interpreted,!and!will!cover!some!

of!the!cases!that!demonstrate!the!reach!of!this!area!of!law.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

92!! See!also!the!decision!in!Thompson)v)Public)Trustee)of)New)South)Wales![2010]!NSWSC!
1137!(14!October!2010)![100],!in!which!Hallen!AsJ,!in!addition!to!adopting!the!broad[
brush!approach!to!the!domestic!support!and!personal!care!requirements!identified!in!
many!of!the!judgments!already!discussed,!found!that!the!relationship!also!displayed!
‘companionship,!living!together!and!support’!(although!what!this!‘support’!is!and!how!it!
is!different!from!‘domestic!support’!is!not!illuminated!in!the!reasons)!‘necessary!for!a!
close!personal!relationship’!(emphasis!added).!
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A!review!of!the!case!law!shows!that!the!requirement!that!the!relationship!needs!to!

be!a!‘personal!relationship’!takes!on!its!ordinary!meaning.!A!relationship!may!be!a!

personal! relationship! because! it! is! not! a! commercial! relationship,93!because! the!

parties!have!contemplated!marriage,94!or!because!the!parties!shared!a!bed.95!!

It!is!also!apparent!from!the!wording!of!the!definition!that!the!provision!of!personal!

or!financial!commitment!and!support!need!only!be!unilateral.! In!other!words,! it! is!

not! a! requirement! under! this! definition! that! there! be! mutual! support,! and! the!

definition!has!been!interpreted!in!a!way!which!recognises!that.96!In!this!respect,!this!

definition! is! similar! to! NSW’s! CPR! and! is! thus! designed! to! include! the! unilateral!

provision!of!care,!for!example,!in!the!scenario!of!an!unpaid!carer.!!

The!definition!of!a!domestic!relationship!requires!either!personal!commitment!and!

support! or! financial! commitment! and! support,! not! both.! It! also! requires! that! the!

personal!or!financial!commitment!and!support!provided!by!one!party!be!of!material!

benefit! to!the!other!party.!There! is! therefore!no!requirement!that!the!relationship!

display! any! level! of! financial! dependency! or! interdependency,! provided! the!

personal!commitment!and!support!given!by!one!party!are!of!material!benefit!to!the!

other!party.!This!is!clearly!demonstrated!in!Brady)&)Harris.97!In!this!matter!the!trial!

Judge! found! that! the! financial! arrangements! fell! well! short! of! being! a! material!

benefit! to! either! party,! and! so! the! issue! of! whether! the! relationship! could! be!

characterised! as! a! domestic! relationship! turned! on! whether! either! party! had!

provided!personal!commitment!and!support!which!was!of!a!material!benefit!to!the!

other!party.! ! The! trial! Judge! found! that! the! fact! that! the!parties! continued! to! live!

together,! to! go! on! holidays,! and! to! share! the! same! bed! demonstrated! that! ‘the!

personal!commitment!and!support!provided!by!each!party!was!of!material!benefit!

to!the!other.’98!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

93!!Bullivant)&)Holt)[2012]!FamCA!134!(16!March!2012)![15].!
94!! Ibid.!
95!!Brady)&)Harris![2012]!FamCA!420!(6!June!2012)![69].!
96!! See!Warnold)&)Bleauchamp!(2009)!41!Fam!LR!312,!323[324.!This!decision!was!appealed!
but!not!on!this!point:!Warnold)&)Bleauchamp![2010]!FamCAFC!154!(28!August!2010).!

97!! [2012]!FamCA!420!(6!June!2012).!
98!! Ibid![114][[115].!
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The!fact!that!the!definition!requires!only!a!unilateral!provision!of!commitment!and!

support,!that!the!commitment!and!support!can!be!either!financial!or!personal,!and!

that! there! is! no! requirement! that! the! parties! live! together,! gives! this! legislative!

regime,! at! least! potentially,! a! very! broad! reach! indeed.! That! said,! and! as! I! have!

already!noted,!the!vast!majority!of!matters!heard!to!date!under!this!regime!concern!

relationships! that! would! satisfy! the! couple! definitions! discussed! in! Chapter! 5.!!

There! are,! however,! two! cases! that! assist! in!demonstrating! the!potential! reach!of!

this!regime.!

The! first! is! the!matter!of!Bullivant)&)Holt.99!!This! case! concerned!a! short! intimate!

relationship!of!five!or!so!years!(during!which!time!there!were!a!number!of!breaks).!

The!parties!did!not! live!together!but!rather!stayed!over!at!each!other’s!home!on!a!

few!occasions!each!week.!The!parties!were!financially!independent,!but!towards!the!

end!of!the!relationship!bought!a!property!together!as!joint!tenants!to!‘establish!their!

commitment! to! one! another!both! financially! and! as! a!physical! realisation!of! their!

relationship’.100!! They! did! not,! however,! ever! live! together! in! this! property.! ! The!

respondent! in! this!matter!owned!a!number!of!other!properties!and!a!business,! to!

which! the! court! found! the! applicant! provided! some!minor! personal! and! financial!

commitment! and! support.! ! Both! parties! worked! throughout! the! relationship! and!

both! had! since! re[partnered.! ! The! trial! Judge! found! that! a! domestic! relationship!

existed!between!the!parties,!based!on!the!finding!that!both!parties!had!hoped!that!

the! relationship!would! become! a! committed,! long! term! relationship,! and! he! took!

this! to! be! an! indication! that! they! each! valued! and! thus! received!material! benefit!

from!the!support!and!commitment!each!gave!to!the!other.101!!

The! trial! Judge! did,! however,! accept! that! this! relationship! was! not! a! traditional!

marriage[like! relationship,! and! therefore! decided! to! approach! the! matter! on! an!

asset[by[asset! basis.102!In! accordance! with! this! approach,! the! trial! Judge! detailed!

each! asset! and! identified! the! respective! contributions! to! that! asset.! The! applicant!

and! the! respondent! made! both! financial! and! non[financial! contributions! to! the!

jointly!held!property,!with!the!trial!Judge!finding!that!the!applicant!contributed!37!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

99!! [2012]!FamCA!134!(16!March!2012).!
100!!Ibid![158].!
101!!Ibid![78][[79].!
102!!Ibid![143].!



Chapter)Six:)NonSCouple)Relationships)

292!

per!cent,!a!value!of!$26,700.103!!With!respect!to!the!other!assets,!all!of!which!were!

owned! by! the! respondent,! and! to! which! the! applicant! made! no! financial!

contributions,!the!trial!Judge!found!that!the!applicant!had!made!some!non[financial!

contributions.!!For!example,!the!trial!Judge!found!that!she!contributed!five!per!cent!

to! a! property! in! Queensland,! which! she! had! never! seen,! through! ‘reviewing!

available!properties!on!an!internet!site!over!a!weekend…and!discussing!the!matter!

with! the! respondent’.104!This! equated! to! approximately! $20,000.! ! The! trial! Judge!

also!found!that!the!applicant!contributed!nine!per!cent!to!the!respondent’s!primary!

residence! through! ‘some!painting’! and! ‘some!upkeep! of! the! property’.105!The! trial!

Judge!noted!that!it!was!not!suggested!that!the!applicant’s!efforts!in!maintaining!the!

property! ‘were! of! the! nature! of! providing! the! respondent!with! an! opportunity! to!

otherwise!earn!money!or!develop!other!assets.’106!In!all,!the!applicant!was!awarded!

$146,000,107!or!just!over!six!per!cent!of!the!property!pool.!!

The! second! matter,! of! McKenzie) v) Storer,108!concerned! a! short! non[sexual,! non[

familial!relationship.!In!this!case!the!respondent!and!the!applicant!were!friends!who!

had! met! through! their! membership! of! the! same! church.! ! They! became! friends!

through! the! respondent! being! one! of! the! care! team! assigned! by! the! church! to!

provide!the!applicant!with!pastoral!support.! !The!applicant!wished!to!buy!a!house!

but!was!unable!to!do!so!as!she!had!not!sold!her!previous!property.!!The!responded!

offered!to!assist!by!joining!her!in!a!loan!application!for!the!necessary!finance.!!One!

third!of!the!loan!was!to!be!used!by!the!respondent!to!pay!off!her!own!debts,!utilising!

the! lower! interest! rate! available! on! a!mortgage.! On! the! strength! of! the! plaintiff’s!

assets!and!the!respondent’s!earning!capacity,!the!parties!obtained!finance!sufficient!

to!purchase!the!property!and!for!the!respondent!to!repay!some!of!her!debts.! !The!

parties!purchased!the!property!as!tenants!in!common!in!shares!of!75!per!cent!to!the!

applicant! and! 25! per! cent! to! the! respondent.! Part! of! the! agreement! was! for! the!

respondent!to!make!all!the!mortgage!repayments!until!the!applicant’s!property!was!

sold.!The!respondent!was!to!be!credited!with!the!amount!she!paid!in!excess!of!her!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

103!!Ibid![191].!
104!!Ibid![151].!
105!!Ibid![152].!
106!!Ibid.!
107!!Ibid![191].!
108![2007]!ACTSC!88!(26!October!2007).!
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commitment!to!repay!one!third!of!the!loan!—!the!portion!of!the!loan!intended!for!

her!benefit.!After! the!property!was!purchased,!both!parties! lived! in! it! in! separate!

bedrooms,!although!tensions!soon!arose!when!the!applicant’s!property!did!not!sell!

as!quickly!as!envisaged.!!The!respondent!moved!out!of!the!home!and!the!applicant!

began!proceedings.!

This!matter! is! particularly! interesting! for! a! number! of! reasons.! ! Firstly,! it! clearly!

exemplifies!the!breadth!of! the!ACT’s!domestic!relationship!regime.!The!trial! Judge!

found!the!parties!to!be!in!a!domestic!relationship,!as!the!relationship!included!both!

financial! and! non[financial! contributions! from! the! defendant,! beyond! the! shared!

mortgage.! These! included! cleaning! the! shared! house,! contributing! to! its! running!

expenses,!and!providing!some!care!when!the!applicant!was!ill.!The!extent!to!which!

these!contributions!were!of!a!material!benefit!to!the!applicant!was!not!discussed!in!

the!judgment,!apart!from!noting!that!the!applicant!was!grateful.!It!is!interesting!to!

note! that! the! trial! Judge!used!the! term! ‘contributions’!rather! than!the! legislation’s!

terminology!of!‘commitment!and!support’.!

This! case! is! also! interesting! because! the! applicant! applied! for! relief! under! three!

separate! causes! of! action:! contract,! equity! (constructive! trust)! and! statute! (DRA).!

Under! the! first,! the! trial! Judge! found! that! the!applicant!and! the!defendant!did!not!

intend! to! enter! into! a! contract.! Her! Honour! did,! however,! find! that! there! was! a!

common!intention!that!the!respondent!was!not!to!have!a!beneficial! interest! in!the!

property,! and! thus! found! that! the! respondent! held! her! interest! in! trust! for! the!

applicant.!And!as!I!have!already!noted,!her!Honour!found!the!relationship!between!

the!parties!could!be!characterised!as!a!domestic!relationship!within!the!meaning!of!

the!DRA.!!What!is!particularly!interesting!is!that!the!effect!of!her!Honour’s!findings!

under! the! equitable! remedy! and! under! the!DRA!were! the! same,! namely,! that! the!

respondent! transfer!her! registered! interest! in! the!property! to! the! applicant.!Thus!

the!trial!Judge!did!not!give!any!weight!to!the!contributions!made!by!the!respondent.!!
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6.4!ANALYSIS!&!RECOMMENDATIONS!

6.4.1)Close)Personal)Relationship)

With!respect!to!the!NSW!regime,!the!range!of!relationships!that!now!fall!within!its!

ambit!is!much!broader!than!the!apparent!target!of!this!reform!—!the!relationship!of!

a! ‘live[in!unpaid!carer’.! ! It! is! clearly!much!broader! than! the!domestic! relationship!

from!the!unsuccessful!Democrats’!Bill,!described!in!6.2!above,!which!was!defined!in!

terms!of!emotional!and! financial! interdependency.! It! is! thus!undoubtedly!broader!

than!the!concept!of!a!socioeconomic!partnership.!!To!take!one!example,!consider!the!

relationship!in!Przewoznik,)which!failed!to!meet!the!de!facto!relationship!threshold!

due!to!a!lack!of!interdependence!and!emotional!commitment.!!

The!main!reason!for!this!breadth!is!that!the!three!indicia!of!a!CPR!have!each!been!

interpreted!with!very! low! thresholds.! !The! requirement!of! ‘domestic! support’!has!

proved!to!be!unproblematic,!with!no!relationship!failing!on!this!element.!It!can!be!

met!by!providing!things!such!as!cooking,!cleaning!and!shopping.!The!requirement!of!

‘living!together’!does!not!mean!living!together!full!time,109!and!in!Hayes!it!was!met!

by! ‘staying!over’! just! three!nights!a!week,!with! the!parties! to! the!relationship!still!

maintaining! separate! residences.! ! And! while! the! requirement! of! ‘personal! care’!

initially! appeared! to! limit! the! ambit! of! CPR! to! only! those! relationships! that!

incorporate! the! provision! of! physical! support,! namely! ‘assistance! with! mobility,!

personal! hygiene! and! physical! comfort’,110!the! decision! in!Hayes! widened! this! so!

that!it!can!now!be!met!by!the!provision!of!emotional!or!physical!support,!lowering!

the!threshold!and!opening!up!the!category!of!CPR!quite!significantly.!

A! definition! that! captures! a! broad! range! of! relationships! is! not! problematic!

provided! there! are! clear! and! legitimate! policy! objectives! supporting! this.! In! that!

respect! the! NSW! regime! concerning! CPRs! is! problematic.! In! my! opinion,! the!

characteristics! of! living! together,! domestic! support! and! personal! care! are!

inappropriate! markers! in! determining! the! protection! of! the! law,! as! they! do! not!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

109!!Przewoznik)[2005]!NSWSC!74!(4!February!2005)![21];!Hayes![2008]!NSWCA!10!(21!
February!2008)![78].!

110!!Dridi![2001]!NSWSC!319!(30!April!2001)![108].!
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necessarily!correlate!with,!or!reflect,!the!social!objectives!sought!to!be!achieved.!!In!

particular,! the! presence! of! these! qualitative! characteristics! does! not! necessarily!

mean! that!when! the! relationship! ends! through!dissolution!or!death,! injustice!will!

ensue.!!!

This! is! particularly! problematic! with! respect! to! family! property! law.! As! I! have!

argued!in!Chapter!3.2.1,!the!purpose!of!the!right!to!apply!to!the!court!for!a!property!

adjustment!order!should!be!to!remedy!financial!injustice!caused!on!the!breakdown!

of! a! socioeconomic! partnership.! ! This! injustice! is! caused! when! the! relationship!

incorporates! a! significant! level! of! financial! and! emotional! interdependency.!

However,! financial! interdependency! is! not! necessarily! present! in! a! domestic!

relationship! that! incorporates! domestic! support! and! personal! care. 111 !! Yet!

relationships! that! lack! financial! interdependency! may! still! result! in! property!

adjustment! orders! under! the! NSW! regime.! In! Sharpless,! for! example,! the! plaintiff!

received!unemployment!benefits!for!virtually!the!entire!duration!of!the!relationship!

and!lived!in!the!defendant’s!home!without!any!financial!contributions!made!to!the!

property.!The!Court! found!his!domestic! contributions! to!be! ‘unremarkable’112!and!

any!modest!contribution!he!did!make!was!‘offset!if!not!outweighed!by!the!benefits!

he!received!from![the!defendant].’113!The!Court!also!stated:!

[The!plaintiff’s]!stewardship!of! [the!defendant’s]!affairs!not!only! failed! to!enhance!
but! significantly! reduced! [the! defendant’s]! property.! …! [The! plaintiff]! derived!
substantial! rewards! from! the! relationship! during! the! same! period! and! before,!
through! expenditure! which! benefited! him.! …! [The! relationship]! was! not! always!
beneficial!to![the!defendant’s]!recovery.114!

Despite!all!this,!the!Court!still!found!the!plaintiff!was!entitled!to!recognition!under!s!

20!of!the!PRA!and!awarded!an!(albeit!small)!share!of!the!property!pool!to!the!value!

of!$60,000.!

In!my!opinion,!and!as!I!have!argued!in!Chapter!3.2,!it!is!an!illegitimate!use!of!state!

power!to!extend!a!family!property!law!regime!to!relationships!beyond!the!concept!

of! a! socioeconomic!partnership.! !While! the! family!property! law! regime!under! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

111!!See,!eg,!Przewoznik)[2005]!NSWSC!74!(4!February!2005).)
112!!Sharpless![2007]!NSWSC!1498!(14!December!2007)![100].!
113!!Ibid![102].!
114!!Ibid.!
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PRA!does!capture!some!relationships!outside!the!concept!of!a!de!facto!relationship!

but!within! the! socioeconomic!partnership!paradigm!—! for! example! the!matter! of!

Smith)v)Daniels)(see!6.3.1)!—!it!also!clearly!extends!well!beyond!it.! !To!that!extent!

the!family!property!law!regime!under!the!PRA!should!be!viewed!as!an!unjustifiable!

interference!with! individual! liberty.! !My!recommendation! is! therefore! that!parties!

to! a! CPR! that! are! not! in! a! socioeconomic! partnership! should! not! have! access! to!

family!property!law!remedies.!

The!relationship!category!of!CPR,!although!still!problematic,!does!have!potential!in!

the!area!of!family!provision!law.!As!I!have!argued!at!4.3.3,!it!is!justifiable!to!legally!

recognise! a!moral! duty! to! provide! for! a! person!when! the! non[marital! (and! non[

socioeconomic)! relationship! between! that! person! and! another! incorporates! the!

level! of! care,! support! and! commitment! to! the! relationship! that! can! readily! be!

understood!to!characterise!a!relationship!of!close!familial!bonds.!!In!that!respect!the!

relational!attributes!of! ‘domestic! support!and!personal! care’!are!entirely! relevant,!

and!the!judicial!interpretation!of!‘personal!care’!to!encapsulate!either!emotional!or!

physical!care!is!also!entirely!appropriate.!!

In!this!context!it!is!therefore!also!entirely!appropriate!that!the!legislation!allows!for!

the!unilateral!provision!of!domestic!support!and!personal!care!within!the!context!of!

the!relationship.!The!issue,!as!I!see!it,! is!that!the!current!definition!does!not!detail!

the!extent!to!which,!or!the!context!in!which,!the!domestic!support!and!personal!care!

should!be!provided.!!I!have!suggested!at!4.3.3!that!it!should!be!at!a!level!akin!to!that!

of! a! filial! relationship! or! close! immediate! familial! relationship.! I! would! suggest,!

however,!that!the!requirement!that!the!parties!be!living!together!is!not!relevant!to!

the!character!of!the!relationship!towards!which!this!regime!should!be!directed,!and!

is!thus!unnecessary.!

6.4.2)Domestic)Relationship)

Like! the! NSW! regime,! the! impetus! behind! the! ACT’s! regime! was! to! provide!

protection! to! parties! in! certain! relationships! beyond! the! conjugal! paradigm.!

Although!the!definition!is!differently!worded,!it!has!a!similar!application,!given!that!

there! is! no! requirement! that! there! be! any! financial! commitment! or! support,! and!

that!personal!commitment!and!support!are!broadly!analogous!to!domestic!support!
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and!personal!care.!The!definition!of!a!domestic!relationship,!like!that!of!a!CPR,!also!

allows!for!the!unilateral!provision!of!commitment!and!support.!!

There!are,!however,!two!important!differences!between!these!two!definitions.!The!

first! is! that! parties! to! a! domestic! relationship!do!not! need! to! live! together.! Given!

that!a!major!limiting!aspect!of!the!NSW!regime!is!the!requirement!that!the!parties!

live!together,!the!absence!of!this!in!the!ACT’s!regime!means!that!this!regime!has!a!

far! broader! reach.! The! second! is! that! the! financial! or! personal! commitment! and!

support!provided!by!one!party!be!of!material!benefit!to!the!other!party.! !Although!

this!aspect!of!the!definition!provides!a!limiting!factor,!as!the!case!law!demonstrates,!

the!threshold!in!the!context!of!personal!commitment!and!support!is!quite!low.!!!!

With! respect! to! family! property! law! this! definition! incorporates! some! concerns.!!

These!are!mainly!linked!to!the!requirement!that!there!be!financial!commitment!and!

support!or!personal!commitment!and!support,!and!that!their!provision!need!only!be!

unilateral.! The! understanding! of! a! socioeconomic! partnership! I! have! proffered! in!

Chapter! 3! as! being! the! appropriate! target! for! family! property! law! regimes!

incorporates!a!mutual!financial!and!emotional!commitment!to!a!shared!life.!!In!both!

the! matters! discussed! above! in! 6.3.2,! there! was! no! financial! interdependency!

between! the! parties,! with! both! relationships! satisfying! the! criteria! on! personal!

factors!alone.!Neither!relationship!can!be!understood!as!a!mutual!sharing!and!use!of!

resources!as!a!basis!on!which!the!parties!were!building!their!common!life!together!

for! the! long! term.! The! parties! to! each! relationship! also! cannot! be! understood! as!

suffering!any!relationship[generated!disadvantage.!Although!the!parties!in!the!first!

relationship! purchased! the! property! jointly! in! the! hope! that! they! would! build! a!

common!life!together,!that!plan!did!not!eventuate.!Any!dispute!with!respect!to!the!

joint! property! held! by! the! parties! to! the! first! relationship! could! have! been!

determined! through! mechanisms! outside! the! area! of! family! property! law!—! for!

example,! through! property! law! and! associated! equitable! principles.! ! The! other!

assets!of!the!respondent!cannot!in!any!way!be!understood!as!being!the!assets!of!the!

parties.! The! application! of! the! family! law! framework! to! the! other! properties! and!

business!owned!by!the!respondent!is!thus,!in!my!opinion,!entirely!inappropriate.!

The!ultimate!result!in!the!second!case!discussed!above!demonstrates!perhaps!that!

there! is! a! limit! to! which! a! family! property! law! regime! will! be! applied! to!
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relationships!that!are!at!the!outer!reaches!of!this!regime,!with!the!court!not!taking!

into!consideration!any!of!the!minor!financial!and!non!financial!contributions!to!the!

‘relationship’.! ! Nonetheless,! in! my! opinion! the! discussion! in! this! chapter!

demonstrates! that! the! ACT’s! definition! of! a! domestic! relationship! is! unjustifiably!

broad!in!the!area!of!family!property!law.!!

I! would! suggest,! however,! that! the! current! definition! of! a! domestic! relationship!

within!the!ACT’s!regime!has!significant!potential!in!the!area!of!family!provision!law.!!

This! is!because!a!main! limiting!factor! in!the!definition!is!not!the!requirement!that!

the!parties! live! together,!which! is! not! relevant! to!whether! or! not! a!moral! duty! is!

owed,! but! rather! that! the! commitment! and! support! provided!by! one!party! to! the!

relationship! be! of! material! benefit! to! the! other,! which! is! entirely! relevant.! ! The!

ACT’s! definition! of! a! domestic! relationship! therefore! is! in! synergy! with! the!

qualitative!characteristics!of!a!relationship!that!may!lead!to!a!moral!duty!to!provide!

between!the!parties!to!the!relationship,!as!I!have!outlined!in!Chapter!4.3.3,!namely,!

a!relationship!characterised!by!the!care,!support!and!commitment!akin!to!that!of!a!

filial!relationship!or!close!immediate!familial!relationship.!

The!main! risk!with! the! ACT’s! definition! as! currently! framed! is! that! it! potentially!

allows!a!person’s!generosity!to!another,!without!more,!to!be!translated!into!a!family!

provision!claim.!As!I!have!argued!in!Chapter!4.3.3,!a!legally!enforceable!duty!should!

not! incorporate! reward! or! compensation! for! the! generosity! of! one! person! to!

another! person.! Although! this! situation! may! be! one! in! which! it! is! regarded! as!

commendable! for! a! testator! to! make! provision,! to! enforce! this! through! the! law!

negates!the!character!of!the!generosity!as!a!voluntary!sacrifice.!

This! risk! was! raised! in! the! Parliamentary! debates! on! the! introduction! of! the!

legislation.! !For!example,!Mr!Humphries,!whilst!providing!general! support! for! the!

legislative! reform,! raised! a! concern! regarding! potential! claims! from! kindly!

neighbours! who! had! voluntarily! assisted! an! elderly! person! with! washing! and!

gardening!which!would!arise!by!virtue!of!accepting!that!help.!His!concern!was!that!
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to! allow! such! claims! would! undermine! the! spirit! of! voluntarism,! which! is! an!

important!part!of!the!way!the!community!operates.115!!

Interestingly,! it!was! suggested! in! the!discussion!paper! on!Domestic!Relationships!

that!the!words!‘beyond!friendship!or!neighbourliness’!should!be!used!to!qualify!the!

word!‘commitment’.!This,!it!was!suggested,!would!restrict!the!relationships!covered!

to! ‘family[type!relationships’.116!If! this!suggestion!were!to!be!incorporated!into!the!

legislative! regime,! there! would! be! an! even! greater! synergy! with! this! relational!

definition!and!the!social!justice!concerns!supporting!the!family!provision!regimes!as!

outlined!in!Chapter!4.!

For!these!reasons!I!suggest!that!the!ACT’s!definition!provides!a!better!base!than!the!

NSW!CPR!definition!on!which!to!construct!an!appropriate!definition!in!the!area!of!

family!provision!law.! ! In!the!following!section!I!will!provide!my!recommendations!

with! respect! to! the! legal! recognition! of! relationships! extending! beyond! the!

socioeconomic!paradigm.! !At! the!same!time,! the! following!recommendations!must!

be!read!and!understood!in!conjunction!with!my!recommendations!with!respect!to!

socioeconomic!partnerships!in!Chapter!5.5.2!and!5.5.3.!!

6.4.3)Recommendations)

With!respect!to!family!property!law,!my!recommendation!is!that!persons!who!are!in!

relationships!that!are!not!a!socioeconomic!partnership!should!not!be!able!to!make!a!

claim!for!a!property!adjustment!in!the!event!of!relationship!breakdown.!!

With!respect!to!family!provision!law,!my!recommendation!is!that!persons!who!are!

in!certain!relationships!that!are!not!a!socioeconomic!partnership!should!be!able!to!

make!a! family!provision! claim! in!all! jurisdictions.!The! relational!definition! should!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

115!!Australian!Capital!Territory,!Parliamentary)Debates,!Legislative!Assembly,!19!May!1994,!
1802[3!(Gary!Humphries).!A!similar!point!was!raised!by!Lindy!Willmott,!Ben!Mathews!
and!Greg!Shoebridge,!'De!Facto!Relationships!Property!Adjustments!Law!—!A!National!
Direction'!(2003)!17!Australian)Journal)of)Family)Law!37,!21.!

116!!Attorney[General,!above!n!6,!32.!
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reflect! the! categories! of! people! the! testator! could! potentially! owe! a! moral! duty!

towards.!117!In!particular:!

i. the!relationship!should!be!defined!in!terms!of!a!relationship!that!is!akin!to!a!

close!immediate!familial!or!filial!relationship!between!two!people,! in!which!

one!provides! personal! or! financial! commitment! and! support! of! a! domestic!

nature!for!the!material!benefit!of!the!other;!

ii. the!person!who!provided! the!commitment!and!support! should!be! included!

among!the!people!who!are!eligible!to!make!a!family!provision!claim!against!

the!estate!of!the!other!person!in!the!event!of!that!person’s!death;!and!

iii. there!should!be!no!requirement!for!the!parties!to!have!lived!together!at!any!

stage!of!the!relationship.!

6.5!CONCLUSION!

Recognition! and! support! of! relationships! that! involve! care[giving! not! only! lessen!

the!collective!burden,!but!these!relationships!are!intrinsically!valuable,!as!they!help!

individual!members!of! society,! and!contribute! to! the!personal!well[being!of! those!

involved.! ! However,! any! extension! of! rights! and! responsibilities! to! individuals,!

whether!caregivers!or!not,!where!that!extension!is!based!on!presumptive!relational!

definitions,!must!be!made! in!a! coherent!and!principled!manner.! ! In! this! chapter! I!

have!demonstrated!that,!in!the!case!of!the!ACT’s!domestic!relationships,!NSW’s!CPR!

and! Tasmania’s! caring! relationship,! this! has! not! happened.! ! The! ambit! of! these!

regimes! is! very! broad,! and,! in! the! case! of! the! NSW! regime! in! particular,! lacks!

underlying! coherence! and!principle.! In!particular,! none!of! the! regimes! covered! in!

this!chapter!sufficiently!reflects!the!social!objectives!at!issue.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

117!!Any!discussion!as!to!whether!these!relationship!types!should!be!subsumed!under!a!
general!category!of!relationship!such!as!those!to!whom!the!testator!owed!a!
responsibility!to!provide,!as!recommended!by!National!Committee!for!Uniform!
Succession!Laws!in!Australia,!is!beyond!the!scope!of!this!thesis.!See!Queensland!Law!
Reform!Commission,!National)Committee)for)Uniform)Succession)Laws:)Family)Provision,)
Supplementary)Report)to)the)Standing)Committee)of)Attorneys)General,!Report!No!58!
(2004)!4;!New!South!Wales!Law!Reform!Commission,!Uniform)Succession)Laws:)Family)
Provision,!Report!No!110!(2005)!12;!Rosalind!Croucher,!'Towards!Uniform!Succession!in!
Australia'!(2009)!83!Australian)Law)Journal!728,!738[39.!!
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This! is! particularly! problematic! when! considering! family! property! law.! ! If! the!

recommendations!made!in!Chapter!5!were!to!be!adopted,!with!a!move!away!from!

traditional! ‘marriage[like’! characteristics! and! towards! the! relevant!

interdependencies!that!cause!injustice!on!relationship!breakdown,!the!issues!raised!

by! Polikoff,! in! particular,! could! be! addressed! without! the! need! to! create! any!

additional!presumptive!definitions!such!as!those!discussed!in!this!chapter.!!

There! is,! however,! a! need! for! a! broader! relational! definition! base! in! the! area! of!

family!provision!law,!but!the!definitions!should!as!far!as!possible!focus!on!the!social!

justice!concerns!supporting!that!area!of!law.!!In!that!respect,!I!have!used!the!ACT’s!

definition!as! a!base!on!which! I! have! constructed!what! I! regard!as! an!appropriate!

definition!in!the!area!of!family!provision!law.!!
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CHAPTER!SEVEN:!FINANCIAL!CONTRACTS!

7.1!INTRODUCTION!

Liberal!democracies!place!particular! emphasis!on! the! freedom!of! an! individual! to!

live!their!lives!as!they!choose.!!This!includes,!in!contemporary!liberal!democracies,!

the!freedom!to!choose!whether!and!with!whom!to!form!personal!relationships!and!

the! freedom! to! define! your! own! arrangements! within! those! relationships.! The!

citizens!of!Australia!are,!generally!speaking,!free!to!choose!whether!and!with!whom!

to!form!close!or!intimate!relationships.!!That!said,!federal,!State!and!Territory!laws!

can!impact!on!the!private!ordering!of!individuals’!lives,!constraining!to!some!extent,!

through! the! imposition! of! relational! obligations,! their! liberty! to! live! their! lives! as!

they! choose,! if! they! are! found! to! be! in! a! statutorily! defined! relationship! with!

another! person! and! that! relationship! breaks! down,! or! a! party! to! the! relationship!

dies.!!

In!the!area!of!family!property!law,!Chapters!3!and!6!demonstrate!that!the!approach!

adopted!under!the!Family)Law)Act)1975!(Cth)!(‘FLA’)!and!some!State!and!Territory!

regimes,! including! the! Family) Court) Act) 1997! (WA)! (‘FCA’),! the! Property)

(Relationships))Act)1984!(NSW),!the!Domestic)Relationships)Act)1994!(ACT)!and!the!

Relationships)Act)2003! (Tas),! recognises! that!certain! types!of!relationships! involve!

interdependencies! and! economic! inequities! which! have! the! potential! to! cause!

significant!injustice!should!the!relationship!break!down.!!In!Chapter!3!I!argued!that!

family!property!law!frameworks!such!as!these,!which!incorporate!the!imposition!of!

relational!rights!and!responsibilities!on!people!who!are!in!certain!relationships,!are!

only!justifiable!in!circumstances!in!which!the!relationship!between!two!people!can!

or! could! be! characterised! as! a! socioeconomic! partnership.! It! is! only! on! this! basis!

that! the! constraints! on! individual! liberty,! through! the! presumptive! method! of!

relationship!recognition,!can!be!justified.!!

However,! in!Chapters!5!and!6! I!also!argued! that! the!presumptive!approach! to! the!

recognition! of! non[marital! couple! and! non[couple! relationships! adopted! by! the!

federal,!State!and!Territory!regimes!is!broad!and!overly!inclusive,!as,!in!the!area!of!

family!property!law,!those!regimes!encompass!types!of!relationships!which!do!not!
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have!the!potential! to!cause!the! injustice!the!regimes!are!designed!to!remedy.!This!

situation,! absent! any! counteracting! mechanisms,! suggests! that! these! laws! may!

constrain!individual!liberty!to!an!unjustifiable!extent.!There!is,!however,!in!each!of!

these! regimes!a! counteracting! contractual!mechanism! that! allows! the!parties! to! a!

relationship! to! opt! out! of! the! regulatory! framework! if! desired,! enabling! them! to!

determine!their!own!financial!matters!in!the!event!of!relationship!breakdown.! !By!

providing!an!opt!out!mechanism,!policy!makers!claim!that!an!appropriate!balance!

between!respecting! individual! liberty,!and!other!values!such!as! justice,!equity!and!

the!protection!of!vulnerable!members!of!society,!is!achieved.!

This!chapter!analyses!the!law!governing!this!opt!out!mechanism,!so!as!to!ascertain!

its! effectiveness! in! respecting! and! protecting! liberty.!While! there! are! a! variety! of!

terms!used!for!this!mechanism,!in!this!chapter!I!will!use!the!term!‘financial!contract’!

to!refer!to!it!in!a!general!sense.!!When!referring!to!a!specific!legislative!regime!I!will!

use!the!term!employed!by!that!regime.!!!

I! begin,! in! Part! 7.2! of! the! chapter,!with! an! analysis! of! the! stated! purposes! of! the!

regimes!governing!financial!contracts!and!also!the!purpose!of!an!opt!out!mechanism!

in! family! law!policy!more! generally.! ! Part! 7.3! then! analyses! in! detail! the! primary!

legislative!mechanism!available!to!parties!to!a!de!facto!relationship!to!opt!out!of!the!

FLA! and! to! determine! their! own! financial! consequences! should! their! relationship!

break!down.!!Part!7.4!reviews!and!discusses!the!relevant!case!law.!!Most!of!the!case!

law!discussed!concerns!‘binding!financial!agreements’!(‘BFA’)!under!the!FLA!in!the!

context! of! a! marriage,! but,! as! will! be! seen,! the! principles! discussed! and! the!

problems! identified! are! equally! applicable! to! BFAs! with! respect! to! de! facto!

relationships! and! also! financial! contracts! with! respect! to! the! other! non[couple!

relationships.!!Based!on!the!analysis!of!the!legislation!and!related!case!law,!I!will,!in!

Part! 7.5,! undertake! a! detailed! evaluation! of! the! opt! out! mechanism,! including!

problems!specifically!related!to!the!regime!under!the!FLA!as!it!is!currently!drafted,!

and!also!problems!inherent!in!a!mechanism!that!is!based!in!the!law!of!contract.!!

I! conclude! that! there! are! serious! concerns! about! the! regime! governing! financial!

contracts.!!There!is!doubt!as!to!whether,!as!it!currently!exists,!it!achieves!its!stated!

purposes.!!Moreover,!there!are!major!concerns!as!to!whether!financial!contracts!are!
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a!suitable!mechanism!at!all!to!give!proper!respect!for!and!protection!to!individual!

liberty.! ! Given! the! importance! of! an! opt! out! mechanism! for! non[marital!

relationships!that!are!presumptively!defined,!I!conclude!that!financial!contracts!are!

an!ineffective!and!undesirable!mechanism!in!counteracting!the!overreaching!effect!

of!the!presumptive!relationship!recognition!regime.!

7.2!OVERVIEW!AND!PURPOSE!OF!FINANCIAL!CONTRACT!

In! this! chapter! I! will! use! the! term! ‘financial! contract’! to! refer! to! an! agreement!

between! the! parties! to! a! personal! relationship1!relating! to! property,! financial!

resources,!or!the!maintenance!of!the!parties,!made!under!one!of!the!federal,!State!or!

Territory! family! law! regimes.! ! A! financial! contract! prior! to! marriage! is! often!

referred! to!as!a! ‘prenuptial!agreement’.!However,! that! term! is!not!used!under! the!

Australian! family! law! regime! and! describes! only! one! type! of! agreement! that! falls!

under! the! umbrella! of! financial! contracts.! ! Financial! contracts! can! also! be! made!

during! a! marriage! and! after! a! divorce,! and! before,! during! and! after! a! de! facto!

relationship,!and!also!with!respect!to!other!non[couple!relationships.!!

An! important!distinction!to!make!concerning! financial!contracts! is!with!respect! to!

agreements! made! before! a! relationship! breaks! down! and! those! made! after.!

Although!the!two!are!very!similar!in!form,!the!second!type!are!simply!a!substitute!

for!court!approved!consent!orders,!with!the!expectation!that!the!agreement’s!terms!

will! be! relied! upon! at! some! time! in! the! immediate! future.! ! A! financial! agreement!

made!before! a! relationship!has!broken!down,!on! the!other!hand,! is! attempting! to!

address!a!situation!that!is!yet!to!arise!and!indeed!may!never!arise.!!As!the!focus!of!

this!thesis!is!on!issues!surrounding!the!nature!of!relationships!that!fall!under!non[

marital!couple!and!non[couple!statutory!definitions,!I!am!primarily!interested!in!the!

mechanism!that!allows!parties!who!are!in!these!statutorily!defined!relationships!to!

avoid!the! impact!of! the!presumptive!regime! in!the!event! their!relationship!should!

break! down.! ! Thus! I! am! primarily! concerned! with! issues! concerning! financial!

contracts!made!while!a! relationship! is! still! intact.! !Although!much!of! the!case! law!

below!concerns!problems!which!have!occurred! in! financial!contracts!made!after!a!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

1!! Although!financial!contracts!can!also!bind!third!parties,!a!discussion!of!this!matter!is!
outside!the!scope!of!this!thesis.!
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relationship!has!ended,!as!will!be!readily!apparent,!the!issues!discussed!are!entirely!

relevant!to!both!types!of!financial!contracts.!

Financial! contracts!entered! into!during!or!prior! to!a!marriage,!allowing!parties! to!

oust!the!jurisdiction!of!the!Family!Court,!were!introduced!into!the!Australian!family!

law!regime! in!December!2000.! !Prior! to! that,!only! financial!contracts!entered! into!

after! a!marriage! had! terminated! could! oust! the! jurisdiction! of! the! Family! Courts.!!

Financial!contracts!entered!into!during!or!prior!to!a!marriage!were!considered!by!

the!court!to!be!relevant,!but!could!not!oust!the!jurisdiction!of!the!court!to!otherwise!

make! property! orders.! Financial! contracts!made! under! the! FLA! and! the! FCA! that!

oust!the!jurisdiction!of!the!Family!Court!are!called!BFAs.!!!

The!regime!under!the!FLA!was!extended!to! include!de! facto!relationships! in!2009!

and! 2010! (see! Chapter! 5.2.1.1).! Parties! to! de! facto! relationships! have,! however,!

been! able! to! enter! into! financial! contracts! that! oust! the! jurisdiction! of! the! courts!

since! the! States! and! Territories! introduced! the! various! de! facto! relationship!

regimes.! !For!example,! in!NSW!the!Property)(Relationships))Act)1984!has,! since! its!

inception,! incorporated! provisions! regarding!what! is! currently! called! a! ‘domestic!

relationship!agreement’.!Where!applicable,! these!State!and!Territory! regimes!also!

allow! for! parties! to! statutorily! defined! non[couple! relationships! to! enter! into!

financial!contracts.2!

The! requirements! to!make! a! valid! and! enforceable! financial! contract! under! these!

State! and!Territory! regimes! are! very! similar! to! the! requirements! to!make! a! valid!

and!enforceable!BFA!under!the!FLA!and!FCA!(see!discussion!below!7.3),! including!

the! mandatory! requirement! that! each! of! the! parties! to! the! agreement! receive!

independent! legal!advice.! !All! financial!contracts!are!private!and! it! is!not!required!

that!they!be!registered!with!or!approved!by!the!courts.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

2!! In!NSW,!two!people!who!are!in!a!close!personal!relationship!may!enter!into!a!domestic!
relationship!agreement:!Property)(Relationships))Act)1984!(NSW)!Part!4;!in!the!ACT!two!
people!in!a!domestic!relationship!may!enter!into!a!domestic!relationship!agreement:!
Domestic)Relationships)Act)1994!(ACT)!Part!4;!in!Tasmania!two!people!in!a!caring!
relationship!may!enter!into!a!personal!relationship!agreement:!Relationships)Act)2003!
(Tas)!Part!6.!
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A!primary!purpose!of!a!financial!contract!is!to!allow!‘people!to!have!greater!control!

and!choice!over!their!own!affairs!in!the!event!of![relationship]!breakdown.’3!!That!is,!

a!financial!contract!allows!the!parties!to!a!relationship!to!determine!for!themselves!

the!distribution!of!assets!on!the!breakdown!of!the!relationship,!or!to!exclude!certain!

assets! from! the! reach! of! the! courts! —! for! example,! assets! acquired! before! the!

relationship!began.!The!Explanatory!Memorandum!for!the!Family!Law!Amendment!

Bill!2000!stated!that!the!law!reform!with!respect!to!BFAs!would!encourage!‘people!

to!take!control!of!their!financial!affairs!by!enabling!them!to!make!binding!financial!

agreements! about! their! property.’4!! The! Attorney[General,! in! his! second! reading!

speech!with!respect!to!the! legislation!that! introduced!BFAs!into!the!federal! family!

law!regime,!said!that!the!purpose!of!the!regime!was!to! ‘provide!greater!choice!for!

parties! in! property! settlements! and! to! provide! a! more! efficient! and! less! costly!

means! of! dispute! resolution! in! property! matters! than! that! which! is! available!

through! the! Family! Court.’5!The! idea! of! giving! parties! to! a! relationship! ‘choice’! of!

and! ‘control’! over! their! financial! affairs! demonstrates! the! legislative! regimes’!

connection!to!the!idea!of!promoting!the!parties’!individual!liberty.!!

A! further! related!objective! served!by! the! regimes! governing! financial! contracts! is!

increased!certainty!and!predictability,!and!reduced!litigation!and!conflict!in!the!area!

of!family!property!law.6!The!level!of!judicial!discretion!incorporated!into!Australian!

family! law! is! wide! (see! Chapter! 3.3.1).! ! What! constitutes! a! just! and! equitable!

division! of! assets! between!parties! to! a! relationship!differs! from! case! to! case,! and!

this!consequently!casts!a!cloud!of!uncertainty!and!unpredictability!over!this!area!of!

law.!Allowing!parties! to! a! relationship! to!determine! their!own! financial! affairs!on!

breakdown!not!only!respects!their!individual!liberty!but!provides!those!parties!with!

a! much! greater! level! of! certainty! and! predictability! of! outcome! in! the! event! of!

breakdown.!!As!reliance!on!the!agreement!avoids!the!parties!litigating!the!matter!in!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

3!! Commonwealth,!Parliamentary)Debates,!House!of!Representatives,!22!September!1999,!
10152!(Daryl!Williams,!Attorney[General).!See!also!New!South!Wales!Law!Reform!
Commission,!De)Facto)Relationships,!Report!No!36!(1983)!203;!Anne!Barlow!et!al,!
Cohabitation,)Marriage)and)the)Law!(Hart!Publishing,!2005)!117.!

4!! Explanatory!Memorandum,!Family!Law!Amendment!Bill!2000!(Cth)!7[8.!
5!! Commonwealth,!Parliamentary)Debates,!House!of!Representatives,!22!September!1999,!
10151!(Daryl!Williams,!Attorney[General).!

6!! See,!eg,!New!South!Wales!Law!Reform!Commission,!Review)of)the)Property)
(Relationships))Act)1984)(NSW),!Discussion!Paper!No!44!(2002)![4.20]!–![4.21].!!
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court,!the!use!of!financial!contracts!also!means!that!the!parties!avoid!considerable!

expense!and!minimise!the!delay!in!finalising!matters.7!!Indeed,!I!would!submit!that!

the!objective!of!giving!parties!to!a!relationship!choice!about!and!control!over!their!

financial!affairs!can!only!be!achieved!if!the!regime!provides!for!increased!certainty!

and!predictability!in!outcomes.!

As!the!regimes!under!the!FLA!and!FCA!now!govern!parties!to!marriage!(FLA)!and!de!

facto!relationships!(FLA!and!FCA),8!the!analysis!below!will!focus!on!those!statutory!

regimes.!!However,!as!will!be!seen,!much!of!the!criticism!detailed!in!Part!7.5!below,!

in! particular! 7.5.2,! is! entirely! relevant! to! the! regimes! under! the! States! and!

Territories!that!still!govern!certain!non[couple!relationships.!

7.3!THE!FEDERAL!AND!WESTERN!AUSTRALIAN!LEGISLATIVE!REGIMES!

Part!VIIIA!of!the!FLA!governs!financial!contracts!with!respect!to!marriage,!and!Part!

VIIIAB,!Div!4! of! the!FLA!and!Part! 5A,!Div!3! of! the!FCA!govern! financial! contracts!

with! respect! to! de! facto! relationships.! ! Although! there! are! differences,! the!

requirements!for!BFAs!under!these!Parts!of!the!FLA!and!the!FCA!are!for!all!present!

intents! and! purposes! the! same,! and! thus! the! case! law! discussed! below,! which!

predominantly! concerns!BFAs!within! a!marital! context,! is! also! applicable! to!BFAs!

within!the!de!facto!relationship!context.!By!virtue!of!ss!71A!and!90SA!of!the!FLA!and!

205W!of! the!FCA,! a!BFA!made!under! the!FLA!or!FCA!ousts! the! jurisdiction!of! the!

Family!Court!to!hear!or!determine!matters!with!respect!to!the!financial!matters!to!

which!the!financial!contract!is!applicable.!!!

For! a! BFA! to! be! effective,! there! must! first! be! an! agreement! which! constitutes! a!

contract! in! accordance!with! the! principles! of! the! law! of! contract.9!If! there! is! not,!

there!can!be!no!question!of!a!BFA!between!the!parties.!This!means!there!must!be,!at!

a!minimum,! a! valid! offer,! an! acceptance! of! that! offer! and! a! reasonable! degree! of!

certainty!as!to!what!the!parties!agreed!upon,!or!their!common!intention.!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

7!! Explanatory!Memorandum,!above!n!4,!7.!
8!! De!facto!relationships!in!Western!Australia!are!governed!by!the!provisions!of!the!FCA.!!
9!! Kostres)&)Kostres!(2009)!FLC!93[420;!Parker)&)Parker!(2012)!47!Fam!LR!122!(‘Parker’).!
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Secondly,!the!agreement!must!be!a!financial!agreement.!!Sections!90B!to!90D!of!the!

FLA!detail!the!requirements!for!an!agreement!to!be!a!financial!agreement!under!the!

FLA! in! relation! to! a! marriage.! Sections! 90UB! to! 90UD! of! the! FLA! and! 205ZN! to!

205ZP! of! the! FCA! detail! the! requirements! for! an! agreement! to! be! a! financial!

agreement!in!relation!to!a!de!facto!relationship.!!!

Sections! 90KA! and! 90UN! of! the! FLA! and! 205ZW! of! the! FCA! ensure! that! the!

principles!of!law!and!equity!are!still!applicable!with!respect!to!financial!agreements!

in! determining! their! validity,! enforceability! and! effect.! Sections!90K! and!90UM!of!

the! FLA! and!205ZV!of! the! FCA!detail! the! list! of! circumstances! in!which! the! court!

may! set! aside! a! financial! agreement.! These! include! those! instances! where! the!

agreement!had!the!purpose!of!defrauding!another!(including!a!de!facto!partner!or!

marital! spouse);! those!where! there! is! a! change! in! circumstances! that!has!made! it!

impracticable!for!the!agreement!to!be!carried!out;!those!where!there!is!a!change!in!

circumstances! with! respect! to! the! care,! welfare! and! development! of! a! child! that!

would!result! in!hardship! to!a!party! to! the!agreement;!and! those!where! there!was!

unconscionable!conduct!in!the!making!of!the!agreement.!!

Although!parties!to!a!valid,!effective!and!enforceable!financial!agreement!are!bound!

by!its!terms,!the!existence!of!a!valid,!effective!and!enforceable!financial!agreement!

does! not! necessarily! oust! the! jurisdiction! of! the! Family! Court! to! make! financial!

orders!under!s!79!or!s!90SM!of!the!FLA!or!s!205ZG!of!the!FCA.!!As!noted!above,!for!a!

financial! agreement! to! oust! the! jurisdiction! of! the! court! it!must! be! a! BFA,!which!

means! it! must! also! comply! with! the! requirements! under! s! 90G! of! the! FLA! for!

marriages!and!s!90UJ!of! the!FLA!or! s!205ZS!of! the!FCA! for!de! facto! relationships.!!

Those!sections!primarily!concern!the!provision!of!independent!legal!advice!to!each!

of!the!parties!to!the!agreement!and!certification!that!independent!legal!advice!was!

provided.! ! As! will! be! seen,! it! is! in! this! area! that! the! mechanics! of! BFAs! are!

particularly!problematic.!!!
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7.4!ANALYSIS!OF!CASE!LAW!

7.4.1)Issues)with)respect)to)Lawyers’)Certification)and)Advice)

In!this!part,!I!examine!a!number!of!recent!decisions!the!Family!Court!has!made!after!

the!most!recent!changes!to!the!regime!governing!BFAs.!!This!more!detailed!analysis!

aims! to!demonstrate! that,!despite! the! recent! amendments,! this! area!of! law! is! still!

exceedingly! complex.! This!will! in! turn!make! possible! a! critical! assessment! of! the!

appropriateness!of!the!BFA!mechanism!in!respecting!individuals’!liberty!in!this!area!

of!law.!

In!the!2008!decision!in!Black)&)Black,10!the!Full!Court!of!the!Family!Court!declared!

that! a! financial! agreement! between! two! people! should! be! set! aside! as! it! did! not!

strictly! comply!with! certain! technical! requirements! for! a! BFA.! The! difficulty! was!

that!s!90G(1)!provided!that!a!financial!agreement!was!binding!‘if,!and!only!if’!certain!

requirements!with!respect!to!the!agreement!had!been!met.!!!Although!in!this!matter!

the! agreement! contained! statements! that! each! of! the! parties! had! received! legal!

advice,!and!although!the!lawyers’!certificates!referred!to!the!requirements!in!s!90G,!

the! legislation! required! that! the! statements! in! the! agreement! must! refer! to! the!

specific!requirements!detailed!in!s!90G,!and!in!this!instance!they!did!not.!!!

As!a!result!of!this!decision!the!Commonwealth!passed!an!amendment!to!the!FLA11!

with!the!intention!of!relaxing!some!of!the!technical!requirements.12!!The!amending!

Act! introduced! a! new! sub[section! to! s! 90G,! s! 90G(1A),!which! provides! that! even!

though!an!agreement!may!not!satisfy!certain!requirements!under!s!90G(1),! it!may!

still!be!declared!by! the!court! to!be!binding!provided! it! is!signed!by!all! the!parties!

and!provided!that!the!court!is!satisfied!that!it!would!be!unjust!and!inequitable!if!the!

agreement!were!not!binding!on!the!parties!to!the!agreement.!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

10!! (2008)!FLC!93[357.!!This!decision!had!endorsed!the!reasoning!of!Collier!J!in!J)&)J)[2006]!
FamCA!442!(29!March!2006).!

11!!Federal)Justice)System)Amendment)(Efficiency)Measures))Act)(No.)1))2009!(Cth).!
12!! Explanatory!Memorandum,!Federal!Justice!System!Amendment!(Efficiency!Measures)!
Bill!(No.!1)!2008!(Cth)!1[2.!Note!that,!although!these!changes!were!incorporated!into!the!
regime!governing!de!facto!relationships!under!the!FLA,!they!have!not!been!incorporated!
into!the!regime!governing!de!facto!relationships!under!the!FCA:!see!s!205ZS!FCA.!
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One!of!the!first!Full!Court!decisions!made!after!the!introduction!of!the!amendments!

was!Senior)&)Anderson.13!In! this! case! a! husband! and!wife! entered! into! a! financial!

agreement! in! July!2009,!after! their!divorce!was! finalised.! !There!were,!however,!a!

number! of! technical! errors!with! respect! to! the! agreement.! ! Firstly,! the! document!

referred! to! the! incorrect! section! of! the! FLA.! The! solicitors’! certificates! of!

independent! legal!advice,!annexed!to!the!agreement,!also!had!incorrect!references!

to!both!parties’!names.!!The!trial!Judge14!found!that!the!errors!were!not!fatal!to!the!

agreement!being!binding.!!His!Honour!found!that!the!errors!on!the!certificate!could!

be!corrected!as!they!were!unintended!and!did!not!relate!to!the!legal!advice!that!was!

actually!given!to!the!parties.!!Moreover,!his!Honour!found!that!the!reference!to!the!

incorrect!section!in!the!title!of!the!agreement!did!not!negate!the!parties’!common,!

clear!and!unambiguous!intention.!!The!technical!legal!errors!made!by!the!solicitors!

were! rectified! pursuant! to! equitable! principles! (for! the! incorrect! names)! and! the!

provisions!of!s!90G(1A)!of!the!FLA!(for!the!reference!to!the!incorrect!section).!!Thus!

the!trial!Judge!declared!the!agreement!was!a!BFA!pursuant!to!s!90D!of!the!FLA.!!

This!decision!was!overturned!on!appeal.!The!majority!found!that!the!trial!Judge!had!

erred!in!concluding!that!the!agreement!could!be!rectified.!!Strickland!and!Murphy!JJ!

in!the!majority!each!provided!separate!reasons.! ! ! !Strickland!J!(with!whom!on!this!

point! Murphy! and! May! JJ! agreed)! noted! that! there! is! a! difference! between! the!

statutory! requirements! that!make! an! agreement! a! financial! agreement,! and! those!

that!make!a! financial!agreement!a!BFA.! !Strickland! J!stated! that! the!amending!Act!

does!not!provide!a!statutory!power!to!rectify!an!agreement!which!does!not!comply!

with!the!requirements!of!a!financial!agreement,!in!this!case!the!incorrect!reference!

to! the! section! of! the! FLA.! ! Strickland! J! did! not! state! that! this! error! was! not!

rectifiable,! only! that! the! power! for! rectification! comes! from! the! principles! of! law!

and!equity,!not!the!provisions!of!s!90G(1A)!of!the!FLA.15!!

With! respect! to! the! incorrect! references! to! the! parties’! names! in! the! certificates,!

Strickland!J!found!that!these!errors!were!not!capable!of!rectification!under!s90G(1).!

Notwithstanding,! in! his! Honour’s! opinion,! s! 90G(1A)! could! permit! the! court! to!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

13!! (2011)!FLC!93[470.!
14!! Senior)&)Anderson)[2010]!FamCA!601!(13!July!2010).!
15!! Senior)&)Anderson)(2011)!FLC!93[470,!85,723[24.!
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exercise!its!discretion!to!declare!the!agreement!binding.16!However,!the!fact!that!the!

trial! Judge! failed! to! address! the! question! of! whether! it! would! be! unjust! and!

inequitable! if! the! agreement! were! not! binding! on! the! parties! to! the! agreement!

under!s!90G(1A)(c),!caused!Strickland!J!to!allow!the!appeal!and!remit!the!matter!to!

the!trial!Judge.17!

Although!Murphy!J!mostly!agreed!with!Strickland!J’s!reasoning,!his!Honour!differed!

with!respect!to!the!effect!of!the!transitional!provisions!of!the!amending!Act!on!the!

determination!of! the! appeal.! !His!Honour’s! separate!basis! for! allowing! the! appeal!

was! predominantly! based! on! perceived! drafting! difficulties! with! the! transitional!

aspects! of! the! amending!Act! as! applicable! to! financial! agreements!made! after! the!

introduction!of!Part!VIIIA!FLA!in!2000!and!before!4!January!2010,!at!which!time!the!

new!provisions!took!full!effect.! ! In!essence,!Murphy!J! found!that!the!amending!Act!

created!a!‘consolidated’!s!90G!which!is!different!from!the!s!90G!before!the!amending!

Act!and!also!after!it!has!taken!full!effect,!and!it!was!this!consolidated!s!90G!that!was!

relevant!to!this!matter.!According!to!Murphy!J,!s!90G(1A),!in!the!form!applicable!to!

the!matter,! combined!with! the!mandatory! language! of! ‘if,! and! only! if’! which! still!

formed! part! of! s! 90G(1)! after! the! 2009! amendments,! did! not! allow! the! Court! to!

declare!the!agreement!binding.18!!

May!J,!in!dissent,!disagreed,!at!least!in!part,!with!Strickland!J!with!respect!to!how!the!

certificates!could!be!rectified.!!In!her!Honour’s!opinion,!it!was!appropriate!to!correct!

the! errors! as! if! they! referred! to! the! parties’! names! correctly! under! the! general!

principles!of!construction!as!explained!by!the!High!Court!in!Fitzgerald)v)Masters.19!!

Her!Honour!also!stated!that!if!that!approach!were!not!correct,!then!the!submissions!

received! from! the! parties! would! lead! to! a! conclusion! that! it! was! unjust! and!

inequitable!as!per!s!90G(1A)(c)!if!their!agreement!was!found!not!to!be!binding!on!

them.20!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

16!! Ibid!85,725.!
17!! Ibid!85,726[27.!
18!! Ibid!85,727[33.!
19!! (1956)!95!CLR!420.!
20!! Senior)&)Anderson)(2011)!FLC!93[470,!85,711.!
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The!matter!was! remitted! to! the! trial! Judge! for! rehearing,! at!which! time,!based!on!

Murphy!J’s!reasoning!that!the!consolidated!s!90G!was!relevant!to!the!matter,!it!was!

found!that!s!90G(1A)!was!not!able!to!provide!a!remedy!that!would!enable!the!court!

to! declare! the! agreement! binding.21!! In! my! opinion! this! was! not! the! only! option!

open!to!the!trial! Judge,!and! it!was!arguably!the! least!preferred,!as!both!Strickland!

and! May! JJ! effectively! agreed! in! their! reasons! that! s! 90G(1A)! could,! at! least!

potentially,!allow!the!court!to!declare!the!agreement!binding.! !For!Strickland!J,!the!

question!of!whether!it!was!unjust!and!inequitable!to!the!parties!that!the!agreement!

be!declared!not!to!be!binding!had!not!been!answered,!and!should!be!considered!by!

the! trial! Judge!when! the!matter!was! reheard.! ! For!May! J,! that! question! had! been!

answered!in!the!affirmative.!!

The!decision!in!Senior)&)Anderson!can!be!contrasted!with!a!later!decision!by!the!Full!

Court! in!Parker.22!In! this!matter! the!parties! signed!a! financial! agreement! in!2004,!

during!a!period!of! separation!but!before! the!parties!divorced.!The!wife's! solicitor!

advised! the! wife! that! the! agreement! was! unfair! and! that! she! should! not! sign! it.!!

Despite!this!advice!the!wife!said!that!she!wished!to!go!through!with!the!agreement.!!!

Before! the! husband! signed! the! agreement! he! made! an! amendment.! ! ! After! the!

amendment!was!made! the!wife! signed! the! agreement,!witnessed! by! her! solicitor,!

and!her!solicitor!then!signed!the!certificate!of!legal!advice.!!There!was!no!new!legal!

advice!given!to!the!wife!at!this!stage.! !The!husband!then!signed!the!agreement.! !In!

2007!the!parties!separated!on!a!final!basis!and!in!2008!the!wife!filed!an!application!

seeking,!inter!alia,!that!the!agreement!be!set!aside.!

At! first! instance,23!Strickland!J!did!not!set!aside!the!agreement!but!did!declare!the!

agreement! not! binding,! primarily! due! to! s! 90G(1)(b),! in! its! applicable! form,! not!

being!satisfied.! !This!was!because! the!amendment! to! the!agreement!placed!a!new!

obligation! on! the! wife! and! she! needed! to! be! provided! with! further! legal! advice!

specifically! with! respect! to! that! amendment.! ! Despite! the! fact! that! s! 90G(1A)!

specifically!allows!for!a!court!to!declare!an!agreement!binding!notwithstanding!an!

issue!with! the! provision! of! legal! advice,! the! trial! Judge! held! that! the! provision! of!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

21!! Senior)&)Anderson![2012]!FamCA!540!(16!July!2012).!
22!! (2012)!47!Fam!LR!122.!
23!!Parker)&)Parker)(2010)!43!Fam!LR!548.!
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legal!advice!is!an!essential!element!of!the!agreement!and!not!a!‘technical’!issue,!and!

therefore! that! it! would! not! be! unjust! and! inequitable! if! the! agreement! were! not!

binding.!The!husband!appealed!the!decision.!

As!with!the!Full!Court!decision!in!Senior)&)Anderson,!each!member!of!the!Full!Court!

in!this!appeal!provided!separate!reasons!for!their!decision.! !By!a!majority,!the!Full!

Court!allowed!the!appeal!and!ordered!that! the!matter!be!remitted!to!a! trial! Judge!

for! rehearing.! ! Again,! to! fully! appreciate! the! complexity! in! this! area! of! law! it! is!

important!to!canvass!each!of!those!reasons.!!!

Coleman! J,! who! allowed! the! appeal,! focused! on! two! main! questions.! ! The! first!

concerned! whether! the! Court! had! the! power! to! declare! the! financial! agreement!

binding,!as!the!husband!had!not!made!an!enforcement!application.! !In!finding!that!

the! Court! did! have! the! power,! Coleman! J! focused! on! the! ‘remedial’! or! ‘beneficial’!

nature! of! the! relevant! provisions! of! the! FLA,! which! ‘should! be! construed!

“generously”!to!ensure!that!the!“mischief”!which!the!legislation!seeks!to!address!is!

remedied.’24!!

The! second! question! Coleman! J! considered! was! whether! the! trial! Judge! erred! in!

concluding! that! it! would! not! be! unjust! and! inequitable! to! decline! to! make! a!

declaration!that!the!agreement!was!binding.!!Coleman!J!noted!that!the!evidence!did!

not! reveal! that! the!wife! had! not! understood!what! she!was! doing! at! the! time! she!

signed!the!agreement,!and!that!it!was!not!until!more!than!three!years!later!that!she!

challenged! it.! ! His! Honour! observed! that! the! outcome! reached! by! the! trial! Judge!

appeared!to!rest!on!a!narrow!interpretation!of!s!90G(1A)(c)!and!thus!the!very!kind!

of!outcome!the!amending!Act!was!intended!to!remedy.25!!!

May! J! found! that! the! trial! Judge! was! correct! in! not! setting! aside! the! agreement!

under! the! provisions! of! s! 90K! of! the! FLA.26!!Her!Honour! also! found! that! the! trial!

Judge!was!entitled,!on!the!evidence,! to!conclude!that!the!solicitor! for!the!wife!had!

not! advised! the! wife! directly! about! the! advantages! and! disadvantages! of! the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

24!!Parker)&)Parker!(2012)!47!Fam!LR!122,!125.!
25!! Ibid!128.!
26!! Ibid!148.!
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amended! agreement.27!! However,! her! Honour! found! that! the! trial! Judge! failed! to!

consider!correctly! the!remedial!provisions!under!s!90G(1A),! in!particular,! the! just!

and! equitable! provision,! and! for! this! reason! allowed! the! appeal! and! remitted! the!

matter!for!rehearing.28!!

Murphy!J,!in!dissent,!reiterated!his!position!from!Senior)&)Anderson!as!to!the!effect!

of! the! consolidated! s! 90G.! Although! his! Honour! agreed! with! Coleman! J! on! the!

‘remedial’! or! ‘beneficial’! nature! of! the! relevant! provisions! of! the! FLA,! in! his!

Honour’s!opinion!there!was!no!agreement!between!the!husband!and!wife!until!the!

amendments! had! been! agreed! to! and! the! agreement! signed! by! both! parties.!!

Because! of! this! there! was! insufficient! evidence! to! satisfy! the! court! there! was!

compliance!with!(consolidated)!s!90G(1)(b).29!!

The! different! path! by! which! each! of! the! judicial! officers! arrived! at! their! finding!

clearly! demonstrates! the! complexity! in! this! area! of! law! and! the! difficultly! in!

predicting! an! outcome! when! these! matters! are! heard.! Unfortunately,! there! have!

been! numerous! other! matters! before! the! court! that! relate! to! errors! made! by!

solicitors,! including,!as! in!Senior)&)Anderson,! the!wrong!reference!to!the!section!in!

the!FLA!under!which!the!agreement!was!made.30!!

The!complexity!in!this!area!is!also!demonstrated!by!the!errors!made!by!trial!Judges,!

which!are!not!uncommon!in!these!matters!and!which!result!in!appeals.!In!addition!

to!the!two!Full!Court!matters!discussed!above,!three!other!recent!Full!Court!matters!

specifically! dealt! with! errors! by! trial! Judges! and! resulted! in! the! matters! being!

remitted!for!rehearing.31!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

27!! Ibid!150.!
28!! Ibid!151[52.!
29!! Ibid!156[59.!
30!! See,!eg,!Wallace)&)Stelzer)(2011)!44!Fam!LR!648;!Sullivan)&)Sullivan)(2011)!46!Fam!LR!
164;!Ryan)&)Joyce)[2011]!FMCAfam!225!(18!March!2011).!

31!!Campbell)&)Peters![2014]!FamCAFC!76!(9!April!2014):!the!issue!of!whether!the!financial!
agreement!was!binding!was!not!adequately!dealt!with!by!the!trial!Judge;!Logan)&)Logan!
[2013]!FamCAFC!151!(30!September!2013):!error!in!the!application!of!the!onus!of!proof!
concerning!whether!or!not!the!wife!had!received!adequate!legal!advice;!Hoult)&)Hoult!
(2013)!50!Fam!LR!260:!wrong!test!applied!with!respect!to!interpreting!and!exercising!
the!discretion!under!s!90G(1A).!
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7.4.2)A)Bad)Bargain)

It!is!clear!that!the!legislation!under!the!FLA!and!FCA!does!not!prevent!parties!from!

making!a!bad!bargain.32!!In!that!respect!an!agreement!will!still!be!binding!provided!

the! parties! to! the! agreement! have! been! given! independent! legal! advice! as! to! the!

advantages! and! disadvantages! of! the! agreement! at! the! time! the! agreement! was!

made,!and!as!to!the!effect!of!the!agreement!on!their!rights.33!!The!case!law!clearly!

shows! that! agreements!which! appear! on! the! terms! to! be! disadvantageous! to! one!

party! can! still! be!held! to!be!binding.! In!both!Vance)&)Vance34!and!Parker! the!wife!

was!advised!that!the!agreement!was!not!to!her!advantage!and!in!both!instances!she!

still!signed!the!agreement,!and!when!later!challenged,!the!agreements!did!not!fail!on!

this!point.35!!

In!the!matter!of!Sanger)&)Sanger36)a!husband!and!wife!entered!into!a!purported!BFA!

in!2007!after! the!marriage!had!broken!down.! !Under!the!agreement,! the!wife!was!

entitled!to!a!sum!of!$350,000.! !The!husband!argued!that!that!sum!was!based!on!a!

business! worth! $400,000,! but! that! the! business! was! subsequently! put! under!

voluntary! liquidation! and! at! the! time! of! the! trial! had! no! value.! The! husband! also!

claimed!that!the!former!matrimonial!home!sold!for!a!value!less!than!the!estimated!

value! when! the! parties! entered! into! the! financial! agreement.! ! The! Federal!

Magistrate! was! not! satisfied! that! there! were! grounds! to! have! the! agreement! set!

aside!under!either!s!90D!or!s!90KA!of!the!FLA!with!respect!to!there!being!a!change!

in! circumstances.! ! The!Federal!Magistrate! found! that! it!was!not! impracticable! for!

the!BFA!to!be!carried!out!and!thus!concluded!that!the!wife!was!entitled!pursuant!to!

the! provisions! of! the! agreement.! ! This! decision! was! upheld! on! appeal.! ! The! Full!

Court! said! that! the! failure!of! an!agreement! to!produce!an!outcome!which!a!party!

had!hoped!for!does!not!render!the!agreement!impracticable.! !The!Full!Court!noted!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

32!! In!contrast!to!the!regimes!under!the!States!and!Territories!(excluding!WA),!which!gave!
the!courts!the!power!to!set!aside!or!vary!the!terms!of!the!agreement!to!avoid!serious!
injustice!between!de!facto!partners.!See!Lisa!Young!et!al,!Family)Law)in)Australia!
(LexisNexis!Butterworths,!8th!ed,!2013)!842.!

33!!Hoult)&)Hoult!(2013)!50!Fam!LR!260,!318!(Strickland!and!Ainslie[Wallace!JJ).!!
34!! [2012]!FMCAfam!599!(22!June!2012).!
35!! In!Parker)(2012)!47!Fam!LR!122,!the!Full!Court!overturned!the!first!instance!decision!
that!the!agreement!was!not!binding.!!Their!Honours!did!not,!however,!declare!the!
agreement!binding!–!that!decision!was!referred!back!to!the!trial!Judge!at!rehearing.!!

36!! (2011)!FLC!93[484.!
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that!the!provisions!of!s!90K!of!the!FLA!'are!not!designed!to,!and!do!not!facilitate!a!

party!escaping!from!what!proves,!or!is!perceived!to!be!a!“bad!bargain”’.37!!

7.5! DO! FINANCIAL! CONTRACTS! EFFECTIVELY! RESPECT! AND! PROTECT! INDIVIDUAL!

LIBERTY?!!

In!7.2!above!it!was!noted!that!the!core!objectives!of!the!regime!concerning!financial!

contracts!include!increased!certainty!and!predictability!with!respect!to!the!financial!

consequences!on!relationship!breakdown,!and!a!reduction!in!litigation!and!conflict,!

with!an!associated!reduction!in!costs.!I!argued!that!it!is!only!through!the!attainment!

of! these!objectives! that! the!regime!can!offer!parties! to!a!relationship! the!regime’s!

primary! objective! of! choice! and! control! over! their! own! financial! affairs,! and! thus!

adequately!respect!and!protect!individual!liberty.! !In!7.5!I!will!argue!that!the!legal!

regime!governing!BFAs!struggles!to!meet! its!stated!objectives,!due!to!a!number!of!

problems!in!the!regime!itself!as!well!as!problems!associated!with!the!use!of!contract!

in! a! domestic! relationship! setting.! ! As!will! be! seen,!many! of! the! criticisms! of! the!

regime!governing!BFAs!discussed!below!are!also!applicable!to!the!other!State!and!

Territory!regimes!governing!financial!agreements!for!non[couple!relationships.!!

7.5.1)The)Regime)in)the)FLA)

7.5.1.1)Complexity)

The! decisions! in! Senior) &) Anderson! and! Parker,! in! particular,! highlight! the!

complexities!in!the!regime!as!it!is!currently!drafted,!and!demonstrate!the!difficulties!

that!may! arise!with! respect! to! the! enforcement! of! financial! contracts! in! property!

proceedings.! These! difficulties! arise! in! part! from! the! wording! of! the! legislation!

itself,!as!can!be!clearly!seen!from!the!varying!interpretation!and!application!of!the!

provisions!of!the!FLA!by!each!Full!Court!Justice.!!!

In! my! opinion,! the! difficulties! also! arise! from! the! tensions! that! are! inherent! in!

legislation!of!this!type.!!As!I!have!already!stated,!the!main!aim!of!a!financial!contract!

is! to! allow! individuals! to! determine! their! own! financial! affairs! should! their!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

37!! Ibid!86,006![86].!!
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relationship!break!down.!!In!that!respect,!important!aspects!of!the!legislation!under!

the!FLA!and!FCA!as!currently!drafted!are!beneficial!or!remedial!in!character,!which,!

in!accordance!with!the!principles!of!statutory!interpretation,!suggest!the!legislation!

should!be!given! ‘“a! fair,! large!and! liberal”! interpretation! rather! than!one!which! is!

“literal!or!technical”’.38!The!remedial!nature!of!the!legislation!was!reinforced!by!the!

amendments! in!2009.!However,! for!the!regime!governing!financial!contracts!to!be!

effective,! it! must! oust! the! jurisdiction! of! the! courts! to! otherwise! determine! the!

property!settlement!between!the!parties.! !The!ousting!of!the!courts’! jurisdiction!is!

never! done! lightly! and! usually! requires! strict! compliance! with! the! legislative!

requirements.!!In!the!regime!concerning!BFAs,!this!can!be!seen!through!the!wording!

of! ‘if,! and! only! if’! in! ss! 90G! and! 90UJ! FLA! (s! 205ZS! FLC),!which! remained! in! the!

legislation!even!after!the!2009!amendments.!!

Therefore,! on! the! one! hand! this! legislation! is! remedial! in! nature! and! must! be!

generously! interpreted,! while! at! the! same! time! requiring! some! level! of! strict!

compliance.!It!can!be!seen!that!it!is!at!this!point!that!the!opinions!of!the!Full!Court!

Justices! can! be! differentiated,! with! Strickland! and! Murphy! JJ,! although!

acknowledging! the! beneficial! character! of! the! regime,! favouring! the! stricter!

compliance!with!the!legislative!requirements,!and!Coleman!and!May!JJ!favouring!the!

beneficial!interpretation.!

The! cases! discussed! above! concerning! bad! bargains! (7.4.2)! also! raise! a! very!

relevant!and!complex,!but!sometimes!less!visible,! issue!with!respect!to! legislation,!

that!requires!the!provision!of!legal!advice.!The!question!that!needs!to!be!answered!

is!what!the!level!of!advice!is!that!is!sufficient!to!meet!the!legislative!requirements.!!

Ian! Coleman! suggests! that! in! a! case! such! as! Sanger,! the! solicitors! should! have!

advised! the! husband! in! writing! of! the! risk! which! ultimately!materialised.! ! In! his!

opinion,!the!solicitor!in!that!matter!and!others!like!it!could!potentially!be!open!to!a!

negligence! action.39!! This! opinion! can! be! contrasted! with! that! of! the! Federal!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

38!! IW)v)City)of)Perth!(1997)!191!CLR!1,!12!(Brennan!and!McHugh!JJ).!
39! Ian!Coleman,!'The!Practical!Implications!of!Recent!Decisions!of!the!Family!Court!of!
Australia'!(Paper!presented!at!the!Advanced!Family!Law!Weekend,!The!College!of!Law,!
2012),!20![72].!



Chapter)Seven:)Financial)Contracts)

318!

Magistrate! in! the! decision! of! Vance! &! Vance,40!in! which! his! Honour! said:! ‘[t]he!

solicitor! was! not! required,! in! my! view,! nor! was! he! able,! to! assess! all! the! future!

financial!permutations!that!this!couple’s!financial!journey!could!take.’41!!This!leads!

to! the! question! of! which! ‘future! financial! permutations’! the! lawyer! should! be!

required!to!assess!and!advise!on,!if!not!required!to!deal!with!all!of!them?!!Moreover,!

given! that! lawyers! are! not! financial! advisers,! to! what! extent! are! they! able! or!

qualified!to!give!this!advice?!!The!answer!to!these!questions!is!far!from!clear.!

7.5.1.2)Risk)of)Litigation/Expense)

Belinda!Fehlberg!and!Bruce!Smyth!suggest! that,!based!on!relevant!Australian!and!

overseas!evidence,!financial!contracts!do!not!result!in!reduced!conflict!and!litigation!

costs! but! merely! transfer! the! dispute! from! family! law! property! disputes! to!

contractual!interpretation!disputes.42!The!significant!number!of!matters!concerning!

the!validity!of!BFAs!before!the!Family!Court!in!the!last!few!years!seems!to!support!

this! proposition.! Between! 2009! and! 2011! there! were! at! least! 40! first! instance!

matters!before!the!Family!Court!or!Federal!Circuit!Court!concerning!issues!over!the!

validity!of!BFAs.43!

A! large!number!of!matters!before!the!Court!seek!to!have!BFAs!set!aside,!based!on!

errors!allegedly!made!by!lawyers!in!drafting!and/or!certifying!the!agreements,!and!

this!can!be!seen!in!the!matters!already!discussed!above!(see!7.4).!As!already!noted,!

the! risk! of! a! BFA! being! set! aside! on! the! grounds! of! small! errors! of! form! or!

technicality!was!a!primary!motivation!for!the!amendments!to!the!FLA!in!2010.!!Yet,!

despite!those!amendments,!the!number!of!matters!before!the!Court!with!respect!to!

alleged!errors!made!by!solicitors!does!not!appear! to!have!significantly!decreased.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

40!!Vance)&)Vance![2012]!FMCAfam!599!(22!June!2012).!
41!! Ibid![40].!
42!! Belinda!Fehlberg!and!Bruce!Smyth,!'Binding!Financial!Agreements!in!Australia:!The!First!
Year'!(2002)!16!International)Journal)of)Law,)Policy)and)the)Family!127,!128[29.!

43!! Calculated!through!a!search!in!the!AustLII!database.!!The!author!has!a!list!of!the!relevant!
matters.!



) ) Chapter)Seven:)Financial)Contracts)

! 319!

In! 2009! there! were! at! least! ten!matters! before! the! Court! that! related! to! alleged!

lawyer!error,!in!2010!there!were!eight,!and!in!2011!there!were!at!least!nine.44!!!

There!are!also!other!areas! in!which!mistakes!can!be!made.! !Both!parties! to!a!BFA!

will!almost!always!be!required!to!make! full!and! frank! financial!disclosure!of! their!

assets,! liabilities!and!financial!resources!as!at!the!date!of!cohabitation!or!marriage!

and/or!at!the!date!the!agreement!is!signed.!This!may!include!valuations!of!current!

assets! and! enquiries! with! banks! and! financial! institutions.! This! enables! the!

solicitors! to!give! the! required!advise! to! the!parties!as! to! the!effect! the!agreement!

has! on! their! rights! as! required!by! the! FLA! (ss! 90G(1)(b),! 90UJ(1)(b))! and!FCA! (s!

205ZS(1)(b)).!It! is!the!experience!of!some!practitioners!that!most!clients!get!some!

or! all! of! these! figures! wrong.45!! Under! ss! 90K(1)(a)! and! 90UM(1)(a)! FLA! and!

205ZV(1)(a)! FCA,! a! failure! to! correctly! disclose! all! assets,! liabilities! and! financial!

resources!may! be! cause! to! have! the! agreement! set! aside! if! the! non[disclosure! is!

material!and!amounts!to!fraud.46!!!

In! addition! to! the! risk! that! parties! will! seek! to! have! agreements! set! aside! over!

errors! in! the! form!or! substance!of! the! agreement,! the! analysis! in!7.5.1.1! suggests!

that!financial!contracts!under!the!FLA!and!FCA!pose!a!liability!risk!for!the!solicitors!

who!draft!or! certify! them.! !Additionally,! there! is! a!potentially! significant! risk! that!

the!solicitor!for!a!party!who!failed!to!make!an!effective!and!enforceable!BFA!might!

have! a! duty! of! care! to! the! other! party,!whose! solicitor! complied!with! the! formal!

requirements!for!validity.47!!!

These!risks!have!also!been!recognised!by!the!bodies!that!insure!legal!practitioners!

in!Australia.48!Moreover,! it! has! been! argued! that! the! risk! that! a! financial! contract!

will!not!be!binding!or!will!be!set!aside!is!high,!and!although!protocols!and!expertise!

can!reduce!the!risk,!that!risk!and!the!consequential!risk!that!the!lawyer!may!be!sued!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

44!! Calculated!through!a!search!in!the!AustLII!database.!!The!author!has!a!list!of!the!relevant!
matters.!

45!! See,!eg,!Richard!Maurice,!'Making!Binding!Financial!Agreements!Watertight'!(2010)!
<www.richardmaurice.com/bfa.pdf>!3.!

46!! See!discussion!in!Hoult)&)Hoult!(2011)!48!Fam!LR!475,!496[97.!
47!! Coleman,!above!n!39,!17[18.!
48!! See,!eg,!Legal!Practitioners'!Liability!Committee,!'Focusing!on!Family!Law'!(2010)!
<http://lplc.com.au/family[law>.!!
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can!never!be!eliminated.49!!As!a! result!of! the!risk!of! litigation,!a!number!of! family!

law! practitioners! in! Australia! will! not! draft! before! and! during! relationship!

agreements.50!!For!those!that!do,!it!would!be!likely!that!the!expense!of!entering!into!

financial!agreement!will!be!quite!high,51!although!arguably!not!as!high!as!the!costs!

involved!with!contested!orders.! !These!high!costs!may!mean!that! the!chances!of!a!

BFA!being!challenged!and/or!unenforceable!do!not! justify!the!expense!of!entering!

into! it.52!It! is! for! these! types!of! reasons! that!Coleman! suggests! that,! other! than! in!

cases! concerning! parties! of! mature! years! who! are! entering! into! a! second! or!

subsequent! marriage,! financial! contracts! serve! ‘little! purpose,! and! are! highly!

unlikely!to!be!enduringly!binding.’53!!

Thus!it! is!evident!that!the!complexity!of!the!financial!contracts!regimes,!stemming!

from! the! complex!wording! of! the! legislation! and! the! differing! interpretation! and!

application! of! the! legislation,! as!well! as! the! uncertainties! surrounding!what! legal!

advice! is! sufficient! to! meet! the! requirements,! mean! that! the! risk! of! these!

agreements!being! set! aside! is!quite!high.! !These! issues! also!mean! that! the! risk!of!

litigation!is!high!—!a!problem!that!the!regime!is!specifically!aimed!at!rectifying!—!

and!the!expense!of!entering! into! financial!contracts! is!also!high.! ! It!would! thus!be!

very!difficult! to! support! a! claim! that! the!objectives!of! certainty! and!predictability!

are!being!met.!On!this!basis!alone!it!would!also!be!fair!to!say!that!the!regime!fails!in!

its!role!of!respecting!and!protecting!the!value!of!liberty.!

However,! the! concerns! with! respect! to! financial! contracts! are! not! limited! to! the!

issues!discussed!above.!!The!next!section!will!look!at!concerns!that!relate!to!the!opt!

out!mechanism!being!based!in!the!law!of!contract,!in!particular,!as!well!as!concerns!

over!modern!contract!theory!and!its!suitability!in!the!domestic!relationship!setting.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

49!! John!Wade,!'The!Perils!of!Prenuptial!Financial!Agreements!in!Australia:!Effectiveness!
and!Professional!Negligence'!(2012)!Law)Faculty)Publications,!Paper!425!
<http://epublications.bond.edu.au/law_pubs/425>!1;!Maurice,!above!n!45,!1.!

50!! Geoff!Wilson,!‘Professional!Ethics,!Professional!Liability!and!Binding!Financial!
Agreements’,!Television!Education!Network!Pty!Ltd!(March!2013),!2[3.!!

51!! Ibid.!
52!! Ian!Coleman,!'Financial!Agreements![!Are!They!Worth!the!Paper!They!Are!Written!On'!
(Paper!presented!at!the!Basil!Conference,!Parramatta,!March!2012),!54![145].!!

53!! Ibid![147].!
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7.5.2)Concerns)with)respect)to)a)Regime)based)on)the)Law)of)Contract)

As! I! have! already! noted! (7.2),! a! primary! concern! of! this! chapter! is!with! financial!

contracts!made!before!a!relationship!breaks!down.!!Up!to!this!point!the!distinction!

between!financial!contracts!made!before!a!relationship!has!broken!down!and!those!

made! afterwards! has! not! significantly! impacted! on! the! discussion.! The! following!

analysis! will! focus! specifically! on! issues! surrounding! financial! contracts! that! are!

made!while!a!relationship!remains!intact.!

7.5.2.1)Classical)Contract)Theory)and)the)Freedom)of)Contract)

In! the! context! of! BFAs,! for! a! financial! agreement! to! attract! the! protection! of! the!

relevant! legislative! regime,! it! must! constitute! a! contract! in! accordance! with! the!

principles!of!the!law!of!contract.!Thus!an!understanding!of!some!of!the!principles!of!

the! law! of! contract! is! important! in! evaluating! the! effectiveness! of! the! financial!

contracts!mechanism.!

An! essential! element! of! the! liberal! state! is! the! principle! of! freedom! of! contract.!!

Central!to!this!principle!are!the!propositions!that!the!parties!to!a!contract!should!be!

free! to! decide! whether! to! contract! and! free! to! negotiate! contractual! terms! with!

limited! outside! intervention.! ! This! is! in! line!with! the! fundamental! assumption! in!

liberal!political!theory!that!the!subjects!of!a!liberal!state!are!free!and!equal.!

Many!of!the!principles!underpinning!modern!contract!law,!including!the!principle!of!

freedom! of! contract,! were! developed! during! the! 19th! century! in! a! laissezSfaire!

political! and! social! context! which! favoured! minimalist! state! intervention,!

individualism,!self[reliance!and!the!exercise!of!free!will.54!!Classical!contract!theory,!

which! formed! the! basis! of! contract! law! at! that! time,! assumed! the! rational! actor!

model! of! human! behaviour.! The! contracting! parties! were! assumed! to! be! self[

interested!and!rational,!with!the!single!objective!of!maximising!their!own!interests.!!

Classical! contract! law! focused! on! a! particular! point! in! time:! the! time! of! contract!

formation.! ! It! was! based! on! a! paradigm! of! discrete! transactions! made! between!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

54!! Jeannie!Paterson,!Andrew!Robertson!and!Peter!Heffey,!Principles)of)Contract)Law!
(Lawbook!Co.,!2nd!ed,!2005)!5.!
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strangers!in!a!perfect!market!and!in!which!contract!terms!could!be!clearly!specified,!

legal! enforcement! was! straightforward,! and! expected! performance! was! clear.! ! It!

was!understood!in!terms!of!strict!formal!rules!which!defined!the!elements!that!gave!

rise! to!a!contractual!right.55!!Rather! than!being!concerned!with! the! fairness!of! the!

outcome!of! the!contract,! the!role!of! the!courts!was! thus! to!enforce! the!rights! that!

were!created!by!the!contracts.56!!!

Although!modern!contract!law!is!still!heavily!influenced!by!classical!contract!theory,!

this!influence!and!suitability!has!been!tempered!in!response!to!social!and!political!

changes,! in! particular! the! retreat! from! the! ideology! of! laissezSfaire! towards!more!

paternalistic! and! regulatory! traditions.! Two! main! factors! contributed! to! this!

change.57!! First,! the! idea! that! adherence! to! the! philosophy! of! free! and! voluntary!

exchange!would!lead!to!economic!prosperity!was!heavily!challenged.!Instead!it!led!

to! a! rise! in! cartels! and! monopolies! which! benefited! those! involved! in! the!

arrangement! but! very! often! exploited! the! general! public.! ! Second,! with! the!

development! of!mass! consumer!markets! dominated! by! large! companies,! the! idea!

that! a! large!number!of! contracts!were! entered! into! on! a! free! and!voluntary!basis!

was!found!to!be!flawed.!!The!idea!of!freedom!of!contract!meant!little!to!a!consumer!

who! needed! to! enter! into! contracts! to! purchase! basic! necessities! such! as! food,!

clothing! and! shelter,! or! to! undertake! employment.! ! In! many! instances,! the!

individual! or! business! had! no! real! choice! regarding!whom! to! contract!with.! This!

position!was!exacerbated!with!the!emergence!and!widespread!use!of!standard[form!

contracts,!whose!terms!were!often!presented!to!consumers!on!a!take[it[or[leave[it!

basis.!

Thus! the! principle! of! freedom!of! contract! is! no! longer! understood! in! an! absolute!

sense.58!!Common!law!and!equitable!categories!of!law!have!been!developed!by!the!

courts!which!go!to!the!genuineness!of!a!person’s!consent!to!enter!a!contract!or!the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

55!! Jay!Feinman,!'Critical!Approaches!to!Contract!Law'!(1983)!30!UCLA)Law)Review!829,!
832.!

56!! Ibid.!See!also!Printing)&)Numerical)Registering)Co)v)Sampson!(1875)!LR!19!Eq!462,!465.!
57!! Patrick!Atiyah!and!Stephen!Smith,!Atiyah's)Introduction)to)the)Law)of)Contracts!
(Clarendon!Press,!2005)!11[12.!

58!! Daniel!Khoury!and!Yvonne!Yamouni,!Understanding)Contract)Law!(LexisNexis!
Butterworths,!8th!ed,!2010)!17[18.!
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validity! of! a! contract.! ! These! categories! include,! inter! alia,! fraud,! duress,! undue!

influence,! and! unconscionable! conduct.! ! In!many! instances! these! categories! have!

been!codified!into!statutory!law.!For!example,!there!is!a!plethora!of!legislation!that!

protects!consumers!from!the!suppliers!of!goods!and!services.!!!

The! principle! of! freedom! of! contract,! derived! from! classical! contract! theory! is,!

however,! still! an! important! aspect! of,! and! influence! on,! modern! contract! law.!!

Indeed,! significant! areas! of! Australian! contract! law! are! based! on! the! classical!

principles! of! individualism,! self[reliance! and! the! exercise! of! free! will! developed!

during! the! 19th! century.59!The! intention! of! the! parties! and! the! terms! that! were!

agreed!between!the!parties!at!the!time!the!agreement!was!entered!into!are!still!of!

paramount!importance.!So!too!is!the!understanding!that!a!person!signing!a!contract!

understands!and!is!satisfied!with!the!terms!of!the!contract.60!!Generally!speaking,!in!

the!absence!of!evident!market!failures,!such!as!a!monopoly!where!a!person!has!no!

alternative!source!of!goods!or!services,61!or!infirmities,!such!as!diminished!capacity,!

parties! are! free! to! contract!with!whom! they! choose! and! on! terms! they! choose.! It!

would! therefore! seem! that! the! principles! underpinning!modern! contract! law! are!

ideally!suited!to!being!enlisted!so!as!to!respect!and!protect!individual!liberty!in!the!

context!of!personal!relationships.!!However,!the!domestic!setting!in!which!financial!

contracts! are! situated! gives! rise! to! specific! issues.! ! The! following! section! takes! a!

close!look!at!these!issues.!

7.5.2.2)Critique)of)Classical)Contract)Theory)–)Contracts)in)a)Domestic/Private)Setting))

Financial!contracts!made!between!people! in!personal!relationships!do!not! fit!with!

the! classical! contract! law! paradigm,! which! assumes! that! contracts! are! a! discrete!

transaction! made! between! strangers.! Unlike! the! parties! operating! within! that!

paradigm,!parties!to!a!contract!who!are!also!in!a!personal!relationship!have!a!past,!

present! and! future! together.! ! This! setting! is! significant! when! considering! the!

negotiating! process,! and! contrasts!with! the! objective! factors! assumed! to! apply! in!

decisions!made!at!arms[length,!which!gives!rise!to!a!number!of!issues.!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

59!! Paterson,!Robertson!and!Heffey,!above!n!54,!6.!
60!!Wilton)v)Farnworth!(1948)!76!CLR!646,!649!(Latham!CJ).!
61!! Paterson,!Robertson!and!Heffey,!above!n!54,!557[58.!
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In!this!part!I!will!draw!on!relational!contract!theory!(‘RCT’)!to!provide!a!critique!of!

the!classical!contract!principles!that!still!heavily! influence!modern!contract! law.! ! I!

have! chosen! RCT! as! it! was! developed! in! response! to! the! strict! position! assumed!

under! the! classical! approach,! and!provides! important! insights!with! respect! to! the!

economics! and! sociology! of! contracting62 !that! are! particularly! relevant! in! the!

context! of! personal! relationships.! ! RCT! is! based! on! the! paradigm! of! transactions!

made!by!actors!within!the!context!of!an!ongoing!relationship.!!!

Rather!than!comprising!a!normative!stand[alone!theory,!RCT!has!been!developed!to!

make!sense!of!what!people!are!actually!doing!in!the!real!world!of!exchange.63!!It!is!

based!on!four!core!propositions:!!

First,!every!transaction!is!embedded!in!complex!relations.!

Second,! understanding! any! transaction! requires! understanding! all! essential!
elements!of!its!enveloping!relations.!

Third,!effective!analysis!of!any! transaction!requires! recognition!and!consideration!
of!all!essential!elements!of!its!enveloping!relations!that!might!affect!the!transaction!
significantly.!

Fourth,!combined!contextual!analysis!of!relations!and!transactions!is!more!efficient!
and! produces! a! more! complete! and! sure! final! analytical! product! than! does!
commencing!with!non[contextual!analysis!of!transactions.64!

Although!RCT!is!applicable!to!contracts!made!within!both!commercial!and!familial!

relationships,!I!am!only!concerned!with!it!with!respect!to!financial!contracts!made!

within! a! personal! relationships! context.! In! essence,! this! theory! conceptualises! a!

contract!as!part!of!a!more!complex!social!interaction!which!is!influenced!by!‘social!

norms! and! the! norms! of! conduct! that! developed! within! the! relationship! [of! the!

contracting!parties]’.65!For!present!purposes,!this!theory!highlights!the!importance!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

62!!Melvin!Eisenberg,!'Why!there!is!No!Law!of!Relational!Contracts'!(2000)!94!Northwestern)
University)Law)Review!805,!805.!

63!! Ian!Macneil,!'Relational!Contract!Theory:!Challenges!and!Queries'!(2000)!94!
Northwestern)University)Law)Review!877,!879;!Richard!Austen[Baker,!'Comprehensive!
Contract!Theory:!a!Four[Norm!Model!of!Contact!Relations'!(2009)!25!Journal)of)Contract)
Law!216,!216.!

64!!Macneil,!above!n!63,!881.!
65!! Eric!Posner,!'A!Theory!of!Contract!Law!under!Conditions!of!Radical!Judicial!Error'!
(2000)!94!Northwestern)University)Law)Review!749,!749.!
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of! context! in! a! contract!made!between! two!people!who!are! in! a! close!or! intimate!

relationship.!

Using!RCT,!I!begin!with!a!challenge!to!the!point[in[time!aspect!of!classical!contract!

theory.! ! In!modern! contract! law! the! point[in[time! dimension! is! reflected! through!

the!focus!on!the!intention!of!the!parties!and!the!terms!of!the!agreement!at!the!time!

the! agreement! was! made.! ! I! will! then! use! RCT,! supported! by! findings! from!

behavioural! decision! theory! (‘BDT’),! to! challenge! the! rational[actor! premise! that!

still! underpins!modern! contract! law! but! which! is! particularly! problematic! in! the!

present! context.! Lastly,! I! will! challenge! the! assumption! of! equality! in! bargaining!

power,! including! a! look! at! the! appropriateness! of! existing! equitable! principles!

included! in! the! law! of! contract! designed! to! address! issues! of! inequality! in!

bargaining!power.!

(a))Challenge)to)the)PointSinStime)Aspect)of)Classical)Contract)Law)

Classical!contract!theory!places!great!emphasis!on!the!intention!of!the!parties!and!

the!terms!of!the!agreement!at!the!time!the!contract!was!made.!In!modern!contract!

law,!including!the!law!governing!financial!contracts,!it!is!clear!that!these!principles!

still! assume! a! central! place! (see! 7.3! above).! RCT,! however,! recognises! that!many!

contractual! arrangements! are! characterised! by! uncertainty!with! respect! to! future!

contingencies!and!an!inability!to!identify!important!terms!at!the!time!of!formation!

of!a!contract.66!!!

These!characteristics!are!highly!relevant!to!the!realm!of!financial!contracts,!because!

an!overriding!concern!with!respect! to! financial!contracts!made!during!an!ongoing!

relationship!is!that!these!agreements!seek!to!address!situations!that!are!yet!to!arise!

and!indeed!may!never!arise.!!It!is!almost!impossible!to!predict!the!impact!a!financial!

contract!will!have!should!it!be!relied!on!at!some!time!in!the!future.! !Relationships!

are! dynamic! and! fluid.! Personal! incomes,! job! skills,! family! commitments! and!

personal!expectations!may!all!vary!over! the!course!of! time,!and!although!changes!

are! foreseeable,! the! specifics! of! the! changes! are! not.! ! Because! of! these! types! of!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

66!!Mary!Keyes!and!Kylie!Burns,!'Contract!and!the!Family:!Whither!Intention?'!(2002)!26!
Melbourne)University)Law)Review!577,!586.!
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factors,! it! has! been! suggested! that! the! suitability! of! financial! contracts! is! largely!

limited!to!agreements!entered!into!after!a!relationship!has!ended.67!!!!!

The! longer! the! parties! live! together,! the! higher! the! likelihood! that! they!will! have!

materially! departed! from! the! arrangements! at! the! time! of! making! the! financial!

contract! and,! importantly,! the! predicted! arrangements.! ! The! passage! of! time!may!

significantly! increase! the! risk! that! the! financial! contract!will! unjustly! resolve! the!

financial!consequences!after!the!relationship!ends.68!As!Coleman!argues,! it! is!quite!

possible!for!a!financial!contract!that!was!in!the!parties’!best!interests!at!the!time!it!

was!signed!subsequently!to!cease!to!be!in!their!interests.69!!Interestingly,!it!has!been!

suggested!that! the!more!unjust!or!unfair! the!provisions!of!a! financial!contract!are!

shown!to!have!become,!particularly!over!the!passage!of!time,!the!more!reluctant!the!

court! will! be! to! enforce! the! agreement. 70 !These! suggestions,! although! not! a!

reflection! of! the! actual! situation,! would! be! in! line!with! the! principles! underlying!

RCT,!in!particular!proposition!three,!which!holds!that!the!analysis!of!a!transaction!

—!in!this!case!a!financial!contract!—!may!be!affected!when!essential!elements!of!the!

enveloping!relations!are!recognised!and!considered.!!In!other!words,!RCT!holds!that!

the! understanding! of! the! terms! of! the! financial! contract,! or! perhaps! its!

enforceability,!should!be!affected!when!the!passage!of!time!and!the!changing!nature!

of!the!relationship!are!recognised!and!taken!into!consideration.!!

These!suggestions,!and!the!position!under!RCT,!do!not,!however,!reflect!the!position!

under! the! existing! law! (see! 7.4.2).! ! The! Full! Court! of! the! Family! Court,! in! part! in!

response!to!these!suggestions,!very!recently!affirmed!that:!!

The!point!of!the!legislation!is!to!allow!the!parties!to!decide!what!bargain!they!will!
strike,! and! provided! the! agreement! complies! with! the! requirements! of! s! 90G(1)!
they!are!bound!by!what!they!agree!upon.!Significantly,!in!reaching!agreement,!there!
is!no!requirement!that!they!meet!any!of!the!considerations!contained!in!s!79!of!the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

67!! Coleman,!above!n!52,!49![131].!
68!!Maxine!Eichner,!'Principles!of!the!Law!of!Relationships!among!Adults'!(2007[2008)!41!
Family)Law)Quarterly!433,!437.!

69!! Coleman,!above!n!52,!7![22].!
70!! Ibid!54![144];!Jacqueline!Campbell,!'Pre[nuptial!Agreements!—!Possible!Escape!Routes'!
(2005)!79(5)!Law)Institute)Journal!44,!44,!49.!See!also!the!comments!made!by!Murphy!J!
in!Hoult)&)Hoult!(2012)!48!Fam!LR!507,!514![37].!



) ) Chapter)Seven:)Financial)Contracts)

! 327!

Act,! and! they! can! literally!make! the!worst! bargain! possible,! but! still! be! bound!by!
it.71!

As!noted!above! (7.3),! for! an! agreement! to!be! set! aside! in! this! context! there!must!

either!be!a!change!in!circumstances!that!makes!it! impracticable!for!the!agreement!

to!be!carried!out!or!a!material!change!in!circumstances!relating!to!the!care!of!a!child!

of! the! relationship.! ! This! strict! position! is! ill! suited! to! agreements!made!between!

parties!to!an!ongoing!personal!relationship.!

(b))Challenge)to)the)Rational)Actor)Premise)

As! I! have! already! noted,! classical! contract! theory! assumes! that! the! parties! to! a!

contract! are! rational:! they! will! act! in! their! own! best! interest! to! further! their!

economic! self[interest.! This! presupposition! forms! the! basis! of! the! general! rule! in!

modern! contract! law! that,! provided! there! is,! for! example,! no! fraud,! duress,!

diminished!capacity!or!undue! influence,!a!bargain!struck!between!two!people!will!

not! be! reviewed! for! fairness.! ! It! also! forms! the! basis! of! the! general! assumption!

underpinning! modern! contract! law! that! the! parties! to! a! contract! have! read! and!

understood!what!they!have!signed.72!

As!also!noted!above,!RCT!is!based!on!the!paradigm!of!actors!making!bargains!in!the!

context!of!an!ongoing!relationship.!In!this!respect,!relational!contract!theorists!have!

identified! potential! ‘contracting! failures’! which! challenge! the! rational! actor!

premise.73!!There!are,!for!example,!greater!opportunities!for!fraud!when!parties!to!a!

contract! are! in! a! position! of! extreme! trust,! such! as! those! in! intimate! or! close!

personal! relationships,! with! the! assumption! being! that! each! will! act! in! the! best!

interest!of! the!other.74!!Of!particular! interest,! though,! is! the!RCT!position! that! the!

rational! actor! model! does! not! adequately! explain! the! behaviour! of! contracting!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

71!!Hoult)&)Hoult!(2013)!50!Fam!LR!260,!319!(Strickland!and!Ainslie[Wallace!JJ).!See!also!
Sanger)&)Sanger)(2011)!FLC!92[484,!86,006.!

72!! Eisenberg,!above!n!62,!808.!
73!! Robert!Leckey,!'Relational!Contract!and!Other!Models!of!Marriage'!(2002)!40(2)!Osgoode)
Hall)Law)Journal!1,!22.!!

74!!Michael!Trebilcock!and!Rosemin!Keshvani,!'The!Role!of!Private!Ordering!in!Family!Law:!
A!Law!and!Economics!Perspective'!(1991)!41!University)of)Toronto)Law)Journal!533,!564.!



Chapter)Seven:)Financial)Contracts)

328!

parties! because! it! fails! to! take! into! account! contracting! failures! associated! with!

parties’!cognitive!limitations.75!!

With!respect!to!cognitive!limitations!of!parties!to!a!contract,!BDT!confirms!the!RCT!

position!and!can!provide!additional!insights!into!why,! in!certain!situations,!people!

may!make!decisions!that!do!not!rationally!maximise!their!utility.!!BDT!is!the!study!

of!the!way!people!make!decisions.!It!stems!from!research!into!cognitive!and!social!

psychology. 76 !Although! not! uncontroversial, 77 !it! does! assist! in! helping! to!

understand!how!a!party’s!values!and!beliefs!might!be!incorporated!into!his!or!her!

decisions,!and!an!understanding!as!to!why!people!act!irrationally!in!certain!decision!

making!situations.!!

As!mentioned!above!(see!7.5.2.2(a)),!an!overriding!concern!with!respect!to!financial!

contracts! made! during! an! ongoing! relationship! is! that! it! is! almost! impossible! to!

predict! the! impact! a! financial! contract! will! have! when! or! if! at! some! time! in! the!

future!it!is!relied!upon.!!BDT!suggests!that!people!have!a!naturally!predisposed!bias!

towards! optimism! and! routinely! underestimate! the! nature! of! a! risk! and! the!

probability!of!a!bad!outcome.!!Melvin!Eisenberg!explains!that:!!

When!an!actor!must!make!a!decision!that!requires!a!judgment!about!the!probability!
of!an!event,!he!commonly! judges! that!probability!on! the!basis!of! comparable!data!
and!scenarios!that!are!readily!available!to!his!memory!or!imagination.78!!

In!the!context!of!an!ongoing!intimate!relationship,!this!means!that!the!parties!to!the!

relationship!are!likely!to!overemphasise!the!evidence!of!the!positive!current!state!of!

their! relationship! and! underestimate! the! statistics! with! respect! to! the! risk! their!

relationship!will!break!down.!This!predisposition!is!supported!by!studies!that!show!

that!newly!married!individuals’!perceptions!of!the!likelihood!they!will!divorce!their!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

75!! Leckey,!above!n!73,!22;!Eisenberg,!above!n!62,!812[15.!
76!! Keyes!and!Burns,!above!n!66,!587.!
77!! See,!eg,!Robert!Hillman,!'The!Limits!of!Behavioural!Decision!Theory!in!Legal!Analysis:!
The!Case!of!Liquidated!Damages'!(2000)!85!Cornell)Law)Review!717.!Although!urging!
caution!with!the!use!of!this!theory,!the!author!still!supports!its!limited!use!in!legal!
analysis.!

78!!Melvin!Eisenberg,!'The!Limits!of!Cognition!and!the!Limits!of!Contract'!(1995)!47!
Stanford)Law)Review!211,!220.!
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current!partners!are!significantly!less!than!current!divorce!statistics!indicate.79!This!

may!mean!that!these!individuals!pay!less!attention!to!the!terms!of!the!agreement!at!

the! time! the! agreement! is! being! negotiated! than! those!who! have! been! partnered!

previously.80!!

BDT!also!suggests!that!when!comparing!present!costs!and!benefits! to! future!costs!

and!benefits,!a!decision!maker!is!likely!to!place!greater!weight!on!present!costs!and!

benefits!and!less!on!perceived!future!costs!and!benefits.!!Eisenberg!refers!to!this!as!

a!person’s!‘faulty!telescopic!faculty’.81!!For!example,!if!a!proposed!financial!contract!

gives! one! party! a! disproportionately! small! share! of! the! property,! that! party! will!

weigh!the!present!costs!of!rejecting!the!agreement’s!terms!against!the!future!benefit!

of! a! larger! share! of! the! property! which! may! be! obtained! through! further!

negotiation.! ! If! the! future! value! of! an! increase! in! the! share! of! the! property! is!

underestimated,! that! party! may! consider! that! the! pressure! of! any! further!

negotiations! placed! on! the! current! relationship! outweighs! the! perceived! future!

benefit.!!

Finally,!BDT! theorists!argue! that!decision!makers!often! take! shortcuts!which!may!

result!in!decisions!that!fail!to!satisfy!the!utility!maximising!prediction.!!This!may!be!

due!to!the!complexity!of!the!relevant!decision!or!the!ambiguity!of!the!consequences!

of!the!alternatives!to!the!decision.!!Russell!Korobkin!and!Thomas!Ulen!argue!that!in!

some! instances,! persons! faced!with! a! decision!may!make! that! decision! to!meet! a!

specified! aspiration! level! rather! than!a!decision! that!maximises! their!utility.82!For!

example,!entering! into!a! financial!contract!may!be!driven!by! the!need! to!continue!

the! relationship,! get!married! or!move! in! together,! rather! than! to!maximise! their!

outcome!should!the!relationship!breakdown.!!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

79!! See,!eg,!an!American!study!published!in!2012,!which!found!that,!on!average,!participants!
(newly!married!women)!estimated!there!to!be!13.2!per!cent!chance!of!themselves!
experiencing!a!divorce!compared!with!the!national!average!of!around!50!per!cent:!Kelly!
Campbell,!David!Wright!and!Carlos!Flores,!'Newlywed!Women's!Marital!Expectations:!
Lifelong!Monogamy'!(2012)!53!Journal)of)Divorce)and)Remarriage!108,!118.!

80!! Eisenberg,!above!n!78,!254.!
81!! Ibid!228.!
82!! Russell!Korobkin!and!Thomas!Ulen,!'Law!and!Behavioural!Science:!Removing!the!
Rationality!Assumption!from!Law!and!Economics'!(2000)!88(4)!California)Law)Review!
1051,!1075.!
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These!types!of!factors!have!not!specifically!been!identified!in!any!of!the!Australian!

law! reform! documents! concerning! the! legislative! regimes! governing! financial!

contracts,!which!tend!to!focus!more!on!the!risks!associated!with!unequal!bargaining!

power! or! other! more! overt! factors! affecting! bargaining! power. 83 !! The! only!

Australian!reference!found!was!a!vague!comment!by!the!NSWLRC!making!a!general!

reference! to! the! interplay! between! ‘different! emotional,! sexual! and! economic!

factors.’84!!A!good!example,!by!contrast,!can!be!found!in!the!Principles)of)the)Law)of)

Family)Dissolution:)Analysis)and)Recommendations,!produced!by! the!American!Law!

Institute!in!2002.!!In!that!report,!which!concerned!only!prenuptial!agreements,!and!

advocated!heightened!scrutiny,!it!was!said!that:!

nearly!all!premarital!agreements!involve!special!difficulties!arising!from!unrealistic!
optimism!about!marital! success,! the!human! tendency! to! treat! low!probabilities!as!
zero!probabilities,! the!excessive!discounting!of! future!benefits,!and! the! inclination!
to! overweigh! the! importance! of! the! immediate! and! certain! consequences! of!
agreement—the!marriage—as!against!its!contingent!and!future!consequences.85!!

Thus! I! would! suggest! that! in! the! context! of! parties! negotiating! a! financial!

agreement,!where! the!parties!are!also! in!an!ongoing!relationship,! it! is!an!error! to!

assume!that!parties!are!rational!actors!in!the!sense!described!above.!The!increased!

risk! that! factors! other! than! utility! maximisation! are! influencing! the! decision!

whether!or!not!to!enter!into!an!agreement,!or!the!terms!of!the!agreement,!bring!into!

question! the! suitability! of! the! financial! contract! as! a! tool! to! provide! an! opt! out!

mechanism!for!the!family!law!regimes.!

(c))Challenge)to)the)Assumption)of)Equality)in)Bargaining)Power))

The!common!law!of!contract!assumes!that!parties!to!a!transaction!come!to!the!table!

with!equal!bargaining!power,!and!although!equity!challenges!this!assumption,!that!

is! only! in! certain! specific! circumstances! (see! the! discussion! at! the! end! of! this!

section).!!As!leading!relational!contract!theorist!Ian!Macneil!notes:!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

83!! See,!eg,!New!South!Wales!Law!Reform!Commission,!above!n!6,!116[121![4.23]!–![4.35].!
84!! New!South!Wales!Law!Reform!Commission,!Relationships,!Report!No!113!(2006)!285.!!
85!! American!Law!Institute,!Principles)of)the)Law)of)Family)Dissolution:)Analysis)and)
Recommendations!(2002)!962.!
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A!feature!of!discrete!transactional!law!is!acceptance!as!a!given!of!the!power!status!
quo!before!an!exchange.!Indeed,!it!has!no!mechanisms!for!dealing!with!that!subject,!
lying!as!it!does!outside!the!discrete!transaction.86!!

However,!the!following!discussion!demonstrates!that!in!the!context!of!personal!and!

intimate!relationships,!the!power!balance!between!the!parties!to!the!relationship!is!

very!often!unequal.!Couple!relationships!are!now!far!more!personal!and!a!product!

of! individual! choice! than! they! have! ever! been! in! the! past.! ! In! heterosexual!

relationships,!women!are!no!longer!forced!or!even!expected!to!marry,!nor!to!stay!in!

unhappy,!abusive!or!unequal!relationships.!!Standards!for!relationship!success!have!

been!set!high,!with!individuals,!in!a!general!sense,!able!to!pick!and!choose!the!types!

of! relationships! they!want.! !There! is! a! trend!against! the!gendered!patterns!of! the!

past,!the!gendered!division!of!labour,!and!the!older!style!patriarchal!family.!!!

That! said,! and! as! Chapter! 2! demonstrates,! older! cultural! norms,! such! as! the!

breadwinner/homemaker!family!model,!still!shape!the!nature!of!many!heterosexual!

relationships.! This! pattern! largely! stems! from! the! social! context! of! couple!

relationships,!which!has!traditionally!given!men!power!over!women!through!deeply!

embedded!social!norms!and!patterns.!

In! some! relationships! the! bargaining! power! between! men! and! women! may! be!

overtly!unequal,!including!circumstances!in!which!there!is!family!violence!or!abuse!

between!the!parties.87!As!Marcia!Neave!points!out,!women!in!violent!relationships!

may! be! pressured! into! making! financial! contracts! and! may! be! too! ashamed! or!

fearful!to!disclose!the!violence!to!their!lawyers!at!the!time!the!contract!was!made.88!!!

In!many!relationships,!however,!the!inequality!in!power!is!invisible!or!hidden.!Anne!

Rankin! Mahoney! and! Carmen! Knudson[Martin! argue! that! these! invisible! power!

differences!‘skew!relationships!in!ways!that!overvalue!and!privilege!the!interests!of!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

86!! Ian!Macneil,!The)New)Social)Contract!(Yale!University!Press,!1980)!84.!
87!! For!a!discussion!of!the!different!types!of!violence!that!can!occur!in!intimate!relationships!
see!Joan!B.!Kelly!and!Michael!P.!Johnson,!'Differentiation!Among!Types!of!Intimate!
Partner!Violence:!Research!Update!and!Implications!for!Interventions'!(2008)!46!Family)
Court)Review!476.!

88!!Marcia!Neave,!'Private!Ordering!in!Family!Law!—!Will!Women!Benefit?'!in!Margaret!
Thornton!(ed),!Public)and)Private:)Feminist)Legal)Debates!(Oxford!University!Press,!
1995)!145,!169.!
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those!who!are!dominant!and!direct!the!flow!of! influence!toward!them’.!89!! In!these!

situations,! compliance! of! the! ‘weaker’! party! occurs! without! any! obvious! power!

struggles! or! conflict.! ! Indeed,! a! qualitative! study90!of! young! married! couples91!

undertaken!by!these!authors!found!that!most!of!the!couples!in!the!study!‘appeared!

to!develop!unequal!relationship!patterns!despite!their!intentions!to!the!contrary’92!

and! that! they! did! not! openly! acknowledge! the! inequality! but! referred! to! their!

relationship! as! though! the! partners! were! equal.! It! is! interesting! to! observe! that,!

although! as! noted! in! this! section,! the! inequality! of! power! in! a! relationship! is!

sometimes!blamed!on!a!disparity!in!education!or!on!the!breadwinner/homemaker!

model!of!the!family,!those!factors!appear!not!to!have!been!overtly!operative!in!this!

study.!!In!the!study!all!the!couples!interviewed!were!well[educated,!employed,!or!in!

full! time! study,! and! only! one! couple! had! a! child.! ! The! results! of! the! study! also!

provide!an! insight! into!de! facto!relationships,!as!all!but!one!couple!had!cohabited!

for!an!extended!period!before!they!married.!!!

In!negotiations!undertaken!during!an!ongoing!relationship,!a!desire! to!ensure! the!

relationship!continues!may!reduce!a!party’s!bargaining!power.!!Anita!Mckay!argues!

that! the! prospect! of! rejecting! an! agreement! outright! may! be! very! difficult! if! the!

woman!believes!that!it!may!result!in!her!fiancé!not!proceeding!with!the!wedding.93!!

This! scenario! could! also! easily! be! extended! to! couples! negotiating! an! agreement!

before!they!begin!cohabitation,!nor!is!it!necessarily!gender!specific.!!

In!some!relationships!an!inequality!in!bargaining!power!may!be!manifested!through!

a! disparity! in! economic! resources.! The! breadwinner/homemaker! model! of! the!

family!may! give! rise! to! a! disparity! in! economic! power,! as!may! a! disparity! in! the!

wealth!of!the!parties!at!the!commencement!of!the!relationship.!!Related!to!this!is!the!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

89!! Anne!Rankin!Mahoney!and!Carmen!Knudson[Martin,!'The!Social!Context!of!Gendered!
Power'!in!Carmen!Knudson[Martin!and!Anne!Rankin!Mahoney!(eds),!Couples,)Gender,)
and)Power!(Springer!Publishing!Company,!2009)!17,!19.!

90!! Carmen!Knudson[Martin!and!Anne!Rankin!Mahoney,!'The!Myth!of!Equality'!in!Carmen!
Knudson[Martin!and!Anne!Rankin!Mahoney!(eds),!Couples,)Gender,)and)Power!(Springer!
Publishing!Company,!2009)!43!(study!originally!published!in!1998).!!

91!! The!men!were!aged!23[42!and!the!women!were!aged!23[35.!
92!! Knudson[Martin!and!Rankin!Mahoney,!above!n!90,!57.!
93!! Anita!Mackay,!'Who!Gets!a!Better!Deal?!Women!and!Prenuptial!Agreements!in!Australia!
and!the!USA'!(2003)!7!University)of)Western)Sydney)Law)Review!109,!117.!
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imbalance! of! power! caused! by! the! significantly! higher! burden! of! responsibility!

borne!by!women!in!the!caring!of!children,!whether!or!not!they!are!the!children!of!

the!parties!negotiating!the!agreement,!or!by!caring!for!other!family!members.94!!

Women!who!negotiate!agreements!against!the!background!of!pervasive!social!and!

economic!gender!inequality!are!constrained!in!their!ability!to!make!agreements!that!

benefit!them.95!As!Neave!argues:!!

The!‘choices’!made!by!men!and!women!negotiating!such!agreements!are!shaped!by!
their!relative!power!and!powerlessness.!!Such!agreements!are!negotiated!against!a!
background!of!a!division!between!market!and!family,!and!between!state!and!family,!
which!perpetuates!women’s!economic!and!social!disadvantage.96!

Research! also! suggests! that! homemaker! contributions! may! be! undervalued! by!

parties!to!a!relationship!when!compared!with!financial!contributions,!so!that,!in!the!

negotiation!process,!the!homemaker!undervalues!their!contributions.97!!

It! is!important!to!recognise!that!power!imbalances!are!not!limited!to!heterosexual!

relationships! and! can!occur! in! same[sex! relationships! as! a! result! of! a!disparity! in!

wealth!of!the!partners,!or!a!difference!in!age!or!education.! !They!also!may!occur!if!

there!is!a!division!of!labour,!particularly!where!there!are!children!present.!!!

It!is!important!to!recognise!these!types!of!power!imbalances!because!they!call!into!

question! the! general! common! law! assumption! that! the! parties! to! any! particular!

transaction!have! equal!bargaining!power.! !As!noted!above,! equity! recognises! that!

the!assumption!of!equal!bargaining!power!may!not!always!be!correct,!and!it!enables!

a! party! to! set! aside! a! transaction! on! a! number! of! different! equitable! grounds! in!

certain! circumstances.! These! equitable! principles! are! codified! in! the! respective!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

94! Australian!Bureau!of!Statistics,!Gender)Indicators,)Australia,)February)2014!(25!August!
2014)!
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4125.0main+features430Feb%20
2014>,!Data!Cube,!Table!2!and!3,!which!indicates!that!women!spend!double!the!time!of!
men!on!caring!responsibilities.!

95!! Neave,!above!n!88,!168.!
96!! Ibid!173.!
97!! Grania!Sheehan!and!Jody!Hughes,!Division)of)Matrimonial)Property)in)Australia)
(Australian!Institute!of!Family!Studies,)2001)!22.!
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legislative!regimes.98!!In!the!present!context,!namely!the!bargaining!power!between!

two! parties! in! a! personal! relationship,! and! one! in! which! those! parties! are! not!

suffering! any! special! disability! which! would! otherwise! affect! their! bargaining!

power,! the! most! relevant! equitable! principles! are! duress! and! undue! influence.!

Although! other! equitable! principles,! such! as! fraud,! misrepresentation! or!

unconscionable!conduct,!may!be!relevant!to!a!particular!case,!the!discussion!below!

will!be!limited!to!duress!and!undue!influence.!!

In!situations!in!which!there!is!overt!family!violence,!the!oppressed!party!might!be!

able!to!claim!duress,!and,!if!proven,!they!might!be!able!to!rescind!the!contract.!!The!

party! claiming! duress! would! need! to! show! actual! or! threatened! violence! to! that!

party!or!an!associate!of!that!party.! !It!would!not!be!necessary!to!establish!that!the!

individual’s!will!was!overborne!but!only! that! illegitimate!pressure!was!applied! to!

induce!the!victim!to!enter!into!the!contract.99!

Undue!influence!is!more!difficult!to!establish.!!There!are!two!situations!in!which!the!

doctrine! of! undue! influence! may! arise.! ! In! matters! where! there! is! no! special!

relationship!between! the!parties,! the! onus! is! on! the!person! seeking! the! equitable!

relief! to! establish! that! the! other! party! to! the! transaction! exerted! actual! undue!

influence.! In! matters! where! a! special! relationship! is! found! to! exist! there! is! a!

rebuttable! presumption! that! undue! influence! existed.! ! Relationships! that! equity!

deems! to! be! relationships! of! influence! include! the! following:! parent! and! child,!

guardian! and!ward,! religious! advisor! and!disciple,! solicitor! and! client,! and!doctor!

and!patient.!They!do!not!include!the!relationship!between!a!husband!and!wife100!or!

between! de! facto! spouses.! ! Thus! a! party! to! a! financial! contract! would! need! to!

establish!actual!undue!influence! ‘showing!that!the!transaction!was!the!outcome!of!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

98!! FLA!ss!90KA,!90UN;!FCA!s!205ZW;!Property)(Relationships))Act)1984!(NSW)!s!46!(this!
section!imports!the!provisions!of!the!Contracts)Review)Act)1980!(NSW)!which!
significantly!broadens!the!reasons!for!which!a!court!may!intervene!into!contractual!
affairs,!including!‘any!material!inequality!in!bargaining!power!between!the!parties!to!the!
contract’!(s!9(2)(a)));!Domestic)Relationships)Act)1994!(ACT)!s!32;!Relationships)Act)2003!
(Tas)!s!61.!

99!!Crescendo)Management)Pty)Ltd)v)Westpac)Banking)Corporation!(1988)!19!NSWLR!40,!45[
6.!!

100!!Yerkey)v)Jones!(1939)!63!CLR!649,!675.!See!also!Dupont)&)Dupont!(1980)!FLC!90[881,!
75,568!and!O’Brien)&)O’Brien!(1981)!FLC!91[094,!76,653.!
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such!an!actual!influence!over!the!mind!of!the!alienor!that!it!can!not!be!considered!

his! free! act.’101!! Cases! of! actual! undue! influence,! although! not! unheard! of,102!are!

uncommon,! and,! as! a!high!degree!of! ascendancy! is! required,! these! cases! are! very!

difficult!to!prove.!!In!Anderson)v)McPherson)(No)2))Edelman!J!said:!

The! party! seeking! to! set! aside! a! transaction! for! undue! influence!must! prove!…! a!
relationship!going!beyond!mere!confidence!and!influence.!It!must!be!a!relationship!
involving!dominion!and!ascendancy!by!one!person!over! the!will! of! the!other,! and!
correlative!dependence!by!the!other.103!

Arguably,!the!more!hidden!or!invisible!power!imbalances!in!personal!relationships!

mentioned!in!the!discussion!above!would!be!unlikely!to!fall!under!the!categories!of!

duress! or! undue! influence.! The! law! accepts! a! certain! amount! of! pressure! when!

entering!into!contractual!relations!as!legitimate.104!!As!can!be!seen!from!the!above!

discussion!concerning!undue! influence,! for!pressure!to!be!regarded!as! illegitimate!

the!bar!is!set!fairly!high.!!!

To! attenuate! the! effect! of! inequality! in! bargaining! power,! each! of! the! legislative!

regimes!imposes!certain!safeguards!at!the!point!of!entry!into!the!financial!contract.!!

These! include! the! requirement! that! the! parties! to! the! agreement! disclose! their!

financial!circumstances!and!also!that!each!party!receives!independent!legal!advice.!!

As!noted!above!(7.4.2),!there!is!no!requirement!that!a!financial!contract!made!under!

the!FLA!be!‘fair’!or!‘just!and!equitable’!when!compared!with!the!result!that!might!be!

achieved!if!the!framework!for!the!alteration!of!property!interests!were!to!be!applied!

to!the!matter.!Clearly,!a!requirement!that!the!terms!of!the!financial!contract!be!‘just!

and! equitable’! would! undermine! the! parties’! liberty! to! determine! their! own!

financial! consequences,! which! the! financial! contract! mechanism! is! designed! to!

protect.!!The!same!applies!to!financial!contracts!made!under!the!State!and!Territory!

regimes.105!!The!issue!with!respect!to!the!level!of!fairness!of!the!agreement!is!said!to!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

101!!Johnson)v)Buttress!(1936)!56!CLR!113,134!(Dixon!J).!
102!!See,!eg,!Pascot)v)Pascot![2011]!FamCA!945!(21!December!2011).!!
103!!Anderson)v)McPherson)(No)2)![2012]!WASC!19!(25!January!2012)![247].!
104!!Crescendo)Management)Pty)Ltd)v)Westpac)Banking)Corporation!(1988)!19!NSWLR!40,!45[
6.!!

105!!See,!eg,!Contracts)Review)Act)1980!(NSW)!s!9(4),!which!applies!to!financial!contracts!
made!under!the!Property)Relationships)Act)(NSW)!1984.!The!State!and!Territory!regimes!
(with!the!exception!of!WA)!do,!however,!allow!the!courts!to!intervene!in!cases!of!
‘serious!injustice’:!see!above!n!32.!
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be!addressed! through! the!provision!of! independent! legal! advice,!which,! as! can!be!

seen!through!the!discussion!above,!is!very!problematic!(7.5.1).!

The!effectiveness!of!the!provision!of!independent!legal!advice!to!safeguard!against!

potential! imbalances! in!bargaining!power! is! further!put! in!doubt!by! the!results!of!

empirical! studies! on! spousal! guarantees.! ! Research! undertaken! in! the! United!

Kingdom!concluded!that,!in!the!context!of!personal!relationships,!independent!legal!

advice!was!unlikely!to!have!any!impact!on!the!decision!to!enter!into!an!agreement,!

and! did! not! support! the! view! that! the! receipt! of! advice! would! result! in! parties!

entering!into!agreements!that!were!in!their!best!interests.106!

The! above!discussion! supports! the! view! that! there! is! a! high! risk! of! some! level! of!

inequality! in! bargaining! power!when! parties! in! an! ongoing! personal! relationship!

negotiate!a!financial!agreement.!Moreover,!the!above!discussion!also!indicates!there!

is!a!significant!risk!that!the!statutory!mechanism!of!compulsory!independent!legal!

advice!and!the!equitable!doctrines!of!undue!influence!and!duress!are!insufficient!to!

counteract! all! but! the! most! overt! imbalances! in! bargaining! power.! This! not!

insignificant! risk!of! inequality! in!bargaining!power! is!particularly!concerning,!and!

may! indeed!be!amplified,! given! the! fact! that!parties!negotiating! these!agreements!

may!also!not!be!operating!as! rational!actors!during!contract!negotiations! (see! (b)!

above).! !These! factors!add! further!weight! to! the!argument! that! financial!contracts!

are!an!undesirable!opt!out!option!in!the!realm!of!family!property!law.!

7.5.3)Financial)Contracts)not)Widely)Used)

A! further!argument! in! support!of! financial! contracts!being!an!undesirable!opt!out!

option!and!thus!not!a!workable!mechanism!for!respecting!individual!liberty!is!that!

these!agreements!do!not!appear!to!be!widely!used.! !Community!attitudes!towards!

financial!contracts!are!not!clear,!and!very!little!research!has!been!undertaken!in!this!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

106!!Belinda!Fehlberg,!Sexually)Transmitted)Debt:)Surety)Experience)and)English)Law!
(Clarendon!Press,!1997)!172.!
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area.! !The!little!evidence!that!does!exist! is!mostly!anecdotal!and!suggests!that!few!

couples!in!de!facto!relationships!make!financial!contracts.107!!!

An! Australian! survey! conducted! in! 1997! on! divorced! Australians! reported! that!

prenuptial! agreements! are! rarely! used.! ! Of! the! 650! respondents,! only! 13! had!

prenuptial! agreements,! although,! as! acknowledged! by! the! authors,! this! low!

incidence! might! relate! to! the! fact! that! prenuptial! agreements! were! not! binding!

when!the!survey!was!undertaken.108!!That!said,!studies!undertaken!in!jurisdictions!

in!which!prenuptial!agreements!are!binding!show!that!the! incidence!of!prenuptial!

agreements! is!still! reportedly! low.109!For!example,! in!1997! it!was!reported! that! in!

the!United!States!approximately! five!per!cent!of!marrying!couples!sign!prenuptial!

agreements.! ! This!was! an! increase! of! around! one! per! cent! from!when! prenuptial!

agreements!were!not!enforceable.110!!

No! studies! have! been! found! which! illuminate! the! use! of! these! agreements! in! de!

facto! relationships.! ! That! said,! it! would! not! be! unreasonable! to! suppose! that! the!

figure!for!de!facto!relationships!would!be!lower!than!that!for!marital!relationships,!

due! to! the!ambiguous!nature!of! the! transition! into!de! facto!relationships.!Another!

indicator! is! the! smaller! number! of! matters! before! the! courts! with! respect! to!

financial!agreements!for!de!facto!relationships.! !A!review!of!the!cases!reported!on!

AustLII!reveals!between!nil!and!three!matters!per!year!between!the!years!2000!and!

2013,!although!this!may!also!suggest!that!when!financial!contracts!are!used!for!de!

facto!partners,!their!enforceability!is!not!disputed!through!the!courts.!!

Fehlberg! and! Smyth! observe! that! the! experience! of! the! family! law! jurisdiction! to!

date!has!been!that!it! is!often!older!people!who!have!been!previously!married!who!

enter! into! such! agreements.111!! Similarly,! John!Wade! has! observed! that! financial!

contracts! are! most! often! used! by! the! very! wealthy,! the! previously! married! and!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

107!!New!South!Wales!Law!Reform!Commission,!above!n!6,![4.13].!
108!!Belinda!Fehlberg!and!Bruce!Smyth,!'Binding!Pre[marital!Agreements:!Will!They!Help?'!
(1999)!53!Family)Matters!55,!57.!

109!Belinda!Fehlberg!and!Bruce!Smyth,!'Pre[nuptial!Agreements!for!Australia:!Why!Not?'!
(2000)!14!Australian)Journal)of)Family)Law!80,!15.!

110!!Allison!Marston,!'Planning!for!Love:!The!Politics!of!Prenuptial!Agreements'!(1997)!49!
Stanford)Law)Review!887,!891.!

111!!Fehlberg!and!Smyth,!above!n!42,!134.!
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divorced,! older! couples! and! counter[culture! couples. 112 !Empirical! research!

undertaken! overseas! also! supports! part! of! this! proposition.! ! For! example,! in! the!

United! States! study! noted! above,! five! per! cent! of! marrying! couples! enter! into!

prenuptial!agreements!each!year.! !This!increases!to!20!per!cent!for!those!entering!

into!a!second!or!higher!order!marriage.113!

7.5.4)The)Significance)of)an)Opt)Out)Option)for)De)Facto)and)Other)NonSmarital)

Relationships)

The! ability! to! opt! out! of! the! family! law! regime! is! a! very! important! option! for! all!

statutorily!recognised!relationships,! including!marriage,!de!facto!relationships!and!

other! non[marital! relationships,! for! reasons! connected! to! the! value! of! liberty,! as!

discussed!in!this!chapter.!!That!said,!I!would!argue!that!it!is!particularly!important!

for! people! who! are! in! de! facto! and! other! presumptively! recognised! non[marital!

relationships.!As! I! shall!explain,! this! is!because!of! the!way! these!relationships!are!

recognised.!!!

It! is!beyond!dispute! that!people!who!enter! into!marriage!consent! to! the!marriage!

and!understand!that!there!may!be!financial!consequences!should!their!relationship!

break! down.! Although! the! nature! and! extent! of! the! consequences! vary! between!

individual! relationships! and! between! jurisdictions,! and! indeed! may! be!

misunderstood,! the! fact! that!marriage! attracts! financial! consequences! is! accepted!

(see!Chapter!3.2.2).!Thus,!when!looking!at!marriage!in!isolation,!it!can!be!seen!that!

marriage! is! an! opt! in! regime,! through! the! marriage! ceremony,! with! an! opt! out!

option! through! financial!contract.!With!respect! to!marriage,!a!person!can!also!opt!

out!by!not!opting!in!in!the!first!place.!

However,! when! considering! de! facto! and! other! presumptive! non[marital!

relationships,! individuals! cannot! choose! not! to! opt! in.! ! The! status! of! de! facto!

relationships,! close! personal! relationships,! caring! relationships,! or! domestic!

relationships!is!presumed!to!exist!through!a!comparison!of!certain!objective!aspects!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

112!!John!Wade,!'Marriage!and!Cohabitation!Contracts'!(2011)!17(2)!The)National)Legal)Eagle!
3,!3.!

113!!Marston,!above!n!110,!891.!!
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of! the! instant! relationship! to! the! relevant! statutory! criteria.! ! The! subjective!

intentions! of! the! parties! to! the! relationships! are! not! relevant! (see! discussion! in!

Chapters!5!and!6).!This!means!that!the!opt!out!option!of!a!financial!contract!is!the!

only! way! to! avoid! the! financial! consequences! imposed! by! the! relevant! statutory!

regime,! significantly! increasing! its! importance! for! parties! in! these! categories! of!

relationship.!

Moreover,!the!greater!importance!of!the!opt!out!mechanism!for!de!facto!and!other!

presumptive! non[marital! relationships! makes! the! problematic! nature! of! the!

financial!contract!regimes!all!the!more!concerning.!If!the!advice!of!a!former!judge!of!

the!appeals!division!of!the!Family!Court!—!that!financial!contracts!are!not!worth!the!

expense! and! are! highly! unlikely! to! be! enduringly! binding! (see! 7.5.1.2)! —! is!

followed,! parties! to! a! de! facto! relationship! and! other! presumptive! non[marital!

relationships! have,! in! practice,! no! opt! out! option! at! all.! This!means! that,! short! of!

entering! into! extremely! complex! trust! structures! or! not! entering! into! personal!

relationships!at!all,!the!value!of!liberty!is!given!little!if!any!protection!in!this!area!of!

law.!This!is!a!particularly!concerning!situation!when,!as!is!argued!in!Chapters!5!and!

6,!the!reach!of!the!law!is!unjustifiably!wide.!

The! problems! with! respect! to! leaving! the! protection! of! individual! liberty! in! the!

hands!of! the!mechanism!of!a! financial!contract! for!de! facto!and!other!non[marital!

relationships! under! a! presumptive! relationship! recognition! regime! do! not! end!

there.!!Not!only!is!the!reach!of!the!law!unjustifiably!wide,!but!the!point!at!which!any!

particular! relationship!crosses!some! invisible! line!and!becomes!one! that! is! legally!

relevant!is!very!unclear.!In!order!to!be!able!to!use!this!mechanism,!people!need!to!

appreciate! they! are! in! a! relationship! that! might! attract! financial! consequences!

should!the!relationship!end.!!In!other!words,!a!person!would!need!to!know!that!they!

are!potentially!in!in!order!to!be!able!to!opt!out.!!!

However,! as! Chapters! 5! and! 6! have! demonstrated,! the! ambit! of! these! legislative!

regimes! has! extended! to! such! an! extent! that! many! people! may! not! realise! their!

relationship! could! be! characterised! as! one! that! attracts! legal! consequences.! For!

example,!with!respect!to!the!de!facto!relationship!regime!under!the!FLA,!the!parties!

to! the! relationship!may! not! live! together! full! time,! or! the! relationship!may! have!
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been!intermittent,!with!the!parties!mistakenly!believing!that!they!must!live!together!

full!time!or!live!together!for!a!continuous!period!of!two!years!for!a!finding!of!a!de!

facto!relationship!to!be!made!(see!Chapter!5.4).!!

Additionally,! as!Chapter!6!has!demonstrated,! the!non[couple! relationship! regimes!

are! particularly! problematic! in! this! respect,! with! the! categories! of! relationships!

found! to! be! overly! broad,! ill[defined! and! lacking! underlying! coherence! and!

principle.! It! is!entirely!possible!that!there!are!many!people! living!in!arrangements!

that!would! fall!under! the!non[couple!definitions!who!have!absolutely!no! idea!that!

their!relationship!might!attract!financial!consequences!should!it!end.!!These!issues!

concerning! de! facto! and! non[couple! relationships! are! further! complicated! by! the!

fact! that! the! point! at! which! a! relationship! that! goes! from! one! that! is! not! legally!

relevant!to!one!that!is!legally!relevant!is!very!unclear.!!

7.6!CONCLUSION!!

Liberty,! or! the! freedom! to! live! one’s! life! as! one! chooses,! is! an! important! value! in!

liberal! democratic! society.! ! A! relationship! recognition! regime! that! imposes!

relational!consequences!on!those!who!have!not!consented!poses!a!significant!risk!to!

individual! liberty.! ! In! Australia,! it! is! said! that! this! risk! is! counteracted! by! the!

inclusion!in!the!relationship!recognition!regimes!of!an!opt!out!mechanism,!whereby!

parties! in! relationships! that! fall! under! the! relevant! statutory! regimes! can!opt! out!

and! determine! their! own! financial! consequences! should! the! relationship! break!

down.!!This!is!done!through!financial!contract.!!At!present,!a!financial!contract!is!the!

only!mechanism! that! can! circumvent! the!power!of! the! court! to!make!orders!with!

respect! to! the!property!of! a!marriage,!de! facto! relationship,!or! statutorily!defined!

non[couple!relationship.!!

Ostensibly!at! least,!a!mechanism!based!in!the!law!of!contract!would!seem!entirely!

appropriate!for!the!task!at!hand.!Contracts!and!contract!law!are!a!vitally!important!

part! of! a! liberal!democratic! society.!However,! this! chapter!has!demonstrated! that!

this!area!of!law!is!extremely!problematic.!!Firstly,!it!is!very!complex,!which!leads!to!

significant! problems! in! enforcing! contracts.! ! This! is! caused! by! differing!

interpretations! of! the! legislation! and! an! inherent! tension! that! exists! in! the!
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legislation! itself,!with!some! judges!adopting!a!beneficial! interpretation!and!others!

requiring!strict!compliance.!!It!is!also!unclear!what!sort!of!legal!advice!is!sufficient!

to!meet! the! legislative! requirements.! It! is! thus! arguable! that! the! regime!does! not!

provide! the!predictability,! certainty!and!reduced!conflict! that! it! set!out! to!achieve!

but! merely! transfers! the! disputes! to! different! issues.! ! The! risk! that! a! financial!

contract!will!be!set!aside!is!high!and!arguably!not!worth!the!cost.!!

Secondly,!there!are!concerns!with!a!mechanism!that!is!based!in!the!law!of!contract.!!

There! is! a! disconnect! between! a! contract!made! at! one!point! in! time!but!which! is!

attempting!to!deal!with!the!arrangements!between!two!people!at!some!other!time!

in! the! future!which! cannot! be! known,! and! under! circumstances!which! cannot! be!

predicted.!!!The!problems!associated!with!making!a!contract!at!one!point!in!time!to!

deal!with!circumstances!at!some!unknown!time!in!the!future!are!further!highlighted!

when! the! findings! from! BDT! are! considered.! ! BDT! suggests! that,! when! making!

decisions,! people! are! predisposed! towards! optimism:! they! underestimate! the!

nature! of! the! risks;! are!more! likely! to! place! greater!weight! on! present! costs! and!

benefits!and!less!on!any!perceived!future!costs!and!benefits;!and!are!likely!to!take!

short!cuts!due!to!the!complexity!or!ambiguity!of!the!matter.! ! !Moreover,!while!the!

law!is!able!to!deal!with!overt!imbalances!in!power!between!parties,!it!does!not!take!

account!of!hidden!or!invisible!imbalances!in!power.!Yet!such!imbalances!are!readily!

present!in!many!personal!relationships.!!

Some!of! the! issues! identified! in! this!chapter!are!said! to!be!addressed! through! the!

requirement! that! the!parties!receive! independent! legal!advice!before! the! financial!

contract! is! signed.! !However,! the! risks! associated!with!unequal! bargaining!power!

and! other! factors! affecting! how! individuals! make! decisions,! as! discussed! above,!

show!that!independent!legal!advice!may!not!be!a!sufficient!safeguard!to!ensure!that!

the!parties!are!aware!of!the!terms!and!the!impact!of!the!agreement.! !Moreover,!as!

the!discussion!above!also!demonstrates,!the!provision!of!independent!legal!advice!is!

itself!very!problematic.!!

Chapters!5!and!6!concluded!that!the!existing!approach!to!presumptive!relationship!

recognition! encroaches! upon! the! private! lives! of! individuals! to! an! unjustifiable!

extent.!The!purpose!of!this!chapter!was!to!critically!evaluate!the!effectiveness!of!the!
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mechanism! designed! to! counteract! this! intrusion! by! allowing! parties! to! a!

relationship!to!opt!out!of!the!relevant!regimes.!!I!concluded!that!financial!contracts!

are! an! ineffective! mechanism! in! counteracting! the! overreaching! effect! of! the!

presumptive!relationship!recognition!regimes.!!This!conclusion!reinforces!a!central!

conclusion!of!this!thesis:!that!there!is!a!significant!need!to!reassess!the!basis!upon!

which!relational!consequences!should!be!extended!to!non[marital!relationships.!!
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CONCLUSION!

This!thesis!asks!whether!the!current!approach!to!the!recognition!and!regulation!of!

non[marital! relationships! in! Australian! family! property! and! family! provision!

legislative!regimes!is!appropriate.!Australia!adopts!what!is!commonly!referred!to!as!

a!functional!approach!to!relationship!recognition.!This!means!that!both!the!function!

the! family!performs! in! society! (as! a! regulated! social!unit)! and! the!way! the! family!

functions!internally!(drawing!on!circumstances!often!itemised!in!relevant!statutes)!

inform! its! regulation.! ! The! fundamental! assumption! in! Australian! law! is! that!

because! certain! non[marital! relationships! ‘function’! like! married! relationships,!

these! relationships! should! be! treated! the! same! as! married! relationships.! This!

approach!can!be!contrasted!with!the!formal!approach,!where!it!is!the!legal!form!of!

the! relationship! (that! is,! whether! or! not! a! marriage! has! been! entered! into)! that!

determines!whether!or!not!any!rights!and!responsibilities!attach!to!it.!!

To! date! the! arguments! proposed! for! both! functional! and! formal! approaches! to!

relationship! recognition! are! a! reflection! of! deeper! preoccupations.! Arguments! in!

favour! of! form! over! function! are! almost! invariably! posited! from! a! perspective!

framed! by! an! overriding! and! fundamental! commitment! to! the! institution! of!

marriage.!!By!contrast,!those!in!favour!of!the!functional!approach!to!family!law!are!

often!heavily! influenced!by! the!need! for! reform,!with! the! focus!of! analysis!on! the!

benefit!of!the!‘ends’!(that!is,!the!legal!recognition!of!non[marital!relationships),!with!

minimal! analysis! of! the! ‘means’! (presumptive! relationship! recognition! based! on!

functional!criteria)!of!achieving! those!ends.!This! thesis! is!aimed!at!addressing! the!

patent! need! for! a! critical! evaluation! of! the! functional! approach! to! relationship!

recognition! that! is! unfettered! by! any! overriding! preoccupation! of! protecting! the!

institution!of!marriage.!!

The!core!assumptions!that!underpin! functional! family! law,!namely!that!cohabiting!

relationships!incorporate!the!same!characteristics!as!marital!relationships!and!thus!

should! be! treated! the! same! in! the! eyes! of! the! law,! are! initially! challenged! by! an!

examination! of! recent! social! science! research.! Importantly,! this! research!

demonstrates!that!cohabiting!relationships!are!not!homogeneous,!and!although!no!

two! relationships! are! ever! the! same,! there! is! clearly! a! great! diversity! within!
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cohabiting! relationships,! and! significantly! more! so! than! within! marital!

relationships.!The!research!suggests! there! is!a!need!for! family! law!remedies! to!be!

made! available! to! certain! cohabiting! relationships.! ! Importantly,! the! research!

indicates! that! the! presence! of! children! means! that! relationship! breakdown! may!

result! in! significant! injustice! to! one! of! the! parties! if! they! do! not! have! access! to!

appropriate!remedies.!!But!for!childless!cohabiting!relationships!the!situation!is!less!

clear.!Those!relationships!display!a!greater! level!of!diversity,!and!while!some!may!

incorporate! characteristics! commonly! present! in!marriage,! the! research! indicates!

that!many!childless!cohabiting!couples!are!far!less!likely!to!intermingle!finances!and!

own! joint! property,! and! far!more! likely! to! share! domestic! duties.! !Moreover,! the!

research! suggests! that! childless! cohabiting! relationships! are! often! ambiguous! in!

nature,!and!many!can!be!readily!distinguished!from!marriage,!particularly!in!terms!

of!commitment.!!

I! have! suggested! that! these! findings! show! that! it! may! be! an! error! to! assume!

cohabiting! relationships! function! the! same!as!marital! relationships,!which! in! turn!

indicates! that! there! might! be! some! level! of! disconnect! between! the! aims! of! the!

legislative!regimes!and!the!nature!of!some!cohabiting!relationships!which!are!now!

subsumed! into! those! regimes.! In! particular,! I! have! suggested! that! the! findings!

indicate! that! the! casting! of! the! law’s! net!may!be! too!wide,! and! catch! relationship!

types! for!which! the! remedies!are! inappropriate,! and! thus!may!be!an!unjustifiable!

interference!with!the!private!ordering!of!individuals’!lives.!!

These! concerns! are! reinforced! when! the! federal,! State! and! territory! statutory!

relational! definitions! for! non[marital! relationships! are! considered! against! the!

underlying! social! justice! arguments! that! support! family! property! law! and! family!

provision!law.!With!respect!to!family!property!law,!I!have!drawn!on!the!writings!of!

John! Rawls,! John! Eekelaar,! HLA! Hart! and! Robert! Goodin,! amongst! others,! to!

conceptualise!the!social!justice!arguments!that!support!the!imposition!of!relational!

rights! and! obligations! on! the! breakdown!of! certain! personal! relationships.! I! have!

argued! that! not! all! personal! relationships! are! relationships! with! which! the! law!

should!be!concerned.!It!is!only!relationships!of!a!particular!character!that!may!cause!

significant!injustice!to!the!parties!to!those!relationships!on!breakdown,!and!which!

justifies! the! intervention!of! the! law.! ! In! this! thesis! I!used!the! term! ‘socioeconomic!
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partnership’! to! refer! to! a! type! of! relationship! which! can! be! characterised! as!

incorporating!a!significant! level!of! financial!and!emotional! interdependency!and!a!

mutual!sharing!of!resources!as!a!basis!on!which!the!parties!to!the!relationship!are!

building! a! common! life! together.! I! have! shown! that! this! type! of! relationship!

incorporates! special! responsibilities! between! the! parties! to! the! relationship.! This!

justifies! recourse! to! the! principles! of! both! corrective! justice! —! through! the!

imposition!of!a!compensatory!obligation!—!and!distributive!justice,!which!supports!

the! imposition!of! an!obligation! relating! to! the! financial! need!of! the!parties! to! the!

relationship,!whether!or!not!the!need!was!caused!by!the!nature!or!circumstances!of!

the!relationship.!I!have!suggested!that!it!is!a!legitimate!use!of!state!power!to!enforce!

these! special! responsibilities! on! the! parties! to! a! socioeconomic! partnership,! to!

remedy! injustice! that! may! arise! on! the! breakdown! of! a! relationship.! Moreover,!

based! on! a! detailed! analysis! of! the!primary! statutory! family! property! law! regime!

under!the!Family)Law)Act)1975!(Cth),!I!have!demonstrated!that!the!purpose!of!the!

Australian! family! property! law! regimes! in! the! context! of! marriage! is! to! remedy!

injustice!caused!by!that!relationship’s!socioeconomic!character,!and,!to!that!extent,!

its!purpose!is!legitimate!when!considering!the!underlying!social!justice!objectives.!

The! social! justice! arguments! supporting! family! provision! law! incorporate! an!

understanding! of! the! circumstances! in!which,! and! the! extent! to!which,! a! testator!

may!have!a!moral!duty!to!provide!for!another!in!their!will.!!The!legal!imposition!of!a!

moral! duty! on! a! testator! is! balanced! against! the! liberal! value! of! testamentary!

freedom.!I!have!argued!that!the!purpose!of!the!Australian!family!provision!regimes!

in!the!context!of!a!surviving!marital!spouse!and!children!of!a!deceased!person!is!to!

give!legal!effect!to!the!moral!duty!a!testator!owes!to!another!to!provide!for!them!in!

their! will,! and! can! therefore! be! understood! as! a! targeted! interference! with!

testamentary! freedom,! and! that! its! purpose! can! to! that! extent! be! regarded! as!

legitimate.!!Although!the!people!to!whom!a!testator!may!have!owed!this!duty!were!

traditionally! understood! as! being! limited! to! a! marital! spouse! and! dependent!

children! of! the! testator,! changes! in! patterns! of! living! have! extended! and! changed!

this! understanding! to! include! adult! children! and! parties! to! other! relationships!

outside!the!traditional!nuclear!family.!I!have!suggested!that!a!moral!duty!to!provide!

for! another! can! be! understood! as! owing! between! parties! who! are! in! a!

socioeconomic!partnership.! !A!moral!duty! to!provide!might!also!be!understood!as!
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existing!between!parties!to!relationships!that!are!not!socioeconomic!partnerships,!

but!where!the!relationship!can!be!characterised!by!care,!support!and!commitment!

at!a!level!akin!to!that!of!close!immediate!family!members.!!!

With!respect!to!non[marital!couple!relationships,!an!extensive!analysis!of!the!case!

law! decided! under! both! family! property! and! family! provision! legislative! regimes!

has! revealed! a! number! of! issues! when! the! underlying! social! justice! arguments!

supporting!the!legislative!regimes!are!considered.!!For!example,!I!have!argued!that!a!

demonstrable!and!significant!mutual!commitment!to!a!shared!life!is!a!crucial!aspect!

of!a!socioeconomic!partnership.!Indeed,!judicial!officers,!when!turning!their!mind!to!

the! essence! of! a! de! facto! relationship,! often! refer! to! this! quality.! However,! the!

analysis!of! the! case! law!shows! that! a! lack!of!mutual! commitment! is!not! fatal! to! a!

positive!finding!that!the!statutory!relationship!exists,!with!many!relationships!that!

incorporate! little! or! no! commitment! still! found! by! the! courts! to! meet! the!

requirements!of!the!statutory!definition.!On!the!other!hand,!lack!of!sexual!intimacy!

or! lack!of!a!public!reputation!of!coupledom,!which!I!have!argued!are! irrelevant!to!

the! underlying! social! justice! arguments,! are! highly! likely! to! be! fatal! to! a! positive!

finding,! even! if! the! relationship! otherwise! displays! a! mutual! commitment! to! a!

shared!life.!!!

Thus!the!existing!approach!to!presumptive!relationship!recognition!can!be!seen!as!

being!both!over[inclusive,!and!thus!encroaching!into!the!private!lives!of!individuals!

to!an!unjustifiable!extent,!and!under[inclusive,!as!certain!relationships!that!should!

fall!within!the!ambit!of!the!regimes!have!been!excluded.!I!have!therefore!suggested!

that!the!definitions!be!amended!to!accord!better!with!the!social! justice!arguments!

supporting! the! family! property! and! family! provision! legislative! regimes.! ! In! that!

respect,!both!family!property!and!family!provision!regimes!should!include!statutory!

definitions!that!are!focused!on!the!characteristics!of!a!socioeconomic!partnership!as!

I!have!outlined!it!in!this!thesis.!!

The! extension! of! rights! and! responsibilities! to! parties! in! statutory! relationships!

presumptively!defined! in!non[couple!terminology!appears!to!be!based!on!a!call! to!

recognise!relationships!that!incorporate!care!giving.!!The!analysis!of!that!extension!

has,!however,!found!this!area!of!law!to!be!extremely!problematic,!with!none!of!the!
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regimes!covered!in!the!analysis!satisfactorily!reflecting!the!social!justice!objectives!

at! issue.! Concerning! family! property! law,! if! the! recommendations! I! have!made! in!

this!thesis!were!to!be!adopted!—!with!a!move!away!from!definitions!incorporating!

traditional! ‘marriage[like’! characteristics! and! more! towards! incorporating! the!

relevant!characteristics!that!cause!injustice!on!relationship!breakdown!—!the!social!

justice!concerns!would!be!addressed!without!the!need!for!any!further!presumptive!

definitions.!!

There! is,! however,! a!need! for! a!broader! relational!definition! in! the! area!of! family!

provision!law.!In!that!respect!I!suggest!that!it! is!a! legitimate!use!of!state!power!to!

allow!parties!to!a!relationship!which!can!be!characterised!in!terms!of!care,!support!

and!commitment!as!akin!to!a!close!immediate!familial!or!filial!type!relationship,!to!

have!access!to!the!remedies!offered!by!the!family!provision!regimes.!

The! imposition! of! relational! rights! and! responsibilities! on! those! who! have! not!

consented! poses! a! significant! risk! to! individual! liberty.! In! the! area! of! family!

property! law!this!risk! is!said!to!be!counterbalanced!by!the! inclusion!of!an!opt!out!

mechanism,!whereby!parties!in!relationships!that!fall!under!the!relevant!statutory!

regimes! can! opt! out! and! determine! their! own! financial! consequences! should! the!

relationship! breakdown.! An! enforceable! financial! contract! is! the! only!mechanism!

that!can!circumvent!the!power!of!the!court!to!make!orders!with!respect!to!property!

of!a!marriage,!de! facto!relationship!or!statutorily!defined!non[couple!relationship,!

and!is!therefore!a!significant!mechanism!in!providing!protection!and!respect!for!the!

liberal! value! of! individual! liberty.! ! However,! an! analysis! of! this! area! of! law! has!

shown!it! to!be!extremely!problematic.! ! It! is!not!only!very!complex,!which! leads!to!

significant! problems! in! enforcing! contracts,! but! there! are! serious! concerns! about!

the!suitability!of!a!mechanism!aimed!at!protecting!individual!liberty!in!the!context!

of! a! personal! relationship! when! the! mechanism! is! based! in! the! law! of! contract.!

These! findings! suggest! that! financial! contracts! are! an! ineffective! and! undesirable!

mechanism!in!counteracting!the!overreaching!effect!of!the!presumptive!relationship!

recognition!regimes,!and!are!ill!suited!in!the!context!of!domestic!relationships.!!This!

conclusion!reinforces!a! central! conclusion!of! this! thesis:! that! there! is!a! significant!

need!to!reassess!the!basis!upon!which!relational!consequences!should!be!extended!

to!non[marital!relationships.!
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Liberty,! or! the! freedom! to! live! one’s! life! as! one! chooses,! is! an! important! value! in!

liberal!democratic!society.! !A!presumptive!relationship!recognition!regime!poses!a!

significant! risk! to! individual! liberty.! The! analysis! in! this! thesis! has! demonstrated!

that! the! presumptive! definitions! contained! in! the! family! property! and! family!

provision!legislative!regimes!are!problematic!and!inappropriate,!particularly!when!

the! underlying! social! justice! arguments! are! considered,! and! interfere! with!

individual! liberty! to! an! unjustifiable! extent.! In! my! opinion,! the! reforms! I! have!

suggested! in! this! thesis! strike! an! appropriate! balance! between! supporting! the!

state’s! role! in! protecting! against! injustice! and! inequity! in! the! context! of! personal!

relationships,! and! providing! an! adequate! level! of! respect! for! and! protection! of!

individual!liberty.!
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APPENDIX!

1.!COMMONWEALTH!

Family)Law)Act)1975)(Cth))

Section(4AA:((De(facto(relationships:(Meaning(of(de(facto(relationship(

(1)!A!person!is!in!a!de!facto!relationship!with!another!person!if:!

(a)!the!persons!are!not!legally!married!to!each!other;!and!

(b)!the!persons!are!not!related!by!family!(see!subsection!(6));!and!

(c)!having!regard!to!all!the!circumstances!of!their!relationship,!they!

have!a!relationship!as!a!couple!living!together!on!a!genuine!domestic!

basis.!

Paragraph!(c)!has!effect!subject!to!subsection!(5).!

Working!out!if!persons!have!a!relationship!as!a!couple!

(2)!Those!circumstances!may!include!any!or!all!of!the!following:!

(a)!the!duration!of!the!relationship;!

(b)!the!nature!and!extent!of!their!common!residence;!

(c)!whether!a!sexual!relationship!exists;!

(d)!the!degree!of!financial!dependence!or!interdependence,!and!any!

arrangements!for!financial!support,!between!them;!

(e)!the!ownership,!use!and!acquisition!of!their!property;!

(f)!the!degree!of!mutual!commitment!to!a!shared!life;! !

(g)!whether!the!relationship!is!or!was!registered!under!a!prescribed!

law!of!a!State!or!Territory!as!a!prescribed!kind!of!relationship;!

(h)!the!care!and!support!of!children;!

(i)!the!reputation!and!public!aspects!of!the!relationship.!

(3)!No!particular!finding!in!relation!to!any!circumstance!is!to!be!regarded!as!

necessary!in!deciding!whether!the!persons!have!a!de!facto!relationship.!

(4)!A!court!determining!whether!a!de!facto!relationship!exists!is!entitled!to!

have!regard!to!such!matters,!and!to!attach!such!weight!to!any!matter,!as!may!

seem!appropriate!to!the!court!in!the!circumstances!of!the!case.!

(5)!For!the!purposes!of!this!Act:!
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(a)!a!de!facto!relationship!can!exist!between!2!persons!of!different!

sexes!and!between!2!persons!of!the!same!sex;!and!

(b)!a!de!facto!relationship!can!exist!even!if!one!of!the!persons!is!

legally!married!to!someone!else!or!in!another!de!facto!relationship.!

When!2!persons!are!related!by!family!

(6)!For!the!purposes!of!subsection!(1),!2!persons!are!related!by!family!if:!

(a)!one!is!the!child!(including!an!adopted!child)!of!the!other;!or!

(b)!one!is!another!descendant!of!the!other!(even!if!the!relationship!

between!them!is!traced!through!an!adoptive!parent);!or!

(c)!they!have!a!parent!in!common!(who!may!be!an!adoptive!parent!of!

either!or!both!of!them).!

For!this!purpose,!disregard!whether!an!adoption!is!declared!void!or!has!

ceased!to!have!effect.!

2.!AUSTRALIAN!CAPITAL!TERRITORY!

Domestic)Relationships)Act)1994)(ACT)!

Section(3:(Meaning(of(domestic(relationship(

(1)!In!this!Act:!

domestic!relationship!means!a!personal!relationship!between!2!adults!in!

which!one!provides!personal!or!financial!commitment!and!support!of!a!

domestic!nature!for!the!material!benefit!of!the!other!and!includes!a!domestic!

partnership!but!does!not!include!a!legal!marriage.!

Legislation)Act)2001)(ACT)!

Section(169:(References(to(domestic(partner(and(domestic(partnership(

(1)!In!an!Act!or!statutory!instrument,!a!reference!to!a!person’s!domestic!

partner!is!a!reference!to!someone!who!lives!with!the!person!in!a!domestic!

partnership,!and!includes!a!reference!to!a!spouse,!civil!union!partner!or!civil!

partner!of!the!person.!
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(2)!In!an!Act!or!statutory!instrument,!a!domestic!partnership!is!the!

relationship!between!2!people,!whether!of!a!different!or!the!same!sex,!living!

together!as!a!couple!on!a!genuine!domestic!basis.!

Example—indicators!to!decide!whether!2!people!are!in!a!domestic!

partnership!

1!the!length!of!their!relationship!

2!whether!they!are!living!together!

3!if!they!are!living!together—how!long!and!under!what!circumstances!

they!have!lived!together!

4!whether!there!is!a!sexual!relationship!between!them!

5!their!degree!of!financial!dependence!or!interdependence,!and!any!

arrangements!for!financial!support,!between!or!by!them!

6!the!ownership,!use!and!acquisition!of!their!property,!including!any!

property!that!they!own!individually!

7!their!degree!of!mutual!commitment!to!a!shared!life!

8!whether!they!mutually!care!for!and!support!children!

9!the!performance!of!household!duties!

10!the!reputation,!and!public!aspects,!of!the!relationship!between!

them!

Note:!An!example!is!part!of!the!Act,!is!not!exhaustive!and!may!extend,!but!

does!not!limit,!the!meaning!of!the!provision!in!which!it!appears!(see!s!126!

and!s!132).!

(3)!In!an!Act!or!statutory!instrument,!a!reference!to!a!domestic!partnership!

includes!a!reference!to!a!marriage,!a!civil!union!and!a!civil!partnership.!

!

3.!NEW!SOUTH!WALES!!

Interpretation)Act)1987)(NSW))

Section 21C: References(to(de(facto(partners(and(de(facto(relationships 

(1)!Meaning!of!“de!facto!partner”!

For!the!purposes!of!any!Act!or!instrument,!a!person!is!the!de#facto#partner!

of!another!person!(whether!of!the!same!sex!or!a!different!sex)!if:!
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(a)!the!person!is!in!a!registered!relationship!or!interstate!registered!

relationship!with!the!other!person!within!the!meaning!of!the!

Relationships!Register!Act!2010,!or!

(b)!the!person!is!in!a!de!facto!relationship!with!the!other!person.!

(2)!Meaning!of!“de!facto!relationship”!

For!the!purposes!of!any!Act!or!instrument,!a!person!is!in!a!de#facto#

relationship!with!another!person!if:!

(a)!they!have!a!relationship!as!a!couple!living!together,!and!

(b)!they!are!not!married!to!one!another!or!related!by!family.!

A!de!facto!relationship!can!exist!even!if!one!of!the!persons!is!legally!married!

to!someone!else!or!in!a!registered!relationship!or!interstate!registered!

relationship!with!someone!else.!

(3)!Determination!of!“relationship!as!a!couple”!

In!determining!whether!2!persons!have!a!relationship!as!a!couple!for!the!

purposes!of!subsection!(2),!all!the!circumstances!of!the!relationship!are!to!be!

taken!into!account,!including!any!of!the!following!matters!that!are!relevant!in!

a!particular!case:!

(a)!the!duration!of!the!relationship,!

(b)!the!nature!and!extent!of!their!common!residence,!

(c)!whether!a!sexual!relationship!exists,!

(d)!the!degree!of!financial!dependence!or!interdependence,!and!any!

arrangements!for!financial!support,!between!them,!

(e)!the!ownership,!use!and!acquisition!of!property,!

(f)!the!degree!of!mutual!commitment!to!a!shared!life,!

(g)!the!care!and!support!of!children,!

(h)!the!performance!of!household!duties,!

(i)!the!reputation!and!public!aspects!of!the!relationship.!

No!particular!finding!in!relation!to!any!of!those!matters!is!necessary!in!

determining!whether!2!persons!have!a!relationship!as!a!couple.!

(4)!Meaning!of!“related!by!family”!

For!the!purposes!of!subsection!(2),!2!persons!are!related#by#family!if:!

(a)!one!is!the!child!(including!an!adopted!child)!of!the!other,!or!
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(b)!one!is!another!descendant!of!the!other!(even!if!the!relationship!

between!them!is!traced!through!an!adoptive!parent),!or!

(c)!they!have!a!parent!in!common!(including!an!adoptive!parent!of!

either!or!both!of!them).!

(5)!Subsection!(4)!applies:!

(a)!even!if!an!adoption!has!been!declared!void!or!is!of!no!effect,!and!

(b)!to!adoptions!under!the!law!of!any!place!(whether!in!or!out!of!

Australia)!relating!to!the!adoption!of!children.!

(6)!Subsection!(4)!applies!in!relation!to!a!child!whose!parentage!is!

transferred!as!a!result!of!a!parentage!order,!or!an!Interstate!parentage!order,!

within!the!meaning!of!the!Surrogacy!Act!2010!in!the!same!way!as!it!applies!

in!relation!to!an!adopted!child,!even!if!the!parentage!order!is!discharged!or!

otherwise!ceases!to!have!effect.!For!that!purpose,!a!reference!in!that!

subsection!to!an!adoptive!parent!is!to!be!read!as!a!reference!to!a!person!to!

whom!the!parentage!of!a!child!is!transferred!under!such!a!parentage!order.!

Property)(Relationships))Act)1984)(NSW))

Section(5:(Domestic(Relationships((

(1)!For!the!purposes!of!this!Act,!a!domestic!relationship!is:!

(a)!a!de!facto!relationship,!or!

(b)!a!close!personal!relationship!(other!than!a!marriage!or!a!de!facto!

relationship)!between!two!adult!persons,!whether!or!not!related!by!

family,!who!are!living!together,!one!or!each!of!whom!provides!the!

other!with!domestic!support!and!personal!care.!

(2)!For!the!purposes!of!subsection!(1)!(b),!a!close!personal!relationship!is!

taken!not!to!exist!between!two!persons!where!one!of!them!provides!the!

other!with!domestic!support!and!personal!care:!

(a)!for!fee!or!reward,!or!

(b)!on!behalf!of!another!person!or!an!organisation!(including!a!

government!or!government!agency,!a!body!corporate!or!a!charitable!

or!benevolent!organisation).!

(3)!A!reference!in!this!Act!to!a!child!of!the!parties!to!a!domestic!relationship!

is!a!reference!to!any!of!the!following:!
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(a)!a!child!born!as!a!result!of!sexual!relations!between!the!parties,!

(b)!a!child!adopted!by!both!parties,!

(c)!where!the!domestic!relationship!is!a!de!facto!relationship!between!

a!man!and!a!woman,!a!child!of!the!woman:!

(i)!of!whom!the!man!is!the!father,!or!

(ii)!of!whom!the!man!is!presumed,!by!virtue!of!the!Status!of!

Children!Act!1996,!to!be!the!father,!except!where!such!a!

presumption!is!rebutted,!

(c1)!where!the!domestic!relationship!is!a!de!facto!relationship!

between!two!women,!a!child!of!whom!both!of!those!women!are!

presumed!to!be!parents!by!virtue!of!the!Status!of!Children!Act!1996,!

(d)!a!child!for!whose!long[term!welfare!both!parties!have!parental!

responsibility!(within!the!meaning!of!the!Children!and!Young!Persons!

(Care!and!Protection)!Act!1998).!

(4)!Except!as!provided!by!section!6,!a!reference!in!this!Act!to!a!party!to!a!

domestic!relationship!includes!a!reference!to!a!person!who,!whether!before!

or!after!the!commencement!of!this!subsection,!was!a!party!to!such!a!

relationship.!

Succession)Act)2006)(NSW))

Section(3(3):(Definition(of(a(Close(Personal(Relationship(

!

For!the!purposes!of!this!Act,!a!close!personal!relationship!is!a!close!personal!

relationship!(other!than!a!marriage!or!a!de!facto!relationship)!between!two!

adult!persons,!whether!or!not!related!by!family,!who!are!living!together,!one!

or!each!of!whom!provides!the!other!with!domestic!support!and!personal!

care.!

4.!NORTHERN!TERRITORY!!

De)Facto)Relationships)Act)1991)(NT))

Section(3A:(De(facto(relationships(



) ) Appendix)

! 393!

(1)!For!this!Act,!2!persons!are!in!a!de!facto!relationship!if!they!are!not!

married!but!have!a!marriage[like!relationship.!

(2)!To!determine!whether!2!persons!are!in!a!de!facto!relationship,!all!the!

circumstances!of!their!relationship!must!be!taken!into!account,!including!

such!of!the!following!matters!as!are!relevant!in!the!circumstances!of!the!

particular!case:!

(a)!the!duration!of!the!relationship;!

(b)!the!nature!and!extent!of!common!residence;!

(c)!whether!or!not!a!sexual!relationship!exists;!

(d)!the!degree!of!financial!dependence!or!interdependence,!and!any!

arrangements!for!financial!support,!between!them;!

(e)!the!ownership,!use!and!acquisition!of!property;!

(f)!the!degree!of!mutual!commitment!to!a!shared!life;!

(g)!the!care!and!support!of!children;!

(h)!the!performance!of!household!duties;!

(i)!the!reputation!and!public!aspects!of!their!relationship.!

(3)!For!subsection!(2),!the!following!matters!are!irrelevant:!

(a)!the!persons!are!different!sexes!or!the!same!sex;!

(b)!either!of!the!persons!is!married!to!another!person;!

(c)!either!of!the!persons!is!in!another!de!facto!relationship.!

5.!QUEENSLAND!

Acts)Interpretation)Act)1954)(Qld)!

Section(32DA:(Meaning(of(De(Facto(Partner(

(1)!In!an!Act,!a!reference!to!a!de!facto!partner!is!a!reference!to!either!1!of!2!

persons!who!are!living!together!as!a!couple!on!a!genuine!domestic!basis!but!

who!are!not!married!to!each!other!or!related!by!family.!

(2)!In!deciding!whether!2!persons!are!living!together!as!a!couple!on!a!

genuine!domestic!basis,!any!of!their!circumstances!may!be!taken!into!

account,!including,!for!example,!any!of!the!following!circumstances—!

(a)!the!nature!and!extent!of!their!common!residence;!

(b)!the!length!of!their!relationship;!
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(c)!whether!or!not!a!sexual!relationship!exists!or!existed;!

(d)!the!degree!of!financial!dependence!or!interdependence,!and!any!

arrangement!for!financial!support;!

(e)!their!ownership,!use!and!acquisition!of!property;!

(f)!the!degree!of!mutual!commitment!to!a!shared!life,!including!the!

care!and!support!of!each!other;!

(g)!the!care!and!support!of!children;!

(h)!the!performance!of!household!tasks;!

(i)!the!reputation!and!public!aspects!of!their!relationship.!

(3)!No!particular!finding!in!relation!to!any!circumstance!is!to!be!regarded!as!

necessary!in!deciding!whether!2!persons!are!living!together!as!a!couple!on!a!

genuine!domestic!basis.!

(4)!Two!persons!are!not!to!be!regarded!as!living!together!as!a!couple!on!a!

genuine!domestic!basis!only!because!they!have!a!common!residence.!

(5)!For!subsection!(1)—!

(a)!the!gender!of!the!persons!is!not!relevant;!and!

(b)!a!person!is!related!by!family!to!another!person!if!the!person!and!

the!other!person!would!be!within!a!prohibited!relationship!within!the!

meaning!of!the!Marriage!Act!1961!(Cwlth),!section!23B,!if!they!were!

parties!to!a!marriage!to!which!that!section!applies.!

(6)!In!an!Act!enacted!before!the!commencement!of!this!section,!a!reference!

to!a!spouse!includes!a!reference!to!a!de!facto!partner!as!defined!in!this!

section!unless!the!Act!expressly!provides!to!the!contrary.!

6.!SOUTH!AUSTRALIA!!

Family)Relationships)Act)1975)(SA))

Section(11:(Interpretation(

In!this!Part—!

close!personal!relationship!means!the!relationship!between!2!adult!persons!

(whether!or!not!related!by!family!and!irrespective!of!their!gender)!who!live!

together!as!a!couple!on!a!genuine!domestic!basis,!but!does!not!include—!

(a)!the!relationship!between!a!legally!married!couple;!or!
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(b)!a!relationship!where!1!of!the!persons!provides!the!other!with!

domestic!support!or!personal!care!(or!both)!for!fee!or!reward,!or!on!

behalf!of!some!other!person!or!an!organisation!of!whatever!kind.!

Note!–!Two!persons!may!live!together!as!a!couple!on!a!genuine!domestic!

basis!whether!or!not!a!sexual!relationship!exists,!or!has!ever!existed,!

between!them.!

Section(11A:(Domestic(partners(

A!person!is,!on!a!certain!date,!the!domestic!partner!of!another!person!if!he!or!

she!is,!on!that!date,!living!with!that!person!in!a!close!personal!relationship!

and—!

(a)!he!or!she—!

(i)!has!so!lived!with!that!other!person!continuously!for!the!

period!of!3!years!immediately!preceding!that!date;!or!

(ii)!has!during!the!period!of!4!years!immediately!preceding!

that!date!so!lived!with!that!other!person!for!periods!

aggregating!not!less!than!

3!years;!or!

(b)!a!child,!of!whom!he!or!she!and!the!other!person!are!the!parents,!

has!been!born!(whether!or!not!the!child!is!still!living!at!that!date).!

Section(11B:(Declaration(as(to(domestic(partners(

�(1)!A!person!whose!rights!or!obligations!depend!on!whether—!

(a)!he!or!she!and!another!person;!or!

(b)!2!other!persons,!

were,!on!a!certain!date,!domestic!partners!1!of!the!other!may!apply!to!the!

Court!for!a!declaration!under!this!section.!

(2)!If,!on!an!application,!the!Court!is!satisfied!that—!

(a)!the!persons!in!relation!to!whom!the!declaration!is!sought!were,!on!

the!date!in!question,!domestic!partners!within!the!meaning!of!section!

11A;!or!

(b)!in!any!other!case—!
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(i)!the!persons!in!relation!to!whom!the!declaration!is!sought!

were,!on!the!date!in!question,!living!together!in!a!close!

personal!relationship;!and!

(ii)!the!interests!of!justice!require!that!such!a!declaration!be!

made,!

the!Court!must!declare!that!the!persons!were,!on!the!date!in!

question,!domestic!partners!1!of!the!other.!

(3)!When!considering!whether!to!make!a!declaration!under!this!section,!the!

Court!must!take!into!account!all!of!the!circumstances!of!the!relationship!

between!the!persons!in!relation!to!whom!the!declaration!is!sought,!including!

any!1!or!more!of!the!following!matters!as!may!be!relevant!in!a!particular!

case:!

(a)!the!duration!of!the!relationship;!

(b)!the!nature!and!extent!of!common!residence;!

(c)!the!degree!of!financial!dependence!and!interdependence,!or!

arrangements!for!financial!support;!

(d)!the!ownership,!use!and!acquisition!of!property;!

(e)!the!degree!of!mutual!commitment!to!a!shared!life;!

(f)!any!domestic!partnership!agreement!made!under!the!Domestic!

Partners!

Property!Act!1996;!

(fa)!any!Part!VIIIAB!financial!agreement!made!under!the!Family!Law!

Act!1975!of!

the!Commonwealth;!

(g)!the!care!and!support!of!children;!

(h)!the!performance!of!household!duties;!

(i)!the!reputation!and!public!aspects!of!the!relationship.!

(4)!A!declaration!may!be!made—!

(a)!whether!or!not!1!or!both!of!the!persons!in!relation!to!whom!the!

declaration!is!sought!are,!or!ever!have!been,!domiciled!in!this!State;!or!

(b)!despite!the!fact!that!1!or!both!of!them!are!dead.!
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(5)!It!must!not!be!inferred!from!the!fact!that!the!Court!has!declared!that!2!

persons!were!domestic!partners!1!of!the!other,!on!a!certain!date,!that!they!

were!domestic!partners!as!at!any!prior!or!subsequent!date.!

(6)!For!the!purpose!of!determining!whether!a!person!was,!on!a!certain!date,!

the!domestic!partner!of!another,!circumstances!occurring!before!or!after!the!

commencement!of!this!Part!may!be!taken!into!account.!

!

7.!TASMANIA!

Relationships)Act)2003)(Tas)!

Section(4:(Significant(relationships(

(1)!For!the!purposes!of!this!Act,!a!significant!relationship!is!a!relationship!

between!two!adult!persons!–!

(a)!who!have!a!relationship!as!a!couple;!and!

(b)!who!are!not!married!to!one!another!or!related!by!family.!

(2)!If!a!significant!relationship!is!registered!under!Part!2,!proof!of!

registration!is!proof!of!the!relationship.!

(3)!If!a!significant!relationship!is!not!registered!under!Part!2,!in!determining!

whether!two!persons!are!in!a!significant!relationship,!all!the!circumstances!

of!the!relationship!are!to!be!taken!into!account,!including!such!of!the!

following!matters!as!may!be!relevant!in!a!particular!case:!

(a)!the!duration!of!the!relationship;!

(b)!the!nature!and!extent!of!common!residence;!

(c)!whether!or!not!a!sexual!relationship!exists;!

(d)!the!degree!of!financial!dependence!or!interdependence,!and!any!

arrangements!for!financial!support,!between!the!parties;!

(e)!the!ownership,!use!and!acquisition!of!property;!

(f)!the!degree!of!mutual!commitment!to!a!shared!life;!

(g)!the!care!and!support!of!children;!

(h)!the!performance!of!household!duties;!

(i)!the!reputation!and!public!aspects!of!the!relationship.!
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(4)!No!finding!in!respect!of!any!of!the!matters!mentioned!in!subsection!

(3)(a)!to!!(i),!or!in!respect!of!any!combination!of!them,!is!to!be!regarded!as!

necessary!for!the!existence!of!a!significant!relationship,!and!a!court!

determining!whether!such!a!relationship!exists!is!entitled!to!have!regard!to!

such!matters,!and!to!attach!such!weight!to!any!matter,!as!may!seem!

appropriate!to!the!court!in!the!circumstances!of!the!case.!

Section(5:(Caring(relationships(

(1)!For!the!purposes!of!this!Act,!a!caring!relationship!is!a!relationship!other!

than!a!marriage!or!significant!relationship!between!two!adult!persons!

whether!or!not!related!by!family,!one!or!each!of!whom!provides!the!other!

with!domestic!support!and!personal!care.!

(2)!For!the!purposes!of!subsection!(1),!a!caring!relationship!is!taken!not!to!

exist!between!two!persons!where!one!of!them!provides!the!other!with!

domestic!support!and!personal!care!–!

(a)!for!fee!or!payment!in!the!nature!of!wages;!or!

(b)!under!an!employment!relationship!between!the!persons;!or!

(c)!on!behalf!of!another!person!or!an!organisation!(including!a!

government!or!government!agency,!a!body!corporate!or!a!charitable!

or!benevolent!organisation).!

(3)!For!the!purpose!of!subsection!(2)(a),!a!fee!does!not!include!a!carer!

allowance!or!carer!payment!under!the!Social!Security!Act!1991!of!the!

Commonwealth!made!to!a!party!to!a!caring!relationship!in!respect!of!care!

provided!by!that!party!to!the!other!party!to!the!relationship.!

(4)!If!a!caring!relationship!is!registered!under!Part!2,!proof!of!registration!is!

proof!of!the!relationship.!

(5)!If!a!caring!relationship!is!not!registered!under!Part!2,!in!determining!

whether!two!persons!are!in!a!caring!relationship,!all!the!circumstances!of!the!

relationship!are!to!be!taken!into!account!including!such!of!the!following!

matters!as!may!be!relevant!in!a!particular!case:!

(a)!the!duration!of!the!relationship;!

(b)!the!nature!and!extent!of!common!residence;!
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(c)!the!degree!of!financial!dependence!or!interdependence,!and!any!

arrangements!for!financial!support,!between!the!parties;!

(d)!the!ownership,!use!and!acquisition!of!property;!

(e)!the!degree!of!mutual!commitment!to!a!shared!life;!

(f)!the!performance!of!household!duties;!

(g)!the!reputation!and!public!aspects!of!the!relationship;!

(h)!the!level!of!personal!care!and!domestic!support!provided!by!one!

or!each!of!the!partners!to!the!other.!

(6)!No!finding!in!respect!of!any!of!the!matters!mentioned!in!subsection!

(5)(a)!to!(h),!or!in!respect!of!any!combination!of!them,!is!to!be!regarded!as!

necessary!for!the!existence!of!a!caring!relationship,!and!a!court!determining!

whether!such!a!relationship!exists!is!entitled!to!have!regard!to!such!matters,!

and!to!attach!such!weight!to!any!matter,!as!may!seem!appropriate!to!the!

court!in!the!circumstances!of!the!case.!

Section(6:(Personal(relationships(

For!the!purposes!of!this!Act,!a!personal!relationship!is!–!

(a)!a!significant!relationship;!or!

(b)!a!caring!relationship.!

8.!WESTERN!AUSTRALIA!

Interpretation)Act)1984)(WA)!

Section(13A:(De(facto(relationship(and(de(facto(partner,(references(to(

(1)!A!reference!in!a!written!law!to!a!de!facto!relationship!shall!be!

construed!as!a!reference!to!a!relationship!(other!than!a!legal!

marriage)!between!2!persons!who!live!together!in!a!marriage[like!

relationship.!

(2)!The!following!factors!are!indicators!of!whether!or!not!a!de!facto!

relationship!exists!between!2!persons,!but!are!not!essential!—!

! (a)!the!length!of!the!relationship!between!them;!

! (b)!whether!the!2!persons!have!resided!together;!

! (c)!the!nature!and!extent!of!common!residence;!
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! (d)!whether!there!is,!or!has!been,!a!sexual!relationship!

between!them;!

(e)!the!degree!of!financial!dependence!or!interdependence,!

and!any!arrangements!for!financial!support,!between!them;!

(f)!the!ownership,!use!and!acquisition!of!their!property!

(including!property!they!own!individually);!

(g)!the!degree!of!mutual!commitment!by!them!to!a!shared!life;!

! (h)!whether!they!care!for!and!support!children;!

(i)!the!reputation,!and!public!aspects,!of!the!relationship!

between!them.!

(3)!It!does!not!matter!whether!—!

! (a)!the!persons!are!different!sexes!or!the!same!sex;!or!

(b)!either!of!the!persons!is!legally!married!to!someone!else!or!

in!another!de!facto!relationship.!

(4)!A!reference!in!a!written!law!to!a!de!facto!partner!shall!be!

construed!as!a!reference!to!a!person!who!lives,!or!where!the!context!

requires,!has!lived,!in!a!de!facto!relationship.!

(5)!The!de!facto!partner!of!a!person!(the!first#person)!is!the!person!

who!lives,!or!lived,!in!the!de!facto!relationship!with!the!first!person.!

!


