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ABSTRACT	
	

The debates around Sharia law in Western multicultural societies are ongoing, and often 

draw on feminist arguments opposing multiculturalism to illustrate the “perils” of 

accommodating minority religious groups. An alternative focus of Sharia discussions is 

to consider the possibilities of legal pluralism within the state, and whether 

accommodation of minority religious laws is even possible. Whilst interesting, these 

debates do not adequately address how and why Sharia councils and tribunals have 

seemingly flourished in the United Kingdom, but not so in the comparable multicultural 

contexts of Australia and Canada. This thesis moves beyond the existing discussions of 

legal pluralism and the normative value of multiculturalism to examine the competing 

political interests that arise in debates around accommodating religious laws 

(specifically Sharia law), and the issues of gender equality. Drawing on theories of 

feminist institutionalism, I will offer a comparative analysis of the political conditions 

within Australia, Canada, and the UK.  The key questions explored are: how has each 

institution influenced the experience with Sharia in each state; and what are the 

outcomes for women that arise within the institutional landscape. This institutional 

discussion will focus on two formal institutions, the legal structures of each state, and 

state multicultural policies; as well as two informal institutions, the influence of 

dominant Christian religious groups, and informal networks of men. These formal and 

informal institutions are examined to provide context, and better understand the 

development of the Sharia debate and experience in each country, as well as the 

outcomes for women. State law is often positioned within these debates as the “best” 

alternative for gender justice, as it is considered secular and “neutral”. However, this 

fails to account for the reality that institutions, such as the law, are gendered. By 

adopting a feminist institutionalist approach, this thesis aims to move beyond the liberal 

rights framework that is typically used to discuss Muslim women and Sharia in the West. 

By doing so, we are better able to understand the institutional nuances that shape the 

experience with Sharia within countries such as Australia, Canada and the UK. 
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INTRODUCTION	
 

Conversations around the recognition of religious freedom in Western multicultural 

societies have gradually shifted over the years to focus specifically on Muslim groups. 

Increasing requests for greater accommodation of Sharia 1  law in countries like 

Australia, Canada, and the United Kingdom (UK) have brought about a new dimension 

to the debates around Sharia and multicultural accommodation; particularly in the UK 

where Sharia councils and tribunals have been operating “in the shadows” of state legal 

systems for many years.2 Requests for greater recognition of Islamic law (particularly 

Islamic family law) highlight the growth of Muslim communities3 in these countries, as 

well as the ongoing predicament faced by Muslims living as minority groups in the 

West; where they work to satisfy their Islamic personal law duties and obligations, 

whilst also being governed by the secular laws of these Western liberal states. What is 

particularly interesting, however, is the fact that the UK has seen the establishment of 

Sharia councils and tribunals in a way that makes them quite visible with a prominent 

place within Muslim communities. A number of these tribunals claim to have 

jurisdiction over personal arbitrations under the UK’s 1996 Arbitration Act. In contrast, 

Australia and Canada have no similar councils or tribunals. Any operation of Sharia 

law in these jurisdictions occurs “in the shadow of the law”,4 and are not as visible or 

presumably as numerous as the Sharia councils in the UK. This difference between the 

																																																								
1
 The term Sharia is also spelt Shari’ah, Shariah, and Shari’a in the literature discussing Muslims and 

Islamic family law. With variations amongst texts I have chosen to use Sharia within my discussion. 

However, where alternative spellings are used in texts and their titles, or in the names of Muslim 

organisations, I will employ that form when referring to them directly. 
2
 While I will look at the political and legal structures of each state in Section Two, it should be noted 

that when referring to the UK I am focusing solely on England and Wales (where the Sharia debate has 

been most prominent, and where Sharia councils and tribunals have arisen). This distinction is 

important to keep in mind as there are different legal structures throughout the UK - with different 

systems in England and Wales, compared to Scotland and Ireland. Similarly, in discussing the Canadian 

context, I focus on the Sharia debate that unfolded in Ontario in 2003; though I will draw on differences 

amongst the Canadian provinces, and the gender equality movements within the state as a whole. 
3
 Muslims living in the West do not form a homogeneous united community, and are often fragmented 

by ethnic and cultural affiliations, as well as religious sects. Thus, there are Muslim communities, rather 

than a singular Muslim community within each state.  
4
 I describe the Sharia bodies that may operate in Australia and Canada, but are not visible and overtly 

operating within communities (like those in the UK) as being “in the shadow of the law”. The existence 

and operation of these bodies are often undocumented and not widely advertised, but it is presumed 

that where there are religious communities there may be Sharia boards, councils or tribunals operating. 

An example of this is in Australia, where media reports claim that Sharia mediation is being carried out 

in “meeting rooms” around the city – and thus “in the shadows” - Bryan Seymour, “Law of the Land? Is 

Sharia Operating in Our Suburbs?” Yahoo 7 News, April 26, 2016, 

https://au.news.yahoo.com/a/31440296/law-of-the-land-is-sharia-law-operating-in-our-suburbs/ 

(accessed April 30, 2016). 
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three states is curious. While Sharia councils and tribunals have seemingly flourished 

in the UK, they have not in Australia and Canada. The population of Muslims in each 

country varies, but I argue that this alone does not offer a sufficient explanation for 

this difference. According to the 2011 Census, 2.2% of Australians identify as Muslim,5 

compared to the 3.2% of Muslims in Canada.6 Whilst the UK (specifically England and 

Wales) has a larger percentage at 5%,7 this is not so significantly higher than Australia 

and Canada that it could be the sole explanation for the establishment and growth of 

Sharia bodies. The size of the Muslim population in England and Wales presumably 

does contribute to the ability for Muslim communities to be able to form organisations 

and participate in the political realm; but this is dependent on other factors, such as 

location and ethnic fragmentation within Muslim populations (as will be explored in 

Chapter Nine).  

 

These Sharia councils and tribunals 8  in the UK are informal religious-based 

institutions that appear to be uniquely British – in the sense that they are visible within 

communities, and have not appeared in other Western liberal states, like Australia and 

Canada, where any similar bodies operate “in the shadow of the law”. Some of these 

British Sharia institutions, like the Muslim Arbitration Tribunal (MAT) claim to have 

jurisdiction under the UK Arbitration Act 1996.9 These councils and tribunals are 

typically run by self-appointed religious leaders, and attempt to bridge the gap 

																																																								
5
 The 2016 Australian Census revealed that 2.6% of the Australian population identifies as Muslim [See 

Australian Bureau of Statistics, “Australia Today: The Way We Live Now,” Census of Population and 
Housing: Australia Revealed, Catalogue no. 2024.0, http://www.abs.gov.au/ausstats/abs@.nsf/mf/2024.0 

(accessed on July 15, 2017)]. However, without comparable updated statistics for Canada and the UK, I 

outline the 2011 statistics in each jurisdiction to illustrate the difference in Muslim population across 

jurisdictions in the same time period. 
6
 This is according to the 2011 National Household Survey. It should be noted that information on the 

Muslim population in Canada is incomplete, and that the “collection of information on religious 

affiliation was abandoned in the 2011 Census, and information was instead captured through a less 

reliable National Household Survey” - Wendy Kennett, “Religious Arbitration in North America”, in 

Gender and Justice in Family Law Disputes, ed. Samia Bano (Waltham: Brandeis University Press, 2017) p. 

195. In terms of updated statistics, the most “recent” statistics are those derived from the “less reliable” 

National Household Survey in 2011, and the religion question will not be asked again until 2021. 
7
 It has been approximated that in 2016, that 5.4% of the population in England and Wales is Muslim. 

However, this has been estimated in the media, with the most up to date statistics from the government 

being those from the 2011 Census for England and Wales [See Lexi Finnigan, “Number of UK Muslims 

exceeds three million for first time,” The Telegraph, January 31, 2016 

http://www.telegraph.co.uk/news/uknews/12132641/Number-of-UK-Muslims-exceeds-three-million-for-

first-time.html (accessed July 18, 2017)]. 
8
 The councils and tribunals are different, with councils being more informal mediation-based bodies. 

The tribunals (like the MAT) on the other hand claim to have jurisdiction under arbitration provisions, 

are thus are quasi-judicial. 
9
 Muslim Arbitration Tribunal, Muslim Arbitration Tribunal, http://www.matribunal.com/history.php 

(accessed May 15, 2013). 
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between the (secular) state laws and the religious laws that many Muslims living in the 

West navigate in matters such as family law.10  However, it is important to note that 

not all Muslims demand or seek some kind of “accommodation” of their religious laws 

and norms. As such, this thesis considers the rise of informal Islamic law institutions 

and processes (Sharia councils) within each jurisdiction, that are sometimes 

accompanied by a request from some (but not all) groups within the Muslim 

population, for greater recognition or “accommodation”. The exact number of Sharia 

councils operating in the UK is not known, but in 2009 it was estimated to be 

approximately 85.11 With these councils run by members of the Muslim communities, 

the processes are not uniform amongst the bodies, and there is no unitary body that 

governs their practices. Similarly, the nature of Sharia law itself is open to 

interpretation with no centrally agreed upon understanding of Sharia (as will be 

outlined in Chapter Three). This means that decisions are relatively ad hoc, and as 

those opposing Sharia in the West argue, there is a possibility that certain individuals, 

namely Muslim women, will be disadvantaged within this religious arbitration – 

particularly as the models of reconciliation that are within these Sharia arbitrations 

draw upon patriarchal concepts of women as wives, daughters, and mothers.12 In 2012, 

a paper was published to offer support for Baroness Cox’s Arbitration and Mediation 

Services (Equality) Bill, which aimed to outlaw all possibilities of religious arbitration. 

One of the women’s stories offered as evidence in opposing religious arbitration was 

that of Sania, a British national seeking an Islamic divorce through the Dewsbury 

Sharia Council. However, in Sania’s experience the Sharia Council ignored protection 

orders made by the UK courts, as she had been subject to physical and emotional 

abuse at the hands of her husband, instead insisting that she attend mediation with 

her husband.13 This is not an uncommon experience, and is one of the primary 

arguments used by those opposing religious arbitration. However, the dilemma here is 

that many Muslim women seek out Sharia councils for religious divorces, often in 

																																																								
10

 Works such as Accommodating Muslims under Common Law: A comparative analysis by Salim Farrar 

and Ghena Krayem explore the ways in which Muslims living in the West are faced with reconciling 

Islamic law with state laws – in matters of family law, criminal law, and business transactions.   
11
 Denis MacEoin, “Sharia Law or ‘One Law For All’?” in Sharia Law or ‘One Law For All’, ed. David G 

Green (London: Civitas, 2009), 69. 
12

 In the Canadian Sharia debate women’s groups drew on this argument. In the UK, supporters of 

Baroness Cox’s Arbitration and Mediation Services (Equality) Bill (which included both men and women) 

also argued that religious arbitration centred on patriarchal ideas on women as mothers, wives and 

daughters.  
13
 Equal and Free, Equal and Free? Evidence in Support of Baroness Cox’s Arbitration and Mediation 

Services (Equality) Bill (Researched and Drafted by Charlotte Rachael Proudman) (London: Equal and 

Free, 2012), 19. 
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conjunction with civil divorces by the states’ courts, as they do not feel divorced until 

both are obtained.14 To simply deny and outlaw religious arbitration does not resolve 

this dilemma. In fact, it merely pushes religious mediation and arbitration into the 

shadows, well beyond the reach of the law and any safeguards that could be 

implemented to combat the issues that arise with religious dispute resolution. 

 

Australia and Canada are heralded as successful multicultural states with similar 

political and legal traditions to the UK. As such, it is reasonable to question why it is 

that the UK has accommodated Sharia councils, while Canada and Australia have not. 

It would almost seem contrary that the one state to exhibit a more accommodating 

political landscape that has given space for Sharia councils to grow is the one with an 

established religion (the Church of England). Equally curious is the distinction 

between Canada and Australia. Whilst Canada has at least considered Sharia on a 

formal governmental and public level, through the Ontario debate in 2003, in Australia 

the Sharia debate has not been provided the political space to germinate. The Sharia 

debate in Ontario, Canada arose in 2003 after a public statement by the head of the 

Islamic Institute of Civil Justice, Syed Mumtaz Ali, noted their intention to establish 

religious arbitration tribunals under the provisions of Ontario’s 1991 Arbitration Act. 

Other religious groups had been carrying out religious arbitration under these 

provisions for years without any significant attention or dispute. However, this request 

led to a fierce public debate, and the Ontario government commissioned a report by 

former Attorney General Marion Boyd, to assess the possibilities and effects of such 

religious arbitration. Ultimately, despite recommendations in the report noting that 

religious arbitration could be accommodated, with the introduction of certain 

safeguards to protect individuals’ rights, the Ontario government amended the 

Arbitration Act in 2005 to remove any possibility of religious arbitration. 

 

With the Sharia debate in Ontario occurring soon after the events of 9/11 in the US, it 

could be argued that the rise of Islamophobia in the years since have significantly 

influenced state policies and attitudes towards Muslims and Sharia more generally – 

																																																								
14

 See Ghena Krayem, Islamic Family Law in Australia: To Recognise or Not To Recognise (Carlton: 

Melbourne University Publishing, 2014); and Samia Bano, Muslim Women and Shari’ah Councils 
(Basingstoke: Palgrave Macmillan, 2012).  



	 5	

and in part drove the opposition to Sharia arbitration bodies in Ontario.15 But this is 

not the sole influence, the strength of the women’s lobbies and movements within the 

public Sharia discussion could also be considered to have successfully persuaded the 

Ontario government to ban religious arbitration. Canada has historically had a closer 

engagement of women’s lobby groups with the government, compared to Australia and 

the UK, along with strong gender equality protections within constitutional 

documents (which will be discussed in Chapters Six and Nine). Like Canada, the UK 

has gone through recent equality reforms, with the introduction of the Human Rights 

Act of 1998, and the 2006 Equality Act. However, whilst the Sharia debate in Ontario 

led to a shift away from greater religious accommodation, the UK has not limited the 

space available for Muslim communities to operate these Sharia bodies. In Australia, 

gender equality reforms have seen the recent amendment of the Sex Discrimination 

Act from 1984 by the Sex and Age Discrimination Legislation Amendment Act 2011; as 

well as the introduction of the Workplace Gender Equality Act in 2012. With these 

gender equality reforms in all three states, it is evident that we are in the most 

advanced age of gender equality legislation than ever before. So, this raises the 

question: why have Sharia councils and tribunals succeeded in the UK, but not in 

Australia and Canada? And even more curiously, why has this development of Sharia 

councils in the UK occurred in an era of gender equality?  

 

Common responses to questions surrounding religious accommodation and Sharia law 

often turn to discussions of legal pluralism, and the possibility for state legal systems to 

accommodate and recognise the laws of minority cultural and religious groups.16 

Another approach is to frame the discussion within the multiculturalism versus 

feminism debate that was most significantly sparked by Susan M Okin in 1999.17 

However, these frameworks while insightful and informative are not adequate in 

addressing the above question, of why Sharia councils have seemingly flourished in the 

UK, when compared to other similar jurisdictions. For instance, Leti Volpp argues that 

the multiculturalism-feminism debate can be problematic as it ignores the other forces 

																																																								
15

 Significantly, Ontario is relatively unique in its arbitration provisions – particularly in the realm of 

family law. Not all Canadian provinces have arbitration available as a dispute resolution mechanism, 

particularly in personal/family law matters. 
16

 See Ann Black, “Accommodating Shariah Law in Australia’s Legal System: Can we? Should we?” 

Alternative Law Journal 33, no.4 (2008); and Bryan S Turner and James T Richardson, “The Future of 

Legal Pluralism,” in The Sociology of Shari’a: Case Studies from around the World, ed. Adam Possamai et 

al. (Switzerland: Springer International Publishing, 2015). 
17

 Leti Volpp, “Feminism versus Multiculturalism,” Columbia Law Review 101, no. 5 (2001), 1184. 
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that may operate alongside culture to equally impact women’s lives and their agency.18 

As such, in this thesis I aim to move beyond these existing discussions of legal 

pluralism and the normative value of multiculturalism to examine the competing 

political interests that arise in debates around accommodating religious laws (like 

Sharia) and issues of gender equality. Drawing on theories of new institutionalism, 

particularly historical institutionalism (HI) and feminist institutionalism (FI), I will 

offer a comparative analysis of the political conditions of Australia, Canada, and the 

UK, to shed light on some possible reasons why the UK implementation of Sharia 

councils and tribunals differs from the comparable situations in Australia and Canada. 

The selection of these three states for comparison is primarily based on the shared 

legal and political traditions – particularly as Australia and Canada, as former colonies 

of the UK, have inherited their legal structures and parliamentary traditions from the 

UK. All three countries are considered modern multicultural societies, and grapple 

with the issues that arise regarding multicultural accommodation of minority cultural 

and religious groups. The central focus of the thesis will be exploring some of the 

factors informing how and why Sharia has been accommodated in the form of informal 

Sharia councils and tribunals established in the UK, but not in the comparable 

jurisdictions of Australia and Canada. In examining the institutional landscape in each 

state through a HI analysis, I will focus on two formal institutions (the legal structures 

of each state and state multicultural policy) and two informal institutions (the 

influence of dominant Christian religious groups on the state, and the impact of 

informal networks of men), to better understand the ways in which these institutions 

interact and lead to the different experiences with Sharia in each state.  

 

With this focus on institutions I will also draw on FI theories to explore the outcomes 

for Muslim women that arise from the presence (or lack) of Sharia councils and 

tribunals in each state. State (secular) law is often positioned within multiculturalism-

feminism discussions as being the “better” or more “just” alternative for justice in 

personal law matters for minority (Muslim) women. However, it is important to 

consider that state institutions themselves are not as ‘neutral’ or gender-bias free as is 

sometimes claimed. The inherent gender hierarchies in state institutions also impact 

outcomes for Muslim women, and can limit their agency. Nevertheless, employing an 

FI lens to examine the outcomes for women is a secondary question of this thesis. 

																																																								
18

 Ibid. 
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Similarly, this thesis does not offer an empirical study of Sharia law and Muslim 

women. There are existing empirical works that explore the operation of Sharia 

councils in the UK, aiming to address the substantive question of outcomes for women 

(and men) through interviews and observations within these institutions.19 As noted 

earlier, when discussing gender and the agency of Muslim women these empirical 

works are often framed within the Okin paradigm of “is multiculturalism bad (or good) 

for women?”, which is not the focus of my thesis. Instead, in presenting an 

institutional analysis of the Sharia experience in each state I will rely on primary and 

secondary sources, which include (but are not limited to): laws, governmental reports, 

speeches, as well as the existing empirical and theoretical works on Sharia law, Sharia 

councils in the UK, and Muslim women. In essence, this is a political science thesis 

that is concerned with questions of how states operate, what they can and will 

accommodate, and the institutional reasons for the possibilities, as well as constraints, 

for the accommodation of minority cultures and religions. To do this, the thesis 

employs an interdisciplinary methodology in order to examine the accommodation of 

law, and its effects and outcomes, through the lens of feminist political science 

methods.  

 

Ultimately, I aim to move beyond the existing frameworks used in Sharia discussions, 

to present a different perspective, through which I hope to extend the theoretical field 

and discussion of FI (in examining law, as well as religious accommodation). FI draws 

upon concepts from the neo-institutionalist school of historical institutionalism. Whist 

one goal of my thesis is to offer a comparative study that explores the questions of how 

and why Sharia councils have arisen in Britain but not similarly in Australia or Canada, 

and the outcomes for women; the second goal is to progress FI methods through the 

use of examples, in areas which they have not been extensively applied before. Louise 

Chappell applies FI methods to law in the context of gender justice at the International 

Criminal Court,20 and Catherine O’Rourke examines feminist legal method and the 

																																																								
19

 See for example: Bano, Muslim Women and Shari’ah Councils; Gillian Douglas et al., Social Cohesion 
and Civil Law: Marriage, Divorce and Religious Courts (Cardiff: Cardiff University, 2011); and Maleiha 

Malik, Minority Legal Orders in the UK: Minorities, Pluralism and the Law, (London: The British 

Academy, 2012). 
20

 Louise Chappell, The Politics of Gender Justice at the International Criminal Court (New York: Oxford 

University Press, 2016). 
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ways in which it can be used in the study of institutions.21 However, FI has not been 

widely employed in the examination of religious institutions and thus, I aim to 

contribute to the extension of FI and gendered institutional analysis by employing it in 

my discussion of minority religious laws (informal institutions) and their interaction 

with formal state institutions (family and arbitration laws, but also public policies of 

multiculturalism). 

 

Contextualising	the	Research	

 

The discussion of Sharia law and Muslim women has long been the focus of studies, 

particularly in terms of Muslim women’s agency and rights in Muslim-majority 

countries. In the West, the focus on minority women has been of particular interest, 

but there has been an increasing shift in discussions to explore Muslim women in 

recent years, particularly with the growing focus on Muslim minority groups in 

Western liberal democracies post-9/11; with states focusing on combatting religious 

extremism, but also the rise of Islamophobia. Notable works include Sharia in the West 

edited by Rex Ahdar and Nicholas Aroney,22 which presents a collection of essays 

exploring the Sharia debate following the Archbishop of Canterbury, Rowan Williams’ 

famous lecture in 2008; as well as the Sharia debate in Canada, specifically Ontario in 

the early 2000s. In the Australian context, Ann Black has presented discussion of 

Sharia law in Australia, predominantly focusing on the possibilities for legal pluralism 

and accommodation, but also the arguments about whether it is “good or bad”; 

outlining the key arguments that arise (for example, that it may adversely affect and 

reinforce oppressive traditions).23  

In terms of the gender equality discussion, Samia Bano’s Muslim Women and Shari’ah 

Councils is a leading work that explicitly explores gender and the experience with 

Sharia councils in the British context.24 Bano presents findings from interviews with 

various Sharia councils, and Muslim women who have participated in religious 

mediations or arbitrations. This work is particularly helpful in understanding the ways 

																																																								
21

 Catherine O’Rourke, “Feminist Legal Method and the Study of Institutions,” Politics & Gender 10, no. 4 

(2014). 
22

 Rex Ahdar and Nicholas Aroney, eds, Shari’a in the West (Oxford: Oxford University Press, 2010). 
23

 Ann Black, “Accommodating Shariah Law in Australia’s Legal System: Can we? Should we?” 

Alternative Law Journal 33, no.4 (2008). See also – Ann Black and Kerrie Sadiq, “Good and Bad Sharia: 

Australia’s Mixed Response to Islamic Law,” UNSW Law Journal 34, no.1 (2011). 
24

 Bano, Muslim Women and Shari’ah Councils. 



	 9	

in which these councils position themselves within the institutional framework within 

the state, and how they operate. Ralph Grillo similarly presents an insightful discussion 

on Muslim interaction with family law in Britain, arguing that there is a legal industry 

of sorts that has developed, with a number of organisations and individuals (each with 

their own agenda and concerns) participating in the discussions of Muslims, Islam and 

the law in the UK.25 Grillo explores the ways in which these various organisations, such 

as feminist activists, the government, Muslim community groups, Sharia councils (to 

name a few) interact with one another within the multicultural framework of Britain – 

noting the conflicts and disagreements that arise between the groups within this “legal 

industry” around Muslims, Islam and the law. Machteld Zee also examines the ways in 

which Sharia councils are at odds with the principles of liberal multicultural states, 

focusing on a comparative study of the UK and the Netherlands.26 However, whilst 

interesting insights are offered, there are some limitations with works like Zee’s. For 

instance, Zee’s observations of Sharia councils in the UK is based on approximately 

three days of attending “cases” being arbitrated/mediated by these bodies. Thus, whilst 

she considers the impact on Muslim women, the work presents some gaps in the 

information and is certainly not as extensive as might be desirable; highlighting the 

limitations of depending solely on empirical works when studying the accommodation 

of Sharia in the West. 

 

In the Australian context, Ghena Krayem presents an important work titled Islamic 

Family Law in Australia, which considers the ways in which Sharia may be able to be 

accommodated without the establishment of special provisions or a parallel legal 

system.27 Krayem notes that the Australian family law framework is relatively flexible 

and provides many opportunities for Muslim Australians to fulfil their religious duties 

in the realm of family law (notably marriage and divorce) whilst also adhering to the 

state’s family law provisions. However, while this work offers great insight into the 

compatibility of Australian laws and Sharia, there is not a considerable focus on the 

gender debate that often arises in discussions of religious accommodation and Sharia 

in the West. Similarly, whilst there have been comparative discussion of Sharia in the 

																																																								
25

 Ralph Grillo, Muslim Families, Politics and the Law: A Legal Industry in Multicultural Britain (Surrey: 

Ashgate, 2015). 
26

 Machteld Zee, Choosing Sharia?: Multiculturalism, Islamic Fundamentalism and Sharia Councils (The 

Hague: Eleven International Publishing, 2016). 
27

 Ghena Krayem, Islamic Family Law in Australia: To Recognise or Not To Recognise (Carlton: 

Melbourne University Publishing, 2014). 
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UK and Canada, or Canada and Australia (and occasionally all three) these are often 

brief and none have extensively considered the political conditions that have 

influenced the experience with Sharia in each state. Nor do they focus expansively on 

the “gender” aspect of the Sharia debates – any such consideration tends toward 

outlining the feminist opposition (like that of Okin) to multicultural accommodation 

of Sharia.28 Restricting discussions to the multiculturalism versus feminism debate is 

limiting. Moving beyond the liberal rights framework when discussing Sharia might be 

more productive and offer alternative insights. This is where I aim to offer a different 

perspective in examining the experience with Sharia in Australia, Canada and the UK. 

By drawing on theories of HI and FI, I will examine institutions and the way that 

historical legacies, and implicit gender hierarchies, have shaped the space for bodies 

like the Sharia councils and tribunals in the UK to emerge (but not so in comparable 

states, like Australia and Canada). In fact, 2017 marks over 10 years of discussion and 

development of feminist institutionalism.29 By drawing on the ideas around gendered 

institutional analysis I hope to contribute by extending and applying these principles 

to explore the outcomes for Muslim women (as a minority group in multicultural 

societies) when seeking redress in the realm of family and personal laws; though as 

noted above, this is a secondary aim of the thesis.  

 

Structure	of	Thesis 

 

This thesis is divided into three sections. Section One serves as a literature review, 

outlining the key frameworks that are often employed when discussing Sharia, gender 

and religious accommodation in the West; as well as outlining the methodology that 

underlies the thesis. Chapter One summarises the oft-used multiculturalism versus 

feminism framework, that arose most notably following Okin’s 1999 essay Is 

Multiculturalism Bad for Women? In exploring this conflict between feminists and 

supporters of multiculturalism, I will note the arguments for why multiculturalism can 

be problematic for women’s rights, but also the limitations of this multiculturalism-

feminism framework in accounting for the realities of the Sharia and its 

																																																								
28

 Naser Ghobadzadeh (2010), looks at the multiculturalism-feminism debate in Australia and Canada. 

Krayem, in Islamic Family Law in Australia (2014) briefly outlines the Sharia and multiculturalism 

debates in each country. Similarly, the collection of essays in Rex Ahdar and Nicholas Aroney’s book, 

Sharia in West (2010) also explores the debate in all three jurisdictions. 
29

 UIC Gender Project, Gender, Institutions and Change: Feminist Institutionalism after 10 years, 

http://uicgenderconf.wixsite.com/conferencesite (accessed on August 25, 2016). 
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accommodation (or lack thereof) in Australia, Canada and the UK. Specifically: how 

and why it has or has not been accommodated, and what this accommodation means 

for Muslim women. Chapter Two examines legal pluralism, as discussions of 

accommodating minority religious law (such as Sharia) often focus on whether state 

legal systems can be legally pluralistic and recognise other legal orders. However, 

whilst this is interesting and has come up regularly in terms of Sharia law in Western 

liberal states, the discussion around legal pluralism and the definition of law is often 

circular and can sometimes seem unending in nature, without providing in-depth 

insight into how and why Sharia councils have emerged in the British context. Thus, I 

argue that it is better to look at the notion of ‘reasonable accommodation’ (which 

includes multicultural accommodation and freedom of religion), and that is what I will 

employ in my discussion of the Sharia in Australia, Canada and the UK, as an 

alternative to legal pluralism.  

 

After establishing the frameworks within which the Sharia debate is often discussed in 

Chapters One and Two, I will then provide a background to Sharia law in Chapter 

Three. This will include an outline of what Sharia is, the history of it, and how it is 

perceived in the West (namely, the stereotypes that are often expounded in debates). 

Following this discussion, it is important to examine the discussions that have arisen 

around Muslim women and agency. Chapter Four extends the discussion from Chapter 

One, of the feminist opposition to multiculturalism, where it is often argued that 

cultural and religious groups oppress minority women as the ‘vulnerable’ members of 

these groups. However, I make the argument that this approach discounts women’s 

agency, and therefore it is important to consider the perspectives of intersectional and 

Islamic feminists on women’s rights and agency, and the possibilities for ‘choice’; as 

well as the problems that arise when Western secular feminists, and the state define 

Muslim women’s interests, particularly in a post-9/11 world. This sets up the context for 

the discussion of institutions in Chapters Nine and Ten, as the outcomes for women 

are impacted by the prevailing attitudes (Islamophobic or otherwise) that reside within 

formal and informal institutions. Whilst Chapters One through Four establish context 

to pre-existing debates around religious accommodation, Sharia law, and Muslim 

women’s agency, Chapter Five sets out the methodology and theory that will be used 

in the thesis to explore these debates and offer an alternative perspective to the Sharia 

discussion.  
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In Section Two, I outline the political and legal situations in Canada, the UK, and 

Australia. This includes the experience with multiculturalism and the Sharia debate in 

each state. These chapters offer a comparative illustration of the differences between 

these states, and are important in establishing the context and background for the 

institutional discussion and analysis that follows in Section Three. The order in which 

the countries are discussed is partly driven by the development of multiculturalism 

within each state. Canada is heralded as the first state to introduce an official policy of 

multiculturalism, and thus is examined first in Chapter Six. This is followed by an 

examination of the political and legal structures in the UK, where multiculturalism was 

first discussed conceptually with an outline of the basic ideas and principles of 

multiculturalism. Australia followed the lead of Canada (and the UK) in exploring the 

idea of multiculturalism, and became the second state to adopt an official policy, after 

Canada. I also begin the comparative analysis of the three states with Canada, as the 

Sharia debate that arose in Ontario in 200330 sparked one the most significant 

discussions between supporters of Sharia and multicultural accommodation, and 

feminists (defending the rights of Muslim women). Whilst these conflicts between 

supporters of multicultural accommodation and feminists have been ongoing and are 

not particularly new, it was the first time in a Western liberal democracy that Sharia 

law was discussed with the involvement of the state. The Sharia debate in the UK did 

not definitively begin in 2008, but a lecture delivered by the Archbishop of Canterbury, 

Rowan Williams, suggesting that Sharia could perhaps be accommodated, generated 

much controversy and conversation about Sharia in the UK.31 Australia has not seen 

the same level of debate of Sharia, and therefore, positioning discussion of the 

Australian context and Sharia debate in Chapter Eight allows a better examination of 

the differences to the experiences in Canada and the UK. 

 

After outlining the political and legal backgrounds, multicultural policies and 

engagement with Sharia debate in each state in Section Two, I draw on this 

																																																								
30

 Sparked by the statement issued by the Islamic Institute of Civil Justice (IICJ) that outlined their 

intent to establish a Sharia tribunal that would arbitrate disputes according to Sharia law, and drawing 

jurisdiction and authority to do so under Ontario’s Arbitration Act 1991. This will be discussed further in 

Chapter Six. 
31
 A debate which has continued to present day, in considering the place and existence of Sharia councils 

and tribunals. An investigation was launched into these councils in 2016 by the now PM Theresa May 

(during her time as the former Home Secretary) – but were preceded by anti-Sharia movements, such as 

the campaign behind the Bill proposed by Baroness Cox opposing religious arbitration. 
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information to offer an exploration of two key questions in Section Three. These 

questions study the accommodation of minority religious laws (namely, Sharia) in 

Western liberal states, and explicitly examine formal and informal institutions within 

each state. With the first question, I consider how the formal and informal institutions 

might be implicated in the accommodation of Sharia in each state. The formal 

institutions examined in Chapter Nine include the legal and political structure of each 

state (for example, constitutions, laws, federalism), and state multicultural policies. 

Discussion of the informal institutions follows in Chapter Ten and explores the 

influence of the dominant religion within the state (such as the Church of England or 

the Catholic Church), and the informal networks (of men) that arise within the 

institutional landscape and shape the space available for women to engage with both 

formal and informal institutions. This institutional analysis offers insight into why the 

British experience has seen the growth and establishment of Sharia councils and 

tribunals in a way that is not mirrored in Canada or Australia. The second question 

looks at the outcomes for women that arise from the accommodation (or lack of 

accommodation) that arises within this institutional landscape. In particular, it 

considers:  what do the institutional outcomes mean for minority women and their 

agency (in this case the agency of Muslim women) who are seeking resolution of 

personal law disputes, in particular, divorce and property settlement? It is in this 

discussion of the outcomes for Muslim women that the secular state laws are often 

positioned as the “best” option or alternative to religious norms and laws (an idea 

central to feminist opposition to multicultural accommodation). However, this 

argument overlooks the inherent patriarchal norms and traditions that are embedded 

within the state legal systems and policies. As such, a consideration of the ways in 

which informal institutions have influenced formal state institutions like the law and 

policies of multiculturalism, can shed light on gender hierarchies, and historical 

gender legacies that have been inherited and imbued within laws. I will look at the 

ways in which family laws are inherently gendered, leading to unequal outcomes for 

women (generally), and thus also affect minority women when they are seeking justice 

through state-sanctioned legal avenues. 

 

In considering the outcomes for Muslim women and their engagement within private 

dispute resolution, including Sharia councils and other informal Islamic community 

processes, it is important to recognise that not all Muslim women’s experiences are the 
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same. Whilst many Muslim women turn to religious mediation or arbitration, 

alongside the civil divorce process, not all Muslim women want or seek religious 

divorce through these institutions. The varying experiences of Muslim women living in 

the West cannot be reduced to a singular, universal voice. As with any group of 

minority women, Muslim women face various challenges – as their gender intersects 

with “other categories and identities”, which demonstrates the complex nature of their 

lived experience.32 The intersectional approach within feminist theory encourages 

recognition of the fact that ideologies of gender, race, class and sexuality are 

“reciprocally constitutive categories of experience and analysis”.33 Thus, it is necessary 

to take into account the various dimensions that constitute Muslim women’s identity 

and experience. Muslim women in the West often straddle two worlds: the liberal 

values of the “secular” state, and the cultural and religious communities they are 

members of. Their experiences do consist of “intersecting patterns” of both racism and 

sexism, and they face marginalisation on both fronts, and within all groups which they 

are members of.34 As such, I recognise that Muslim women do not simply “choose” 

between state institutions and religious bodies when seeking post-divorce settlement 

and dispute resolution; and that they have the capacity to navigate (and do engage 

with) multiple institutions and legal forums.35 However, as the informal religious 

bodies and processes that have emerged within each jurisdiction do compete with the 

formal state legal system in the realm of private dispute resolution (particularly in 

family law), I argue that we must acknowledge the hidden gendered hierarchies and 

legacies in both. Whenever Sharia debates emerge publically the reality is one where 

the secular state is measured against minority religious orders, and heralded as 

“neutral” (and therefore better for gender equality). As such it is this claim of 

“neutrality” that needs to be examined and better understood - though in doing so I 

am not discounting the different experiences and ways in which Muslim engage with 

these institutions. 

 

																																																								
32

 Samia Bano, “Agency, Autonomy, and Rights: Muslim Women and Alternative Dispute Resolution in 

Britain,” in Gender and Justice in Family Law Disputes, ed. Samia Bano (Waltham: Brandeis University 

Press, 2017), 58. 
33

 Valerie Smith, Not Just Race, Not Just Gender (New York: Routledge, 1998), xiii. 
34

 Kimberle Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of 
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In discussing Sharia in each state, along with the outcomes for Muslim women, I do 

not offer a “solution” to the dilemma of accommodating minority religious orders in 

multicultural societies. Indeed, this could prove an almost impossible task, as it often 

leads to circular and unending debates over the appropriate limits of multicultural 

accommodation and possibilities of legal pluralism. Through my discussion, I hope to 

illustrate the institutional conditions that have contributed to the varied experiences 

with Sharia in each state selected for my comparative analysis. I aim to outline the 

underlying historical legacies that shape formal state institutions, as well as the 

“hidden” gender hierarchies and biases that exist within both formal and informal 

institutions and impact the outcomes for women, in particular the agency of Muslim 

women. Ultimately, this is not an empirical thesis, and I do not claim nor aim to speak 

for Muslim women in any country. Rather, I examine the political conditions that 

shape the personal and public lives of Muslim women, and provide theoretical 

explanation for these. With the current migration crisis in Europe reshaping the 

geopolitical climate, the assertion of minority (particularly Muslim) rights is set to 

become even more topical and important. The shifting focus of discussions around the 

“appropriate bounds” of multiculturalism onto Muslim groups in a post-9/11 world 

means that it is important to continue to explore questions of religious 

accommodation, and assess how this may be balanced in a time of increasing gender 

equality reforms. However, before we can truly understand if and how a balance might 

be achieved between religious freedoms and gender equality, it is necessary to explore 

how and why certain outcomes with Sharia have developed in states with similar 

political and legal traditions – and the role that institutions, gender norms, and 

historical legacies have in shaping these outcomes. 
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CHAPTER	ONE	

Multiculturalism	versus	Feminism	
 

Discussion of religious freedom and gender equality often happens against the 

background of the multiculturalism versus feminism debate that arose in response to 

Susan Okin’s 1999 essay “Is Multiculturalism Bad for Women?”. Recent Sharia debates 

– for example, that which arose in Ontario, Canada following a request for Islamic 

arbitration in 2003 – have drawn on this multiculturalism-feminism framework; with 

women’s groups and feminists opposing Sharia arbitration by outlining the impact 

multiculturalism has on women. In this chapter, I will outline multiculturalism as 

supported by liberal theorists such as, Will Kymlicka and Charles Taylor; followed by 

the feminist opposition to such multicultural ideals, as led by Okin. I examine the 

multiculturalism-feminism dichotomy as it is often employed in examinations of 

minority groups in liberal multicultural states, and is an important one. This 

framework offers some insights into the issues that may arise around requests by 

minority groups for greater recognition and accommodation, but is limited in scope. 

The narrow focus of this framework in centring on the arguments put forth by liberal 

multicultural theorists and the opposition by feminists, fails to present answers to 

other questions that arise. For instance: how and why there is seemingly greater 

accommodation of Sharia and Muslim groups in some states (like the UK) but not so in 

other comparable liberal multicultural states (Australia and Canada) – a key question 

that will be explored in Section Three of this thesis. 

 

Multiculturalism	

	

Multiculturalism is a widely debated and discussed concept. There are many 

understandings and “versions” of multiculturalism, and theorists that describe 

themselves as “multicultural liberals” also differ from one another.
1

 The term 

multiculturalist could refer to those who argue that cultural diversity within Western 

liberal democracies challenges traditional liberal ideologies; alternatively, it can refer 

to the theories that propose liberalism can (and should) accommodate the challenge of 

																																																													
1

 John Horton, “Liberalism and multiculturalism: once more unto the breach,” in Multiculturalism, 
Identity and Rights, eds. Bruce Haddock and Peter Sutch (London and New York: Routledge, 2003), 25. 
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cultural pluralism.
2

 The term multiculturalism is often employed in highlighting the 

existence of diverse cultural groups within a nation state, whose values or ways of life 

may conflict with one another.
3

 For theorists such as Homi Bhabha, multiculturalism is 

viewed a “portmanteau term for anything from minority discourse to postcolonial 

critique”.
4

 In discussing multiculturalism within the context of the “multiculturalism-

feminism” debate I refer to this idea of minority groups seeking accommodation and 

recognition by the state, as opposed to seeking political independence.  

 

The discussion surrounding multiculturalism and pluralism within Western liberal 

democracies is relatively recent, with the idea of multiculturalism coming to the 

forefront of both academic and political debates during the last half century.
5

 In the 

political and policy arena, multiculturalism first appeared during the 1970s in Australia, 

the UK, and Canada in relation to governmental policies and legislation concerning 

immigration.
6

 A lot of the initial theorising and debate of multiculturalism stemmed 

predominantly from Canadian and Australian academics.
7

 However, for prominent 

multicultural theorists like Will Kymlicka, multiculturalism has only really appeared 

during the 1990s.
8

 Liberal theorists may claim that liberalism is a neutral and objective 

theory, however, there is evidence that liberal laws in the West may impact some 

groups within society more unfairly than others.
9

 This inequality between social 

groups is typically based on culture or religion, and may be perpetuated through the 

establishment of laws, which make the cultural activities of some groups illegal; or it 

may inhibit their ability to adhere to/carry out their cultural or religious duties.
10

 It is 

based on this idea of inequality between the majority group within liberal societies and 

minority cultural or religious groups, that there is a call for accommodation of 

minority groups, through granting them special group rights. 
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 Ibid., 26. 

3
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 Homi Bhabha, “Culture’s in between,” Artforum International 32, no. 1 (1993), 31. 

5

 Andrew Vincent discusses the idea that multiculturalism has only come about in the last 30 or so years. 

With the work published in 2003, this is presumably now closer to 50 - Andrew Vincent, “What is so 
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9
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Multicultural theorist Will Kymlicka has led the discussion of multiculturalism, as well 

as significantly shaping the multiculturalism-feminism debate. Kymlicka defines 

multiculturalism as being the premise that individual rights are not sufficient in 

protecting minority cultures, and that special group rights should be afforded to better 

protect members of these minority cultures. For Kymlicka, there are two forms of 

multiculturalism, one where national minorities seek to maintain themselves as 

separate societies alongside the majority culture, and the other where ethnic groups 

seek greater recognition of their ethnic identity.
11

 Within the latter form of 

multiculturalism, minority groups seek acceptance as full members of society whilst 

the institutions and laws of the mainstream society accommodate their cultural 

differences.
12

 Within liberal democracies a key mechanism for accommodating the 

cultural differences between the groups within society is via the protection of 

individual rights.
13

 This accommodation is important as having a cultural structure is 

deemed important for allowing individuals to make meaningful life decisions; and as 

such there is a need for states to adopt policies of multiculturalism and 

accommodation.
14

 With culture providing such a fundamental role and framework for 

individuals in relation to organising their lives in a meaningful way, the threat of 

cultural extinction should be addressed by the state and protection of these cultures 

should be established through granting special rights.
15

 

 

This argument, regarding the importance of individuals in minority groups having 

access to a framework that allows them to make meaningful choices, is echoed by 

Charles Taylor. Taylor discusses multiculturalism and the need for special rights for 

minority cultures in the context of politics of recognition. For Taylor, recognition is 

important, as it is the fundamental means by which an individual’s identity is shaped.
16

 

The central claim within the politics of recognition is that individuals’ membership 

within groups is an important part of ensuring a person’s wellbeing.
17

 This is the 
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justification of granting group specific rights, as denying recognition may harm 

individuals. Forms of equal recognition have been an essential feature of democratic 

culture, and the politics of such equal recognition has quite a significant role to play in 

the public sphere.
18

 Alongside this modern notion of identity that is heavily based on 

the concept of recognition, there has been the rise of a politics of difference. The 

politics of difference is the idea that every individual should be recognised for their 

unique identity.
19

 Parallel to this politics of difference is what Taylor calls the politics 

of equal dignity. The politics of equal dignity is the granting of an “identical basket of 

rights and immunities” to individuals and groups.
20

 Ultimately, the politics of 

recognition advocates for minority groups that are marginalised or disadvantaged 

within the broader society to have their status reinforced and supported through 

public policies.
21

 By doing so, it is believed that individuals that are part of these 

minority groups would be placed in the same position as the rest of society. However, 

these two ideas, the politics of difference and politics of equal dignity, come into 

conflict with one another even though they are both founded on the ideal of equal 

respect.
22

 For instance, the politics of equal dignity advocates the adoption of a 

difference-blind approach, where the differences between citizens are ignored. This 

contrasts to the politics of difference, which encourages making necessary distinctions 

on the basis of differential treatment.
23

  

 

The problem that arises from this difference-blind approach is that it is most likely to 

reflect one hegemonic culture – that of the majority group within society. This can lead 

to minority cultures feeling suppressed and forced to adopt an “alien” form.
24

 For 

Taylor, this approach is ultimately “inhuman” and detrimental to the wellbeing of 

minority cultures.
25

 In terms of whether it is possible to move away from this 

difference-blind approach and accommodate collective groups rights to minority 

cultures, Kymlicka and Taylor strongly believe that it is not only a worthwhile cause 

but that it is entirely achievable. Even if difficulties were to arise, the protection of 

individuals’ rights and freedoms whilst granting group rights would arguably not be a 
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more difficult pursuit than others faced by liberal societies – for instance, the challenge 

of combining liberty and equality.
26

 In essence, this issue of recognition that lies at the 

heart of the multiculturalism debate essentially arises from the fact that some cultures 

(namely, the majority culture) impose their views and practices on others, and thus 

they assume a sense of superiority. To overcome this, it is necessary to recognise the 

equal value of all cultures, irrespective of their differences, and provide them with 

sufficient protections in order to allow them to flourish and survive.
27

 Furthermore, 

implementing laws that restrict the practices and ability of minority cultural groups to 

exist freely, and places a disproportionate burden on them. One such example, is the 

law restricting headscarves in France. This unfairly affects religious groups whose 

traditional practices run against the current law, thereby making it impossible for 

them to abide by the religious requirements.
28

 

 

A key argument against any such recognition is that it denies the value of individual 

liberty and therefore is illiberal.
29

 The issue that may arise from such accommodation 

of minority cultural groups’ rights is that certain individuals may be marginalised. 

Kymlicka recognises this possibility, noting that as may occur within the majority 

culture of society, LGBTI groups and people with disabilities may be treated unequally. 

This is a key issue that is raised by feminists when addressing and disputing 

multiculturalism. It is recognised by various supporters of multiculturalism, 

particularly Kymlicka, that some ethnic and national groups are deeply illiberal and 

that their practices would violate the liberty of individual members.
30

 However, a 

caveat proposed by Kymlicka in order to create an acceptable theory of cultural rights 

for minorities, is that any accommodation must be compatible with the just demands 

of these disadvantaged social groups and individuals.
31

 Critics of liberalism, namely 

feminists, find this caveat insufficient in ensuring that individuals are protected from 

oppressive practices. Feminists argue that women in patriarchal societies and cultures 

are often forced to adopt images of themselves that are negative and belittling; and 

from this they develop a mindset of their own inferiority and limits, which prevents 
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them from growing and advancing as individuals.
32

 Nonetheless, the argument remains 

that even cultures that “flout the rights of [their individual members] in liberal society” 

should be granted groups rights and privileges, particularly if the existence of the 

minority culture depends on this accommodation and “protection”.
33

 For others, like 

Chandon Kukathas, illiberal groups, even ones that violate the individual rights of their 

members, have the right to be left to themselves, to practice their culture or religion in 

the way that they choose, as this is the essence of a liberal society and the notion of 

liberty.
34

 

 

Feminist	Response	to	Multiculturalism	

	

The theories of multiculturalism, as presented by Kymlicka and Taylor, are strongly 

opposed by feminists such as Okin, and this opposition provides for the basis of the 

multiculturalism-feminism debate that prevails today. Okin argues that 

accommodation of minority groups’ cultural rights under multicultural policies leads 

to oppression of vulnerable individuals (such as women) within minority cultures.
35

 

There is a belief that feminism and multiculturalism cannot be easily reconciled. By 

“feminism”, Okin refers to the idea that women should not be disadvantaged based on 

their sex, and that they should be recognised as having equal human dignity to men; as 

well as have the opportunity to live fulfilling and freely chosen lives.
36

 In addressing 

“multiculturalism” Okin acknowledges that it is a term that is difficult to define, but 

the specific element that concerns her is the claim by Kymlicka that minority cultures 

and ways of life are not sufficiently protected within liberal democratic regimes.
37

 

Feminists, like Okin, recognise that many supporters of multiculturalism claim that 

rights should only be given to minority cultures that are internally liberal. However, 

she suggests that most cultures are riddled with practices and ideologies that concern 

gender, and unfairly prejudice women – and thus are largely illiberal in nature.
38

 As 

such policing which groups are internally liberal or not would be a difficult task. 
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The primary argument in opposing multiculturalism rests with Okin’s observation that 

male members of such groups are generally in positions of power to determine and 

articulate the group’s beliefs and practices, and that culture endorses and facilitates 

the control of men over women in a variety of ways.
39

 Of particular concern is the 

focus of religious and cultural groups on “personal law”, such as laws of marriage, 

divorce, child custody, and inheritance. Therefore, it is argued that defending and 

protecting cultural practices most greatly impacts the lives of women and girls, as they 

are predominantly tasked with preserving and maintaining “the personal, familial and 

reproductive side of life”.
40

 To illustrate this argument that most cultures have as a 

primary aim the control of women by men, Okin cites religious founding myths from 

Judaism, Christianity and Islam. More specifically, she notes that these religious 

founding myths portray women (through Eve) as being weak and lesser than men, as 

Eve is “made out of Adam” and it is her weakness that led Adam astray.
41

 Ultimately, 

feminists like Okin claim that many of the world’s traditions and cultures are distinctly 

patriarchal in nature, and in cultures outside of the West there are practices that make 

it impossible for women to live independently, to be celibate or lesbian, or decide not 

to have children.
42

 To strengthen this claim and provide evidence, Okin cites issues of 

female genital mutilation, polygamy and the forcing of girls to marry their rapists that 

exist in (what she deems) non-Western, illiberal cultures.
43

 Ultimately, the domestic 

sphere is rife with injustice towards women and children, as the family is a place 

“where illiberal things happen”, not only because of male subordination over women, 

but also the power imbalances between adults and children.
44

 What results from this is 

the inevitability of cultural implantation as “parents will always constrain their 

children by enculturating them”.
45

  

 

Okin acknowledges that Western cultures still practice various forms of sex 

discrimination, but this is seen to be less of an issue where there are legal protections 

that guarantee women many of the same freedoms and opportunities afforded to 
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men.
46

 To further this idea, Okin explores the issue of cultural defences that have been 

raised in cases of violence against women in the West by cultural minorities, whereby 

individuals claim their actions are sanctioned by their culture.
47

 Ultimately, the claim 

is that women from a more patriarchal background should not be less protected from 

male violence than any other women. The claim by multiculturalists that rights be 

given to only internally liberal cultural groups is unrealistic and Okin provides 

examples to highlight her belief that very few minority cultures would be able to claim 

group rights based on this liberal justification.
48

 Essentially, the feminist stance, as 

expressed by Okin, is that minority groups’ rights simply exacerbate the problem for 

women, and that it may be beneficial for the members of the minority group, 

particularly the women, to integrate into the less sexist culture of the majority 

culture.
49

 

 

Extending this discussion, Katha Pollitt finds the real issue to be defining what culture 

is and how to know what cultural practices are. Essentially, Pollitt supports Okin’s 

claim that the cultural defence arguments that minority groups and individuals may 

employ in legal cases in Western societies, such as America, are unacceptable. To 

prove her point, Pollitt argues that if the issue concerned money, cultural excuses 

would not be accepted – for instance, pleading that Islam forbids interest on a loan or 

credit card and therefore you cannot pay it, would not succeed in Western courts.
50

 As 

such Pollitt argues: why would cultural defences even be remotely acceptable when it 

concerns violence against women or children, if they are not acceptable in relation to 

other matters?
51

 Similarly, Janet Halley reasons, like Okin, that women’s rights 

conflicts are especially problematic in relation to “cultural rights”. She argues that 

essentially culture constrains.
52

 Illustrating that Kymlicka’s multiculturalism and test 

of whether groups are internally liberal is more problematic than Kymlicka and other 

multiculturalists who adopt this stance acknowledge.
53
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Nonetheless, other feminist theorists such as Martha Nussbaum, Bonnie Honig and 

Azizah Y Al-Hibri are less critical of multiculturalism, when compared to Okin. For 

instance, Nussbaum in her response A Plea for Difficulty, agrees with the notion that 

the current liberal interest in multiculturalism holds some grave dangers for gender 

equality. However, she ultimately believes that Okin’s argument is too simplistic.
54

 To 

explore Okin’s assertions further, Nussbaum adopts a focus on religion rather than 

other issues of culture, and addresses Okin’s claim that religious founding myths are 

inherently sexist.
55

 Contrary to Okin’s claims, there is evidence that the Islamic holy 

book, the Qur’an, holds both men and women to the same norms of modest behaviour. 

The failure by feminists, such as Okin, to even try to understand what drives large 

numbers of individuals around the world to hold religious beliefs, is inherently 

disrespectful on behalf of religious people.
56

 Nussbaum argues that Okin’s critique of 

multiculturalism fails to reference the positive aspects of religion, as well as the fact 

that the ability for individuals to search for the meaning of life (whether this be 

through religion or not) is a “central element of a life that is fully human”.
57

  

 

There is also a larger issue of the relationship between comprehensive liberalism and 

political liberalism, which is touched upon by Okin, and explored further by 

Nussbaum. Nussbaum asserts that Okin endorses a form of comprehensive liberalism, 

in which personal autonomy and dignity are the core values.
58

 This differs to the 

political liberalism, which promotes “reasonable disagreement” and the “existence of 

reasonable plurality of comprehensive doctrines about the good” within society.
59

 

Essentially, the political liberal is protective and respectful of these doctrines. 

Nussbaum appears to support this particular strand of liberalism, and she claims that it 

is more able to accommodate the value of a citizen’s religious freedom far better than 

comprehensive liberalism ever could.
60

 Ultimately, Nussbaum favours the stance of 

providing religion with special deference, and justifies this on the basis that minority 

religious groups are particularly vulnerable in all societies and require special 
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protection.
61

 Thus, Nussbaum’s argument appears to be more in line with the 

multiculturalism arguments put forth by Kymlicka and Taylor in advocating for special 

rights for minority groups. However, Nussbaum also agrees with Okin’s arguments 

regarding gender equality. The solution she proposes to this conflict between both 

views is finding a balance between religious and non-religious citizens, whereby they 

respect each other. By doing so, Nussbaum believes that the State could better protect 

women, whilst also respecting the religion freedom of citizens.
62

 Essentially, for 

Nussbaum, religion and culture is central to the identity of women. Thus, we cannot 

simply take away religious freedoms as Okin proposes, as it would not only affect the 

men that dominate the religion but also the women. 

 

Similarly, Honig questions Okin’s claim about women’s fight for equal protection. 

Honig asserts that in order to understand this claim better we must delve deeper to 

question what constitutes male violence and sex inequality, in addition to what exactly 

constitutes “culture”, and how these various factors are interrelated.
63

 In exploring 

Okin’s discussion of the apparent patriarchal nature of cultures, Honig argues that 

these are less patriarchal than Okin imagines and that the unfamiliar practices that 

Okin labels as “sexist” are more ambiguous than such a label allows.
64

 For example, 

Honig states that Judaism, Christianity and Islam do not seek to “control” women’s 

sexuality, and argues that any such “control” is often matched by similar controls upon 

male sexuality as well.
65

 To illustrate her point Honig explores the issue of veiling and 

the idea that it is sexist, and concludes that it is necessary to understand the function 

of veiling and its significance in its particular context before stating what it means, as it 

varies from situation to situation. There are Muslim feminists, such as Homa Hoodfar 

and Leila Ahmed, who view veiling to be an empowering practice.
66

 For Honig, 

“culture” is a way of life, where the diverse and conflicting narratives, as well as the 

roles and responsibilities of individuals, is constantly negotiated. It can provide agency, 

power and privilege to its members, and in certain settings this agency can empower 
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the vulnerable members of minority cultures and groups.
67

 In fact, the real issue, 

according to Honig, is whether liberal states should even be regulating sexuality at all.  

 

Much like Honig, Al-Hibri takes issue with Okin’s discussion, claiming that it suffers 

from several problems, the first being that Okin approaches the matter from the 

perspective of dominant “Western” culture.
68

 This is exacerbated by the fact that 

Okin’s understanding of other cultures and religions are stereotypical in nature and 

based on secondary sources outside these cultures and religions. For instance, the 

discussion surrounding religious “founding myths”, Al-Hibri asserts, is incorrect and 

they are really about human condition not gender - as in Islam the Qur’an never 

mentions Eve being created out of Adam, and the fall from heaven is as a result of both 

Adam and Eve’s weakness.
69

 Al-Hibri is also critical of Okin interchanging the terms 

culture and religion, which in her view are distinct and not interchangeable. Al-Hibri 

states that one of the biggest problems in feminist critiques on culture and religion, is 

failing to understand that they are distinct, and that in the instance of Islam, a lot of 

controversial customs that are labelled as stemming from the religion are actually local, 

cultural customs that are retained in Muslim-majority states.
70

 Overall, Al-Hibri 

acknowledges that Okin’s attempt to liberate the women of minority cultures is 

somewhat admirable, yet, it is misguided to believe that educated women living in the 

West who choose to practice these apparently “oppressive religions” (such as Islam or 

Orthodox Judaism) are being misled, and do not have the freedom to make their own 

choices.
71

 Ultimately, Al-Hibri believes, as was similarly argued by Nussbaum, that 

forcing women to abandon their religious choices is patronising and not always helpful 

or positive. 

 

Kymlicka in his essay Liberal Complacencies responds to Okin’s paper. He agrees with 

the basic claim put forward by Okin concerning the need for multiculturalism to look 

more closely at any intragroup inequalities, specifically gender inequalities.
72
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Furthermore, Kymlicka acknowledges Okin’s point about his account of “internal 

restrictions” being too narrow. To clarify his original point Kymlicka notes that he had 

not intended “individual freedoms” to be interpreted in a purely formal or legalistic 

way, and that the oppression in the domestic sphere discussed by Okin is an example 

of the “internal restriction” which liberals have a duty to oppose.
73

 Ultimately, 

Kymlicka believes that feminism and multiculturalism are both making the same point 

regarding the inadequacy of the traditional liberal notion of individual rights.
74

 

Kymlicka believes that both are also looking to the same remedies. Whilst Okin and 

many other feminists are seeking affirmative action (granting rights to women that are 

not available to men), multicultural theorists are looking for special rights to be 

granted to minority cultures (that are not available to the majority).
75

 For Kymlicka, 

multiculturalism and feminism are “allies” engaged in a related struggle for a more 

inclusive conception of justice. 

 

Multiculturalism,	Feminism,	and	the	Sharia	debate	

 

In the context of the Sharia debate in Western liberal democracies, the 

multiculturalism-feminism framework has been employed to discuss accommodation 

of Sharia – particularly in the realm of family/personal laws. Natasha Bakht notes the 

opposition between these two schools of thought in considering the Sharia debate that 

occurred in Ontario, Canada in 2003. The conflict between the principles of 

multiculturalism and feminism arose in this Sharia debate, as Canada has a 

commitment to both a policy of multiculturalism, as well as women’s rights. As Bakht 

observes, “although these values need not necessarily conflict, in this context, they 

have carried a tension that must be reconciled”.
76

 Whilst the multiculturalism-

feminism opposition may be employed in various contexts to discuss cultural groups 

and their practices (as Okin notes in terms of cultural defences to violence against 

women), the Ontario Sharia debate was rather overt in drawing on the opposition 

between both schools of thought. The potential for “deep-rooted” patriarchal 

viewpoints (derived from religious norms and values) to be reproduced in the 
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proposed religious-based arbitration was argued by feminists to be contrary to the 

gender equality protected in the Canadian Charter of Rights and Freedoms.
77

 Naser 

Ghobadzadeh also considers the dispute between multiculturalism and feminism in 

the context of the Sharia debate in Australia and Canada. Turning to multicultural 

policy within each state, Ghobadzadeh argues that this idea of the incompatibility 

between the two is “symptomatic of its experimental nature”.
78

 Sharia debates, in both 

Australia and Canada, essentially look to the impact any accommodation of Sharia may 

have on Muslim women, and it is this characteristic of the Sharia debates in the West 

that means it is often positioned within the framework of multiculturalism and 

feminism.
79

 However, reducing discussion of religious arbitration and the hesitations 

that may arise around multicultural accommodation in terms of women’s rights to this 

framework, can be problematic. In particular, it ignores the other factors that influence 

and shape the outcomes for Muslim women,
80

 stemming from both religious 

institutions as well as (secular) state institutions. 

 

Conclusion	

	

The ideal of multiculturalism has long been debated and contested. The concept of 

accommodating minority cultural groups through special groups rights (as laid out by 

theorists like Kymlicka and Taylor) is predominantly opposed by feminist theorists, 

namely Okin. The multiculturalism-feminism framework is an insightful and 

important one that sheds light on the potential incompatibilities between the two 

schools of thought. A key argument around the apparent incompatibility between 

multiculturalism and feminism is that affording minority groups special rights can lead 

to further oppression of vulnerable members (particularly, women) within groups that 

are innately patriarchal. This framework is often employed in discussions of 

accommodating minority religious laws (like Sharia) in the West – as evidenced in the 

analysis of the Ontario Sharia debate offered by Bakht. In the Ontario Sharia debate, 

feminist opposition to the proposal of a Sharia-based arbitration tribunal followed 

arguments put forth by Okin. Namely, that the nature of Islamic principles and laws 
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are intrinsically patriarchal, and thus allowing religious-based arbitration would 

reinforce inequalities faced by Muslim women. It is in this debate, and others like it 

that the state laws are positioned as the “better” option, and therefore should be the 

only avenue for personal and family law dispute resolution (an idea that will be 

explored further in Section Three). 

 

Ultimately, there are limits to using this multiculturalism-feminism framework in 

discussing religious accommodation. As Leti Volpp notes, confining discussion against 

this background of multiculturalism versus feminism, overlooks the other influences 

that shape the reality for Muslim women.
81

 The approach can prove to be narrow in 

focus, and does not address other questions that arise around the accommodation of 

religion, and women’s rights. For example, how and why such accommodation is 

occurring in some states (like the UK) and not others, and what the outcomes, from 

this accommodation, are for Muslim women. Additional questions arise when 

considering the fact that Sharia processes operate mostly in the private sphere, 

particularly in terms of whether this is evidence of formal religious accommodation 

(an idea explored in the following chapter). This feminist opposition to 

multiculturalism also tends to overlook the actual wants and opinions of Muslim 

women (an idea that is explored further in Chapter Four when discussing Muslim 

women and agency). 
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CHAPTER	TWO	

Legal	Pluralism	and	Reasonable	Accommodation	
 

In the last chapter I briefly outlined the multiculturalism versus feminism framework 

that is often used in discussing the accommodation of Sharia in the West. The 

discussion around accommodation of the cultural and religious laws of minority 

groups in the West also raises the question of whether legal pluralism exists, or is 

possible. The question addressed within the multiculturalism-feminism debate is 

whether Western liberal democracies should accommodate minority groups. Here, the 

question is whether these states can accommodate cultural and religious legal norms. 

To better understand the Sharia debate in the West (particularly in Australia, Canada 

and the UK) it is useful to first look at what legal pluralism is, and whether it exists 

within these states. As such, in this chapter I will explore the concept of legal 

pluralism. In many states, legal pluralism is often argued to be in practise through the 

religious exemptions given to minority religious groups, whether this is for individuals 

in workplaces, or religious institutions. Similarly, the discussion of multicultural 

accommodation in countries, such as Canada and Australia, highlights ways in which 

the religious laws are granted a space within the legal and state institutional 

framework, leading to an “informal” legal pluralism to blossom within the state. 

However, the discussion of minority laws and legal pluralism is problematic, with no 

widely accepted definition of legal pluralism. As such, focusing discussions of requests 

for Sharia within this framework is not necessarily helpful – aside from illustrating that 

legal pluralism is generally not an option in accommodating minority religious legal 

systems like Sharia in the West. Like the multiculturalism-feminism framework, 

considering legal pluralism offers an interesting background against which Sharia can 

be (and has been) discussed.1 However, with no universally accepted definition of legal 

pluralism it is easy to get mired in the contentions surrounding the concept, instead of 

usefully employing it to better understand the Sharia debate. Instead, I argue that 

employing the notion of “reasonable (multicultural) accommodation” proves more 

practical when considering the recognition and accommodation of Sharia by Western 
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liberal states, as it provides a context in which to explore such debates, and avoids the 

conflicts over the definition of legal pluralism.  

 

What	is	Legal	Pluralism?	

 

Legal pluralism is a modern concept that first emerged in analyses of the social and 

legal ordering of states colonised by Western European states in the 19th and 20th 

centuries. One of the first proponents of legal pluralism, John Griffiths, offers a 

definition of legal pluralism (written at a time when the concept was still in its 

infancy): 

 

 A situation of legal pluralism – the omnipresent, normal situation in human society – is one in 

which law and legal institutions are not all subsumable within one ‘system’ but have their sources in the 

self-regulatory activities of all the multifarious social fields present, activities which may support, 

complement, ignore or frustrate one another, so that the ‘law’ which is actually effective on the ‘ground 

floor’ of society is the result of enormously complex and usually in practice unpredictable patterns of 

competitions, interaction, negotiation, isolation and the like.
2
 

 

Based on this definition, legal pluralism arises from the various “social fields” that exist 

within a state and hold their own internal legal order. This idea of legal pluralism 

challenges the ideology of legal centralism that is intrinsic to the development and 

nature of the modern nation state. Legal centralism is the idea that “law is and should 

be the law of the state, uniform for all persons, exclusive of all other law, and 

administered by a single set of state institutions”.3 Essentially, the law of the state is 

supreme, and all other social and legal orderings, from other organisations (whether 

they are cultural, religious or economic in nature) are to adhere to this centralised, 

overarching law. This legal centralist ideology establishes a hierarchy, with state 

sovereignty at the top, and all “lesser normative orderings” (for example, the church or 

the family) being subordinate to the sovereign command of the state.4 Despite this 

view of the supremacy of state law, Griffiths argues that the reality of the modern 

nation state, is one which accommodates legal pluralism. As Brian Tamanaha notes 

(whilst himself accepting legal pluralism) there are inherent problems that arise 
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around the idea of legal pluralism.5 For instance, while supporters of legal pluralism 

(like Griffiths) can agree that plurality exists, they do not have unified agreement on 

what it includes – and this is based on each theorist holding individual definitions of 

law.6  

 

Despite criticisms, and a lack of agreement over “what is law”, the concept of legal 

pluralism has continued to be considered and has become increasingly relevant to 

discussions of modern nation states. In the context of European colonial laws being 

introduced into Africa, Asia and the Middle East, there is a clearer example of how a 

plurality of legal orders may form. Sally E. Merry defines legal pluralism based on this 

example, noting that “it is generally defined as a situation in which two or more legal 

systems coexist in the same social field”.7 However, that is not to say that colonial and 

post-colonial examples are the only situations in which legal pluralism may arise. In 

fact, Merry notes that the concept has evolved from merely the relationship between 

colonial powers and their colonised societies; and has been applied to non-colonised 

societies (for example, many Western European states), and these offer cases of a “new 

legal pluralism”.8 Under this “new legal pluralism” the focus is on the interaction 

between the dominant groups (predominantly state institutions and legal orders) with 

other groups within society that have their own normative orders, which are often 

presented through their social networks and “informal” cultural or religious 

institutions. These “subgroups” within a state are each viewed as having their “own 

legal system which is necessarily different in some respects from those of the other 

subgroups”.9 

 

As such, it can be argued that there are various forms of legal pluralism. The 

traditional understanding based on colonial relationships, and this “new” 

understanding that looks to the relationship between the state and the minority 

religious or cultural groups within it. Following this evolution of the understanding of 

legal pluralism, it can be defined more simply as “the development of a number of 
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different legal traditions within a given sovereign territory”.10 In a similar vein, Samia 

Bano defines legal pluralism as recognising “multiple forms of ordering and bodies of 

rules which may be central to the lives of individuals, but which are not dependent 

upon the state or state law for recognition or legitimacy”.11 Like Merry, Bano recognises 

that the historical discussion of legal pluralism, or what she calls the “first phase” 

examined the conflict between the customary practices of the native indigenous 

communities in the colonies (located throughout Africa, Asia and the Middle East) and 

the state law introduced by the European colonial powers.12 However, like Merry’s 

“new legal pluralism” discussion, Bano views legal pluralism scholarship as having two 

other “phases”. One which analyses the emergence of a conflict in Western liberal 

democracies between the state’s secular laws and minority religious groups, who are 

seeking religious accommodation and recognition; and the other focuses on “regulated 

interaction” between secular laws and religious laws.13 The phase outlined by Bano 

concerning conflicts between state laws and minority religious groups, is an 

increasingly common discussion to arise in the context of the multicultural 

jurisdictions of Western liberal democracies – like Australia, Canada and the UK. The 

other phase related to “regulated interaction” (which has also been described as 

“interlegality” or “multicultural interlegality”) looks at the overlapping of minority 

religious laws and practices with state personal and family laws; to highlight that there 

is no clear and strict separation of private and public spheres, or official state laws and 

religious/cultural norms.14 This can be evidenced through the evolving framework of 

religious exemptions that are offered by states, as well as the “space” in which minority 

groups are able to exercise and practice their religious/cultural norms and laws within 

the legal sphere – for instance, arbitration. 

 

Legal	Pluralism	in	Multicultural	Jurisdictions	

 

The emergence of multicultural societies in Western liberal states has seen a rise in 

demands for greater recognition and accommodation by minority religious and ethnic 
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groups. The call for accommodation of Sharia law by Muslim groups within the UK 

and Canada are prominent examples of this request. Whilst a leading characteristic of 

the modern liberal state is a centralised, single secular law, the underlying liberal 

nature of these states promotes an accommodation of differences.15 The idea of a single 

law is challenged by this liberal ideology, as any accommodation (for example, through 

legal exemptions) of normative orders of minority religious groups suggests that the 

idea of legal centralism is not a reality. In these liberal democratic states where 

religious accommodation is part of the political and legal framework, it can be argued 

that there are sources of law that fall outside the formal state institutions; that outside 

the “official state-sponsored system” there are other sources from which social and 

economic power can be derived.16 One area in which this may become obvious is in the 

area of family law, where “other” personal law systems derived from “religio-legal 

norms and institutions” of minority groups may operate.17 

 

Despite the existence of alternative normative orders of minority groups, which may 

influence the area of personal and family law, officially there is no formal legal 

pluralism in multicultural states, such as Australia, Canada and the UK.18 In these 

states governments have refused to officially incorporate the legal norms of minority 

religious groups into the legal system, despite numerous calls for greater 

accommodation. Nonetheless, there are other ways in which these states may be 

considered as having a pluralistic legal system – an “unofficial” or “informal” legal 

pluralism. This recognition of different sources of legal rules and norms by legal 

institutions can be through: enclaves within a state operating according to separate 

legal rules; or legal systems sanctioning alternative systems of “normative state of 

affairs”.19 One example through which the first “type” of legal pluralism may arise (i.e. 

enclaves operating according to their own separate legal norms) is in relation to 

Indigenous groups. As the earliest discussions of legal pluralism were in terms of 
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colonial and post-colonial relationships, this is particularly relevant to both Australia 

and Canada, as former colonies of the British Empire. Legal pluralism is often viewed 

as having been implicit from the first moment of European colonisation, and thus the 

idea of legal pluralism being too “radical” or new is not entirely accurate.20 This is 

based on the idea that Indigenous peoples are not mere “passive recipients of 

externally imposed law”;21 that they actually have their own traditional mechanisms for 

dispute resolution.22 However, the problem that arises with this perspective of legal 

pluralism stems from the definitional issues surrounding ‘what is law’ and when a 

system of rules may be considered law. The understanding of law by legal scholars 

differs from those in other fields of social science.23 From a legal jurist perspective, 

considering legal pluralism to be implicit at the time of colonisation, would suggest 

that colonialism never occurred, as legal pluralism in this view is dependent on the 

development of the modern state as the central authority.24 As such, recognition of any 

minority cultural/religious laws, like Indigenous laws in Australia (in the Mabo case)25 

occurs within the framework of the state legal system (as the overarching authority), 

and not a stand-alone legal system operating outside of this. Thus, there is more of an 

“accommodation” of Indigenous laws and principles, than a legal pluralism. 

 

In Canada, the First Nations (the Indigenous peoples of Canada) are afforded their own 

“sphere and enclave of legal competence”. 26  So, within their communities the 

traditional laws of each group are applied in settling matters, rather than deferring to 

the state law of Canada. Within the Canadian judicial system, courts have in fact 

recognised First Nations law as being a legitimate legal source.27 The Supreme Court of 

Canada recognised a “legal as well as just claim to retain possession of [their territory], 
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and to use it according to their own discretion”.28 This recognition of First Nation land 

occupation was dependant on the acknowledgement that there is an existence of First 

Nations laws, and offers a stepping stone for the recognition of other indigenous 

rights.29 In Australia, the government has historically rejected the adoption of the 

personal laws of Indigenous Australians. However, following the 1992 High Court 

decision in Mabo v Queensland (No 2), there has been a shift to legally recognise 

Indigenous laws,30 in a similar way that First Nation land rights have been recognised 

in Canada. By granting formal recognition of native title and Indigenous land rights, 

under common law, it could be argued that there is an unofficial legal pluralism. 

Following Mabo, the introduction of the Native Title Act in 1993 grants land rights to 

Indigenous Australians in their own terms,31 providing opportunities for Aboriginal 

and Torres Strait Islander groups to assert their rights and claim ancestral lands and 

resources.32 Recognition of the traditional laws of Indigenous peoples, for instance 

land rights, is often termed “unofficial law”,33 and highlights a form of legal pluralism 

that relates to an accommodation of Indigenous laws and rights in Australia. Like 

Canada, there is evidence of indigenous laws being recognised in sentencing, which 

has been termed “a soft legal pluralism”.34 Despite a lack of formal legal pluralism, this 

would suggest that an informal legal pluralism has developed within the Australian 

and Canadian legal landscapes, as the recognition of Indigenous land rights is founded 

on the idea that Indigenous peoples have their own laws. 

 

Whilst there has been some progress with recognising Indigenous laws in Australia 

and Canada, and thus it may be argued by some that legal pluralism exists in an 

unofficial capacity, it is more apt to think of it as greater accommodation of minority 

laws and norms. A similar recognition has not been given to other minority groups 

within these multicultural societies. As Bano notes, another “phase” of legal pluralism 

focuses on the conflict between secular state laws and personal legal norms and 

																																																								
28

 Guerin v R. [1984] 2 S.C.R 335 at 378, cited in Borrows “With or Without You,” 640. 
29

 Borrows, “With or Without You,” 641. 
30

 Hazlehurst, “Introduction: Unyielding domains in the post-colonial relationship,” xx. 
31
 Garth Nettheim, “Mabo and legal pluralism: The Australian Aboriginal justice experience,” in Legal 

Pluralism and the Colonial Legacy, ed. Kayleen M Hazlehurst (Aldershot: Avebury, 1995), 107. 
32

 Hazlehurst, “Introduction: Unyielding domains in the post-colonial relationship,” xx. 
33

 Turner and Possamai, Introduction: Legal Pluralism and Shari’a, 1. 
34

 Gillian Douglas et al., Social Cohesion and Civil Law: Marriage, Divorce and Religious Courts (Cardiff: 

Cardiff University, 2011), 141. 



	40	

systems of minority religious groups.35 The most significant discussion in recent years 

is that around Sharia law, and the request by Muslim groups in the UK and Canada 

(and to a lesser extent Australia) for accommodation of their religious laws within the 

state’s legal system. With these increasing demands for recognition of Sharia law, the 

question of legal pluralism and whether the legal norms of these groups can be 

accommodated has come to the forefront of political debates. It is an unavoidable by-

product of the multicultural nature of these states. There are competing systems of law 

stemming from the multicultural accommodation of ethnic, cultural and religious 

groups, and these laws challenge the central secular law of the state in seeking greater 

recognition and “space”, as well as authority in the lives of their communities and 

groups. 36  In the UK and Canada, demands for the recognition of Sharia have 

predominantly focused on the area of family law. This has led to significant public 

debates in both jurisdictions, where the possibilities and limits of such recognition 

have been widely discussed. However, outside of an explicit accommodation of Sharia 

within the law, there are other ways in which legal pluralism is argued to exist within 

these multicultural states. For examples, through religious exemptions and exceptions 

offered by the state, as well as the space created by access to legal options, such as 

third-party arbitration. 

 

Religious	Accommodation	

 

As Ian Edge notes, alternative sources of legal rules may be recognised where legal 

systems sanction different normative systems.37 For example, in the area of personal 

laws (such as marriage, divorce, and inheritance) minority groups may be given space 

by the state to act in accordance with their ethnic or religious laws. This is often 

through the granting of religious exemptions, or legislation being quite broad and 

accommodating in scope. For example, family law in Australia is seen as being quite 

accommodating – with minority religious groups able to follow their religious laws and 

norms,38 in relation to marriage. This is made possible through legislation such as the 

Australian Marriage Act 1961 (Cth) or the UK’s Marriage Act 1994, which recognise 
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religious ministers and religious ceremonies as being valid avenues through which a 

state-recognised marriage may take place.39 This is more broadly offered under the 

freedom of religion that is protected in Western liberal democracies. For instance, in 

The Australian Constitution provides for freedom of religion under section 116, which 

explicitly states that the Commonwealth “shall not make any law” that prohibits “the 

free exercise of any religion”.40 This freedom of religion is further supported through 

state anti-discrimination legislations, that aim to protect individuals based on their 

religion. In the UK, a comparable provision of freedom of religion is found under the 

Human Rights Act 1998.41 

 

A key way in which states could be considered as being legally pluralistic is in the 

realm of arbitration. Arbitration provisions offer a space for accommodation, as they 

are quite broad and often allow for alternative legal norms to be employed in guiding 

an arbitration.42 In the UK, the Arbitration Act of 1996 states that parties are “free to 

agree how their disputes are resolved”.43 This is the basis upon which a few Sharia 

tribunals44 have set up in the UK and claim to have some operational jurisdiction in 

carrying out personal arbitrations that are guided by the principles of Sharia. An 

example of one such religious arbitral body is the Muslim Arbitration Tribunal (MAT). 

Ultimately, non-formal dispute mechanisms, such as religious arbitration bodies can 

establish themselves within the legal landscape but operate outside of the state’s legal 

codes; and under a broad definition of legal pluralism, these bodies based on 

customary practices may be viewed as “legal”.45 This issues around the possibilities of 

employing alternative norms in dispute resolutions was considered in the public 

Ontario debate discussion in Ontario (2003), as well as in the UK following the 

Archbishop of Canterbury, Rowan William’s speech in 2008. Though, this argument of 

“unofficial” legal pluralism is problematic, as the encouragement of private settlement 

by the state legal system (and increasing privatisation generally) has been around for a 
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while, particularly in Australian family law (as well as other areas of law) so to suggest 

it is legal pluralism would mean that the legal system has been pluralistic always. 

 

This “unofficial” legal pluralism that appears with the existence of religious arbitration 

bodies, could be argued as being a form of legal pluralism that attempts to maintain 

the rules of minority religious and ethnic groups, without official state recognition – as 

they are producing legal norms that the state should acknowledge in some way.46 The 

reality in multicultural jurisdictions like Australia, Canada and the UK is that 

alternative mechanisms of dispute resolution and adjudication exist, and operate in 

the shadow of (and somewhat parallel to) state laws. Not only are there the Sharia 

arbitration bodies that have become more visible in recent years in the UK, for 

instance; but there have been other religious bodies, particularly the Jewish Beth Din 

bodies that have operated for years outside the official legal system.47 The Beth Din 

decisions have even received some level of state recognition (a further point in support 

of this “unofficial” legal pluralism). The Jewish Beth Din and religious laws have been 

given some recognition under the Divorce (Religious Marriages) Act 2002 (UK), where 

it states that a High Court judge may refuse to grant a civil divorce if one party in the 

divorce is refusing to give a religious divorce to the other party.48 

 

Outside of recognition of religious laws by the state in the realm of family law, an 

“unofficial” legal pluralism is argued to arise through other religious exemptions – 

which is also referred to as unintentional accommodation. Religious toleration 

through accommodation in some way legalises various “world views” by granting them 

equal rights through constitutional rights that allow religious minority groups to 

organise themselves and operate according to their religious norms and principles; and 

even more broadly by allowing individuals to exercise a freedom of religion and 

conscience.49 Examples of this toleration include religious exemptions offered by the 

state to religious schools (in operational matters), and special tax rules/exemptions 

offered to religious institutions. These concessions follow the basic rights of religious 

freedom and toleration that are offered by modern liberal democratic states.50 Specific 
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religious exemptions have also been offered within these states, for example, in the UK 

there has been accommodation of religious animal slaughter practices, as well a 

religious dress codes.51 

 

Freedom of religion, along with religious exemptions and exceptions offered by states, 

embodies a legal accommodation. There are various areas within the legal realm where 

the law relies on private enforcement – for example, personal laws (like family law, 

that governs relationships between individuals), as well as contracts and torts, and 

property. In these areas of law there is a reliance on individuals bringing forward a 

complaint to the courts.52 Even where such action is taken there is a duty placed upon 

the law breaker to act in remedying the situation. As these areas rely on a “private 

enforcement” it provides scope for religious minorities to follow their own legal norms, 

where victims may choose to forego the state legal system and apply religious legal 

norms instead.53 This private law enforcement offers a “choice”, which appears as an 

unintentional accommodation by the state – creating a “space” for legal pluralism in 

multicultural states.54 Along with religious exemptions offered by the state, and the 

space created for minority religious groups to employ their norms through alternative 

dispute resolution, it could be argued that there is an unofficial legal pluralism 

operating within some multicultural jurisdictions. 

 

Conclusion	

 
Whilst some arguments may point to the rise of an “informal” legal pluralism 

(particularly concerning minority religious laws) in Western liberal states, the concept 

of legal pluralism is problematic. This is due to the wide variety of definitions of the 

term, which ultimately leads to unending debates around what is, or is not, to be 

considered legal pluralism. When looking specifically at the Sharia discussions in 

Australia, Canada or the UK, there may be some “accommodation” of religion by the 

state legal system, but this is not necessarily legal pluralism. In fact, many supporters 

of Sharia arbitration in these states are not requesting separate parallel legal systems to 
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operate alongside state laws. As Archana Parashar argues, it may be “misleading to 

suggest the existence of legal pluralism” when discussing religious laws.55 As such, it 

may be more useful to simply focus on the notion of “reasonable accommodation”. 

This is what Jeremy Waldron, in discussing minority groups, refers to as 

“accommodation within a modern legal system of the norms and requirements of their 

culture or religion…” and considers accommodation as including: 

 

(i) exemptions from generally applicable prohibitions or requirements to permit actions (or 

omissions) required by minority norms but presently prohibited by general law, or 

(ii) giving legal effect to transactions (such as certain types of marriage or property 

transactions) structured and controlled by norms other than those used to structure and 

control similar transaction in the general system of law.
56

 

 

This notion of “reasonable accommodation” appears to be a better means through 

which to approach discussions of accommodating Sharia. It steers clear of the 

different, subjective definitions of legal pluralism that lead to circular debates about its 

nature, whilst considering the legal recognition of certain religious norms and laws. In 

this thesis, I will focus on discussing this idea “accommodation” of Sharia, in both the 

multicultural and legal sense, as it aligns more closely with the notion of “informal” 

legal pluralism discussed above.  

 

Furthermore, when considering Sharia or Islamic community processes in Western 

multicultural states (particularly Sharia councils and tribunals in the UK), the question 

arises as to whether these religious institutions operating in the private sphere can be 

understood as part of a formal religious accommodation. When considering the 

example of the Muslim Arbitration Tribunal, which operates under the auspices of the 

UK’s Arbitration Act, there is a clearer “accommodation” as the religious institution 

has a distinct place within formal state legal processes. This religious body operates in 

a private legal space, but has the potential to be incorporated into the realm of state 

law where privately arbitrated agreements may be recognised or enforced by state 

courts. Sharia councils, on the other hand, are not only difficult to define, but are far 

more informal in nature - placed firmly within the private sphere. Discussing the 
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Islamic community processes in Australia, Krayem and Ahmed propose that there is 

the potential for these processes to be recognised as family dispute resolution.57 This 

potential arises from the increasing preference to keep family disputes out of the state 

legal system, and thus encourages parties to turn to the various forms of family dispute 

resolution available (mediation or arbitration).58 There is a similar turn toward private 

dispute resolution, namely mediation, in the UK – and it is within this realm that 

Sharia councils may be able to find a “space” as a form of alternative dispute 

settlement.  

 

Existing firmly within the private sphere, Sharia councils in the UK have little 

interaction with state institutions. Whilst this means that there is no formal 

accommodation by the state, it could be argued that there is still an accommodation of 

sorts. The fact that these councils are left alone by the state to operate in the private 

sphere, and have not been banned outright, may suggest that they are 

“accommodated”, and that there is a religious freedom granted to groups in this area. 

The division of legal regulation into public and private realms does not mean that the 

private sphere is completely unregulated. Even where the law may not interact directly 

within the private sphere and religious bodies, other state institutions (i.e. public 

policies) can and do regulate behaviour within the private sphere. As such, the state 

has the power to place restrictions on bodies, like the informal Sharia councils, but 

have not presently done so.  Ultimately, the deference of power and increasing 

privatisation of family law by the state means that there are opportunities for greater 

religious freedom and accommodation – and both the Muslims Arbitration Tribunal, 

and the informal Sharia bodies in the UK, appear to have found a “space” to establish 

and operate in this way. 
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CHAPTER	THREE	

Sharia	Law	
 

In Chapters One and Two, I outlined the multiculturalism and feminism discussion, 

and the idea of legal pluralism – two frameworks that are often employed in discussing 

Sharia in the West. Regardless of the framework against which Sharia is discussed, it is 

important to understand what Sharia is, and the arguments that arise in support for 

and opposition to Sharia both in Muslim-majority states and Western liberal 

democracies with growing Muslim minorities. Thus, in this chapter, I offer a discussion 

of Sharia, in particular, an outline of what Sharia is, how it governs Islamic family life, 

and the main principles surrounding marriage and divorce. Islamic family law is often 

the area in which calls for accommodation are centred – with practising Muslims living 

in the West seeking greater recognition of their religious obligation when family 

disputes (like divorce) arise. This is the area in which liberal feminists would argue the 

biggest incompatibility with secular state family laws and norms arises. It is important 

to examine the rights of women under Sharia, in order to better understand the Sharia 

discussions that develop – including how Sharia and the human rights framework 

interact (and whether there is a compatibility). This includes consideration of 

international women’s rights obligations and whether Sharia can be reconciled with 

these. There are many misunderstandings about the religion, along with stereotypes 

that are perpetuated by politicians and the media in the West, which make it difficult 

to understand what exactly Islam is and what Sharia entails. In fact, Islamic (or 

intersectional) feminists may argue that religion is an integral part of a religiously 

devout woman’s identity and agency, and thus, is an essential mechanism through 

which they are able to achieve equality and recognition of rights.1 Moral and religious 

values can form an inherent part of an individual’s identity (as noted in arguments 

raised by supporters of multiculturalism, that were discussed in Chapter One). 

However, the differences that arise in Sharia practised by Muslims living in the West 

and the principles and values of secular law is where debate develops. As such, it is 

important to outline what Sharia is before discussing the Sharia debates that occur in 

relation to multicultural accommodation in Australia, Canada, and the UK. This is 

necessary, in order to understand the myriad of perceptions and understandings of 
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Sharia that ultimately underlie these debates. Another facet of the Sharia debates is the 

compatibility of principles of Sharia with international human rights, as such I will also 

briefly discuss the objections to Sharia that arise from a human rights perspective.  

 

What	is	Sharia	Law?	

 

Sharia law is the Islamic religious law that is derived from the Qur’an (the holy book in 

Islam) and the Sunnah (the actions and words of the Islamic Prophet Muhammed).2 

The Sunnah was recorded by the companions of the Prophet, and these accounts are 

known as the hadith. With the Qur’an and the Sunnah as the primary sources of Sharia 

(divine law), Islamic jurisprudence and laws are inferred from these sources by Islamic 

scholars and jurists – this is known as fiqh, the knowledge of rights and duties.3 In the 

centuries following the death of the Prophet. Islamic jurists and scholars interpreted 

the Qur’an and hadith in search of the code of conduct (obligations and rights) by 

which Muslim people should abide and structure their lives. It is important to note 

that “authoritative collections of hadith” were only compiled in the 9th century, so 

there are a variety of legal opinions and views reflected in the different versions that 

have been recorded and followed.4 In cases where the Qur’an and Sunnah do not give a 

direct and clear ruling, these scholars referred to secondary sources to derive legal 

reasoning and directive.5 To be a scholar with the authority to offer such legal 

reasoning, one must be knowledgeable in all the legal-related verses of the Qur’an and 

the hadith, as well as fluent in the Arabic language of the Qur’an and hadith.6 Whilst 

the sources of Sharia are easy to identify, it is important to note that there is diversity 

within the practice and understanding of Sharia law based on the distinct divisions of 

Muslims into groups (the two main being Sunni and Shi’ite, amongst other smaller 

groups). 7 The division amongst Sunni and Shi’ite groups appears largely political in 
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nature; whilst there is adherence to the same scripture and basic pillars of Islam, there 

are disagreements about the Prophet’s successor upon his death.8  

 

In addition to this, Muslims may follow the Sharia interpretation and ruling of a 

particular school of thought. There are four main (Sunni) schools of Islamic legal 

thought (Hanafi, Maliki, Shafi, and Hanbali) based on the interpretations of four major 

jurists in the 8th and 9th centuries after which the schools are named.9 The difference 

between the schools of jurisprudence appears to concern variations in the 

interpretation of the religious texts, as well as the geographical location of each 

schools’ followers. For instance, the Hanafi school of thought is dominant in South 

Asia and Turkey, Maliki followers appear dominant in North Africa, Hanbali are found 

in the Gulf region of the Middle East, and Shafis are largely based in South East Asia 

and Egypt.10 Outside of the differences in Sharia that arise between the different 

schools of thought, the Sharia followed in each part of the world differs too. Sharia law 

in the West is not the same as Sharia practised in majority-Muslim states, but even 

between these majority-Muslim nations there are differences in the “version” of Sharia 

that is implemented.11 As such, when arguing for greater recognition of Sharia in 

Western multicultural societies, it is not possible to pinpoint a cohesive body of Sharia 

that can or should be accommodated.  

 

Islamic	Family	Law	

 

Sharia family law governs a variety of personal law matters, namely: inheritance, 

property, marriage and divorce, and child custody. Inheritance, marriage, and divorce 

are the key areas that are focused on in discussions of Sharia in the West. Many 

Muslims living in secular states choose to abide by these principles, in addition to the 

secular state laws, and find ways to follow both. To better understand what the Sharia 
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provisions around inheritance, marriage and divorce, and child custody entail, I will 

outline the key principles in each area. 

 

Inheritance		

	

The Islamic law of inheritance (also referred to as mirath) is one of the most detailed 

and explicitly outlined areas of Sharia offered by Islamic jurists over the centuries. 

Drawing on verses of the Qur’an, and stories of the hadith, the eligible heirs and shares 

of inheritance are defined.12 Those that may inherit are blood-relatives, namely, 

mothers, fathers, daughters, sons, wives, nephews, nieces, uncles, and aunts.13 The 

estate, first and foremost, must cover the costs of the deceased, for example, burial 

expenses and any outstanding debts; and then the rest of the estate may be distributed 

in accordance with the provisions outlined under Sharia. Wives receive one-eighth of a 

husband’s property if the husband has any children, and is qualified due to the fact 

that they are given a dowry upon marriage to ensure their financial security; whilst 

distant (blood-related) relatives (such as cousins) may also have claims to inheritance 

in situations where there is, for instance, only a daughter from the marriage.14 Sons 

receive inheritance that is double that of a daughter’s share.15 There are differences in 

the approaches of the schools of Sunni and Shi’ite legal thought, with Sunni 

inheritance laws being more rigid, particularly in terms of making a will or bequest of 

greater inheritance to a family member.16 

 

Marriage	and	Divorce	

 

Marriage and divorce are two of the most significantly discussed areas of Sharia, 

particularly when discussing greater accommodation in multicultural societies, like 

Australia, Canada or the UK. As with inheritance, many Muslims living in secular 

states will navigate the terrain between the civil state laws on inheritance, marriage 

and divorce, and their religious obligations, in order to satisfy the requirements of 
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both. The accommodation of religious marriage ceremonies is possible and quite 

common under the legislative provisions around marriage in all three states (as will be 

discussed in Section Two). The real challenge arises when it comes to the divide 

between religious divorce, and the divorce provisions outlined in the state laws. 

 

In Islam, marriage is “a solemn civil contract between a man and a woman” that is 

referred to as a nikah contract, and is binding on both parties.17 It is a privileged and 

central area in Islamic family law and life.18 There are number of conditions that need 

to be satisfied in order for a nikah to be valid and recognised as a Muslim marriage 

contract.19 One element of the marriage contract is the mahr, which is a “nuptial gift” 

or compulsory payment given to the wife by the husband as consideration for the 

marriage.20 There are two parts to mahr: that which is given at the time of entering 

into the marriage contract, and that which is deferred to be paid if/when the marriage 

is dissolved (either by death of the husband or divorce). One of the purposes of the 

mahr is to ensure the financial security and independence of the wife.21 The issue of 

secular courts recognising mahr and Islamic marriage contracts is one that has been 

discussed often in the Canadian and British contexts, but only once in the Australian 

context.22 

 

In terms of divorce, there are several options outlined under Sharia law, including the 

various costs that may be associated with each path to divorce. A husband can divorce 

without any specific grounds or reasons, and does not need the consent of his wife to 
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do so.23 This avenue of divorce is referred to a talaq, and consists of the husband 

declaring three times that he is divorcing the wife. However, with this divorce option, 

the husband has an obligation to pay any deferred mahr in completion upon the third 

declaration of talaq.24 Whilst Sharia does provide women the ability to seek a divorce, 

it is not as straightforward or easy when compared to the talaq option available to men 

- unless the ability to unilaterally terminate the marriage has been delegated to the 

wife in the nikah contract.25 Outside of this possibility, the different options for divorce 

available are a khul or faskh divorce, which require the wife to apply to Sharia bodies 

or a qadi (religious leader/advisor). A khul divorce is where the wife has the husband’s 

consent to seek a divorce (though this requirement of consent is contested amongst 

the different Islamic schools), but absolves the husband from any obligation to pay any 

promised, deferred mahr.26 A faskh divorce requires the wife to ask the court or qadi to 

dissolve the marriage based on one of the grounds of divorce (that establishes a “fault” 

on the husband’s part).27 These grounds for divorce include: impotence, insanity, not 

financing the maintenance of the wife (or asking the wife for money), and 

mistreatment. These categories of divorce are contested in terms of the specific 

requirements needed for divorce according to different schools of thought, and are not 

necessarily as distinct as they initially appear. For instance, there are several versions 

of khula, and the faskh divorce option is not accepted by all the schools of Islamic legal 

thought.28 

 

When it comes to the question of greater accommodation of religious minorities, 

particularly Muslims in the West, a key argument surrounds the inherent differences 

of Sharia from Western liberal ideals that are embedded within state laws. One 

similarity to Western liberal ideals around divorce is the option for “no fault” divorce. 

In all three countries considered in this thesis, there has been the establishment of 

civil “no fault” divorces. However, issues of compatibility arise between Sharia 

principles surrounding divorce and those that exist within the civil law, with women 

often not placed on an equal ground in negotiations under Sharia. As will be discussed 
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below, women are not equal in terms of evidentiary compatibility, and inheritance 

rights. While there are provisions for women to divorce, it is a lot harder than the 

divorce provisions available to men, and many devout women feel compelled to seek 

advice and divorce from religious leaders in the community. 

 

Sharia	and	Women	

 

The most common discussion that arises around Sharia in debates around greater 

accommodation and recognition of religious laws in secular states is the place of 

women. The gap between human rights doctrines and the gender biases that emerge in 

religious laws and norms are often too far apart to easily reconcile. Like various other 

religions, Islam (and therefore the principles of Sharia) assign distinct spaces to men 

and women (through outlining rights and responsibilities). It is these seemingly 

unequal assignations of rights that sparks feminist opposition to any recognition or 

accommodation of Sharia, as witnessed in the debates that have arisen in the UK, 

Canada, and to a lesser extent, Australia.  

 

So, what is the place of women under Sharia? Sharia, irrespective of the school of 

thought, is based on particular ideals and conceptions of gender that assigns men and 

women different rights and responsibilities – which are essentially based on what the 

Qur’an notes as being their uniquely advantageous qualities, in which they excel 

compared to one another.29 Within this view, men are seen as physically stronger and 

“excel” women in “constitution” which gives them a greater ability to face dangers and 

survive hardships.30 By comparison women are assigned “softer” qualities, which focus 

on their strengths in providing “love and affection”, a natural division that 

complements men and women to help the “progress of humanity”.31 Following on from 

these qualities that are assigned to men and women, the responsibilities under Sharia 

are gendered, with differences in marriage responsibilities, in inheritance rights, and 

the ease of obtaining a divorce. 
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While Sharia Law covers various areas of personal life, from marriage to inheritance, it 

is often characterised as being oppressive to women, with the example of inheritance 

laws illustrating an area where this arises. Under Sharia, women face discriminatory 

outcomes whereby they receive a mere fraction of the deceased’s estate – which leaves 

many women financially vulnerable.32 A particular example is that a wife may never 

inherit more than one-fourth of the estate, and this is lessened if she has children. 

Similarly, when inheriting from a parent, women generally receive only half the 

amount received by a brother.33 Given this unequal treatment of women, this is where 

opposition to multicultural accommodation may argue that policymakers should 

consider the inequities inherent within Sharia Law before granting Islamic groups 

rights to self-govern; thereby giving effect to religious and cultural views that may trap 

women in poverty or abusive relationships.34 It is this argument that is at the heart of 

the Sharia debates in Canada, Australia, and the UK. 

 

Women are provided with a mahr in marriage in order to help them maintain some 

semblance of financial independence. However, there are a number of other 

provisions, which place women in a disadvantageous situation. Essentially, the power 

allocation within marriage is unequal with the husband retaining greater control and 

power.35 But even prior to entering marriage, women are wed under the permission of 

their guardians, who facilitate and ultimately agree to the marriage.36 Within a 

marriage, men, as the “stronger” sex are responsible for maintaining the wife, by 

providing food, shelter and clothing.37 However, in return the responsibilities of the 

wife are to ensure obedience to the husband, and to provide physical companionship.38 

In terms of divorce, Sharia does not allow equal access to divorce on the part of men 

and women and this contravenes various international conventions on women’s 

rights.39 As discussed above when outlining the types of divorce available, it is clear 

that men are able to divorce without any obligation to seek consent from the wife, 

though women are provided for by the requirement for husbands to pay out deferred 
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mahr; and in this way they are supposed to be protected from ending up destitute and 

without any means for surviving. However, the difficulties in a woman seeking divorce, 

and the forfeiture of mahr places women in a precarious situation, where they have to 

prove that a divorce is justified and may end up financially burdened. The gender roles 

that underlie Sharia are distinctly evident in this area of governance, and they also 

extend to matters of child custody that arise in divorce. Principles surrounding child 

custody are gendered by placing fathers as the legal guardians, through their role as 

the financial heads of the families - whilst mothers are seen as “caretakers” with 

primary responsibilities in looking after children during the early childhood years.40 

The division of responsibilities along gendered lines, has often meant that Muslim 

women are discouraged from pursuing educational opportunities or work outside of 

the home, as there is a reinforcement by communities and families of their 

responsibilities and “necessary” caretaker role within the home.41 

 

Sharia	Debate	in	the	West	

 

The Islamic family law outlined above is often the area, which centres on debates 

around Sharia accommodation in the West. Tensions arise between secular family law 

provisions and the precepts of Islamic family law,42 as illustrated in debates like that 

which arose in Ontario in 2003. The idea of accommodating potentially incompatible 

norms drives opposition to Sharia, though these arguments often fail to consider the 

fact that many debates on Islam occur in shifting contexts. For instance, debates about 

the practice of Sharia are often transferred from Muslim-majority countries to the 

West without recognising a growing environment (and effects) of securitisation and 

Islamophobia in a post-9/11 world.43 It is important to look beyond the narrow lens of 

arguments opposing Sharia to understand that with the growing Muslim population in 

the West (particularly, in a post-colonial world), accommodation is a necessary 

discussion to be had.44 There is a need to understand the arguments for and against 
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Sharia, but also the inherent misconceptions that are reinforced sometimes 

unwittingly, but often consciously.  

 

Key arguments supporting the accommodation of Sharia reiterate the idea that religion 

is an inherent part of an individual’s identity, including Muslim women. Where it is 

argued that Sharia is oppressive, some would argue that it is not as oppressive as it is 

made out to be, and that Islamic family law offers women fair outcomes (for example, 

allowing women to keep their property upon divorce), and that “Sharia would favour 

women 80% of the time”.45 Following these arguments is the idea that the Sharia that 

is covered in the media or practised by some groups or individuals within society is 

“being improperly applied”.46 It is similarly argued that Sharia can align with liberal 

values, with examples of Muslim-majority states drawn upon to illustrate this idea. In 

particular, Tunisia’s approach to Islamic law saw the adoption of relatively liberal ideas 

into their family law code in banning polygamy - justification of which was 

interestingly drawn from Islamic principles.47 Furthermore, it is sometimes argued that 

Sharia recognises human rights. However, this is a contentious claim as there is 

evidence that Sharia (particularly that practised in Muslim-majority states) is 

inconsistent with the ideals of human rights outlined in modern day international 

covenants – namely, the Universal Declaration on Human Rights, and International 

Convention on Civil and Political Rights.48 

 

Exploring Sharia in relation to the international human rights framework provides an 

added dimension to the debates around the compatibility of Sharia with liberal 

democratic ideals – particularly when considering how Islamic law does not align with 

human rights protections, as there appear to be inconsistencies. Such a discussion 

sheds light on whether the competing human rights of freedom of religion and 

women’s individual rights can successfully co-exist and be granted equal protection, or 

whether one should be more greatly safeguarded than the other. Shirish Chotalia and 
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Dominic McGoldrick examine this idea of compatibility in the Canadian and European 

contexts (respectively).  

 

Chotalia in her work Arbitration Using Sharia Law in Canada adopts a constitutional 

and human rights perspective to her exploration of the Sharia debate in Canada. 

Chotalia provides a background to the Canadian Sharia debate that arose in 2003 with 

the request of the Islamic Institute of Civil Justice’s request for Sharia Courts; 

highlighting arguments put forth by female Muslim human rights activists, such as 

Shirin Ebadi, who argue that Islamic tribunals open the door to the potential abuse of 

human rights (specifically, for Muslim women).49 Chotalia follows this up by stating 

that Islamic law relies on individual interpretations, and thus, without a centralised 

law could lead many interpretations that go against human rights and are anti-

democratic in nature. To strengthen the argument, a number of ways in which this can 

happen are outlined, most notably, through suppression of women’s sexuality, forced 

veiling and polygamy. Chotalia also examines Sharia Law in relation to the 

Constitution of Canada, including the Canadian Charter of Rights and Freedoms (the 

Charter), which embeds human rights into the supreme law of Canada. When taken in 

relation to the Charter, the general rules of Muslim law appear on the surface to 

infringe the Charter, and thus human rights – specifically freedom of speech, freedom 

of association and gender equality.50 In the interests of providing a balanced discussion 

Chotalia also looks at the other side of the debate - the freedom of religion. However, \ 

Chotalia concludes that there are various parameters and limitations, and that 

ultimately the freedom of religion is not absolute. To further drive home this point 

Chotalia refers to the International Covenant on Civil and Political Rights in order to 

highlight the limitations and note that the freedom may be limited where it is 

necessary to protect public safety, order, health, morals or the fundamental rights and 

freedoms of others.51 Ultimately, Chotalia determines that from a human rights 

perspective it is difficult to reconcile the rights of women and freedom of religion. 

Chotalia, sees secular laws as preserving and safeguarding freedom of religion, but 
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argues that allowing Sharia law would essentially jeopardise equality rights of 

women.52 

 

Like Chotalia, McGoldrick provides an informative discussion of Islamic law in respect 

to human rights. However, examination of the topic focuses on the European context - 

specifically the compatibility of Sharia rules with the European Convention on Human 

Rights (ECHR). McGoldrick begins by emphatically stating that Sharia law is not 

compatible with the ECHR. For McGoldrick, the biggest challenge is: “how should 

Muslims be positively accommodated and integrated within European states?”53 This 

question is an important one, particularly in terms of the effect that such positive 

accommodation may have on women. As such, the discussion that follows in 

McGoldrick’s work proves to be very insightful as he examines questions of whether 

Sharia law is compatible with the very concept of human rights. On this point, 

McGoldrick believes that it is not necessarily incompatible as there is much in the 

history of Islamic doctrine that is consistent with human rights. However, the issue for 

McGoldrick is what he states as the need for “theological re-interpretations” of Sharia 

to bring it up-to-date and conform to the modern human rights framework.54 

 

To better understand the issues that arise in the examination of Sharia law and human 

rights, McGoldrick provides an analysis and critique of the Refah case heard by the 

European Court of Human Rights (ECtHR). Refah concerned the dissolution of an 

Islamic political party in Turkey, with a fundamental issue being the proposed plurality 

of legal systems. The ECtHR ultimately concluded that the party’s intention to 

establish a Sharia regime was incompatible with the fundamental principles of 

democracy; which meant dissolution of the party was justified, and did not breach the 

ECHR’s provision of freedom of association.55 For McGoldrick, Refah highlights the 

major issues surrounding the compatibility of Sharia law with international human 

rights law – that the difference in terms of liberal democratic ideals and Sharia is too 

large.56 Following this conclusion, McGoldrick states that the real question perhaps, is 
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whether there should be accommodation of Islamic law through adoption of particular 

rules of Sharia, rather than a general adoption of Sharia law.57 Similarly, he notes that 

perhaps Sharia could be adopted through allowing more religiously based opt-outs 

within the secular law system.58 Ultimately, McGoldrick concludes by advocating an 

active engagement between Muslims and the ECHR rather than incorporation of 

Sharia law into the law of European states. It is in this way, McGoldrick notes, that 

Sharia law may possibly be accommodated in a way that is compatible with the human 

rights framework, but that even so it would still be a difficult battle.59 Based on this 

suggestion, perhaps, through a careful and close engagement with Muslim 

communities, a “middle ground” can be found between accommodation of religious 

laws and the protections found in international (and domestic) human rights laws. 

However, the biggest obstacle would be in reconciling the protections afforded to 

women within human rights doctrines and the gendered principles and hierarchies 

that exist within Sharia. 

 

This apparent incompatibility between Sharia law and principles of human rights (as 

found in international doctrines) is compounded by other criticisms of Sharia. A key 

criticism is that there is no one version or “code” of Sharia, and thus in debates for 

accommodation of Sharia in the West, there is no single body that can be referred to in 

reference for what Sharia is, or is not. This variance in the understanding and practice 

of Sharia is then used as the basis for arguing that any accommodation is “vulnerable 

to political control and manipulation”, as there is a reliance on religious leaders (who 

are often self-appointed – an idea explored further in Chapter Ten) to interpret and 

implement Sharia.60 The views of religious leaders and the “average” Muslim living in 

the West can be vastly different, with many viewing Sharia as an ideal or symbol that is 

invested with personal meaning, which differs to the “code” that is often heralded by 

religious leaders.61 Similarly, the position of women within these interpretations of 

Sharia is often a driving influence in the opposition to accommodating Sharia in the 

West (in discussing religious arbitration, or otherwise). There is a reality of a high 

incidence of male-female sexual violence in Muslim countries.62 However, to simply 
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reduce this, as being a derivative of religious norms and principles can be problematic, 

as this sexual violence and oppression stems from socio-cultural attitudes and 

practices that are inherently patriarchal and misogynistic, and influence the 

interpretation of religious laws (where religion and cultural traditions become 

intertwined).63 

 

Despite these criticisms that are often directed towards Sharia, in particular when 

discussing accommodation in the West, it is important to note that there are many 

misconceptions that arise surrounding Sharia – with confusion arising from the 

different practices within different Muslim nations and Muslim communities. 

Contributing to this confusion are media representations in the West of Sharia 

stereotyped as merely being about violent floggings and beheadings, with news media 

emphasising notions of Islam as “barbaric” and a “dangerous threat”64 – ideas which 

then form the basis of arguments opposing religious freedom and greater 

accommodation. Whilst these practices may take place in some parts of the world,65 it 

is problematic to categorise the increasingly different and adapted versions of Sharia 

that are being practised by Muslims in the West in the same way – where Muslims are 

often straddling two worlds: the secular, liberal democratic beliefs of their Western 

liberal democratic state, and their religion. Underlying some of these misconceived 

views on Islam in the West is the growing influence of Islamophobia, and the general 

“throwback” to Orientalist conceptions and ideals of Muslims and the Islamic world, 

which typically labelled them as being “barbaric” and “uncivilised”.66 These Orientalist 

attitudes continue to form the background of arguments that are raised by politicians 

in various Western countries. A good example being the recent statements made by 

Australian Senators Pauline Hanson and Cory Bernardi, in lobbying for greater 
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investigations into Sharia.67 Notably, throughout Hanson’s election campaign in 2016, 

she called for a Royal Commission or Inquiry into Sharia.68 This anti-Sharia sentiment 

was reinforced again in her maiden speech to the Australian Senate in November 2016, 

with calls to ban Muslim immigration. 69  These ideas of Muslim women being 

repressed, and the “violent” physical punishments that are issues in some Muslim 

countries are emphasised, and sometimes dramatised with the intent to create and 

reinforce a general suspicion and distrust of Muslim communities.70 With the threat of 

terrorism becoming a prominent political issue post-9/11, these ideas underlie 

Islamophobia, which has become a reality that influences various political and social 

discussions, and works to perpetuate the categorisation and stereotyping of Muslims 

(this is discussed further in Chapter Nine). 

	

Conclusion	

 

This chapter outlines the essence of Sharia law, particularly in relation to familial and 

personal law matters – namely, inheritance, marriage and divorce. The most common 

point of contention in Sharia debates in the West is those surrounding the 

compatibility of Sharia with Western liberal ideals around equality and human rights. 

There are certainly areas where Sharia does not align with ideals of women’s rights and 

equality that have emerged within contemporary rights discourses and family laws 

within countries like Australia, Canada, and the UK. Sharia assigns certain rights and 

responsibilities to men and women in marriage and divorce, and the reconciliation of 

these principles with civil marriage and divorce laws may be tricky. That said, many 

Muslims in the West have been working to meet the requirements of both their 

religious obligations and that outlined by their state’s laws, so perhaps this is not 
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impossible. The concern that arises from the perspective of liberal feminists is how to 

ensure that Muslim women are treated fairly, and their rights are protected from 

potentially oppressive situations that may leave them with no avenue for justice or 

recourse in family law matters. However, this raises questions about the agency of 

Muslim women and the ways in which they are characterised and stereotyped within 

discussions concerning their “interests”, rights and access to justice, an idea that I will 

explore in the following chapter.  



	62	

CHAPTER	FOUR	

Muslim	Women,	Choice	and	Agency	
	

In this chapter I explore the idea of Muslim women and agency. The discussions by 

liberal feminists in challenging multicultural accommodation of culture and religion, 

and more particularly Sharia law (which is seen to be most incompatible with liberal 

ideals) often characterise Muslim women as lacking agency in order to reiterate the 

argument that they are “oppressed” internal minorities within the minority religious 

group. However, as Shakira Hussein has argued when examining the “choice” versus 

“force” dichotomy that appears to arise when discussing Muslim women and veiling, 

this simplification of Muslim women and their position as agents can be problematic. 

In outlining the choice-force discussion, I will argue that Muslim women can and do 

have an agency (of sorts) that cannot be completely dismissed. In fact, Islamic 

feminists in both Muslim majority states, and in Western liberal democracies, would 

argue that Islam can be empowering for Muslim women. However, as the term Islamic 

feminism is also widely contested, I will also explore the arguments of intersectional 

feminists, particularly in the context of the Canadian Sharia debate that arose in 

Ontario. Ultimately, one of the inherent problems is that Muslim women are often 

characterised as victims that “need saving”. This is accompanied by a general silencing 

of Muslim women by dominant male figures, as well as liberal (secular) feminists that 

claim to speak for them. Without including Muslim women in the discussion, we can 

never truly address the gender hierarchies and biases that exist within the minority 

religious/cultural communities, but also within more formal institutional bodies. 

 

Muslim	Women	and	“Choice”	

 

A prominent argument against the recognition of Sharia Law in “secular” states, such 

as Australia, Canada and the UK, is that there are underlying inter and intra-

communal pressures. These pressures involve the possibility of forced, involuntary 

participation of individuals in cultural or religious practises, which are justified by 

dominant members of the group, who outline the practises to be central to complying 
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with the tenets of a religious faith (in this discussion, Islam and Sharia).1 Essentially, 

the “choice” given to women to choose religious arbitration over secular remedies may 

not be viewed as not a truly “free” choice, as it raises questions of loyalty to the 

religious group and community.2 Hussein explores this idea of “choice” and “force” in 

relation to Muslim women’s choice of dress and veiling. In this example, it is noted 

that women typically do not choose, but rather negotiate such issues, and that this 

negotiation is not on equal terms between Muslim women, and their families and 

communities (including the wider secular society).3 Muslim women are caught 

between the patriarchal demands of their religious faith and the racism of the external 

secular society. Furthermore, what is often referred to as “choice” may actually be 

mandatory or obligatory.4 Ultimately, Muslim women may feel obliged to participate 

in religious arbitration under a Sharia tribunal, due to the pressures from community 

and family – as a religious and cultural upbringing may influence women’s views and 

actions.5 In particular, devoutly religious women may face the greatest pressure to 

consent to religious arbitration, and thus the idea of choice is, in a sense, illusory.6 

Forced participation leads to the threat of harsh and unconscionable outcomes for 

women.7 On this basis it is difficult to ensure free and voluntary consent by women to 

religious arbitration, and thus it may be viewed as a mechanism through which 

achieving and ensuring gender equality is not realistic.  

 

Similar concerns arise in relation to women’s “free choice” to elect or opt out of 

religious arbitration, if Sharia tribunals were to be allowed (in the West), based on the 

fact that religion establishes idealised and gendered images of women as mothers, 

caretakers and moral guardians of the private sphere.8 It sets up traditional roles where 

women and men are unequal, and based on this seemingly “authentic” identity of a 

woman, a Muslim woman selecting secular legal recourse over a Sharia tribunal would 
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be viewed as disloyal.9 With women viewed as playing an important role in 

contributing to and maintaining the religious group’s collective identity, they may be 

pressured into turning away from secular society and legal processes in favour of their 

duty to religion.10 In much the same way, women who have recently migrated to a 

secular state (like Australia, Canada or the UK), may not have a formal education or be 

fluent in the state’s official language, and may be accustomed to their religious and 

cultural communities and only have contact with their families.11 This argument about 

migrant women being uneducated has been misappropriated by some governments 

(namely, the UK government under former PM David Cameron) in justifying state 

policies that reinforce an underlying (and growing) Islamophobia in state institutions 

(an idea that will be explored further in Chapter Nine when looking at formal 

institutions). Regardless of the ways in which the state has drawn on this insulation of 

Muslim women within their communities for their own political purposes, the 

overarching issue that arises is that it may lead to coercion to participate in religious 

arbitration, without a complete understanding and knowledge of all the options 

available. Thus, patriarchal structures could continue to dominate, and women would 

be no closer to having achieved equality and truly “free” choice. 

 

It is argued that in moving towards a protection of Muslim women’s rights and 

equality, it is necessary that minority cultural and religious groups modify their 

attitudes towards women and the perceptions of their roles within the group. There is 

a need to acknowledge intra-group inequalities, as well as a need for adequate 

representation of less powerful members (namely, women) in the minority group so as 

to prevent harm coming to the interests of vulnerable members.12 Often representation 

of minority cultural groups is conducted by those deemed official spokespeople, and 

are predominantly men.13 It is suggested that by allowing subordinated members 

within cultural groups to have the opportunity to participate in the policy-making 

processes undertaken by the government, they may be better able to protect their 
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rights.14 This is more of a positive action rather than mere resistance to patriarchal 

domination and gender inequality.  

 

Dialogue between cultures (that of the wider society and the minority group) along 

with intra-group contestation is important in reforming cultural identity and structure, 

and forming one that rejects the typical multicultural approach – which often 

reinforces gender inequalities, rather than encouraging greater rights for women 

within the group.15 Adopting a multicultural approach, guided by ideals of including 

women, and equality for all members of the group, may be more effective in 

democratising the private sphere and addressing issues of oppression and prejudice.16 

Therefore, it is important for governments to create policies that respond to cultural 

minorities’ requests for group rights, but where adequate representation and 

consideration of vulnerable members are taken into account.17 Ultimately, to realise 

equality for women within the realm of cultural rights, it is important that women are 

fully represented in negotiations for group rights from the beginning, in order for them 

to achieve better protection of their rights. If not, women will be no closer to achieving 

equality. 

 

The very idea of culture, it is suggested, is one that is fluid and can constantly be 

transformed and renegotiated.18 Confining discussion of cultural rights to one that only 

considers power relations is futile as it does not take into account the other intra-

group differences, and places women as perpetual victims who cannot possibly bring 

about change for themselves.19 As such, perhaps a more productive (and effective) 

approach in bringing about women’s equality within minority cultures is to find a 

balance between the approaches of multiculturalism and feminism. The compatibility 

of the two is often contested, and feminists argue that there is a fundamental conflict 

that cannot be resolved. This is based on ideas derived from Okin’s arguments 

(discussed in Chapter One), where group rights are viewed as working to benefit male 

members of the group over others.20 However, it is possible that the conflict is not that 
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deep, and that by finding a balance between the two approaches a more effective one 

can be introduced, to grant women greater equality.21 Thus, in exploring state 

multicultural policies and the limits of “reasonable accommodation”, there could be a 

possible compromise where the special group rights of religious groups that Kymlicka 

and his fellow multicultural theorists advocate are recognised, in addition to greater 

gender equality rights and protections. 

 

One suggestion on how a multiculturalism approach to group rights could take into 

account feminist concerns, is by introducing policies that incentivise groups to 

reinterpret their traditions, in a way that preserves their culture but also improves 

women’s standing and equality within the group.22 This could be achieved through a 

multicultural approach that has internal protections that balance the harms of cultural 

practises against the value attributed to those practises by the culture.23 Whilst this 

approach may not be entirely neutral, if the best possible efforts are made to 

understand the practises and an assessment made of all the relevant factors, the harm 

of the practise could in some way be weighed against its value. Thus, it could be an 

effective way to move towards achieving greater equality for women within minority 

cultures. 

 

Similarly, multicultural policies could be viewed as providing a means by which 

members of minority cultures can facilitate participation. Rather than being seen as 

merely reinforcing the inequality of women, it could be taken to be an opportunity 

through which the marginalised members (women) can transform the patriarchal 

nature of the culture.24 This leads into the idea of “agency”, which is seen as a key 

mechanism through which the private sphere, for instance, can be transformed and 

shaped via engagement with social, economic and religious contexts and frameworks.25 

Agency is inherently related to the idea of helping women engage with their cultural 

group in working towards changing the repressive structures and practises. However, 

feminists like Okin argue that if women are accepting of the norms of the culture, 

which, in relation to liberal ideals, could be considered illiberal norms, then there can 
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be no agency; that agency would essentially be a useless, ineffectual concept.26 Whilst 

agency may be considered a means by which to work towards enhanced rights for 

women, a key issue that arises is whether women can have agency without completely 

shunning practises that may be considered illiberal. Ultimately, a multicultural policy 

that considers the internal inequalities, and provides protection for vulnerable 

members might be an effective means by which cultures that operate mainly within 

the private sphere can be transformed to grant women equality. However, achieving 

this greater participation of vulnerable members of minority groups is limited by the 

inherent gender hierarchies that operate both within religious groups and the state. It 

is important to recognise these gender hierarchies (an idea explored in Chapters Nine 

and Ten) before any participation by Muslim women might be effective to bring about 

change and greater equality in institutional structures. 

 

Islamic	and	Intersectional	Feminism	

 

Supporters of multiculturalism, in particular the proponents of the establishment and 

recognition of Sharia law, argue that there is a “right to exit” that would sufficiently 

protect vulnerable members of the group.27 However, this so-called choice would not 

truly protect the rights of women, as it is an “either/or” choice – to either conform to 

group norms or leave the group.28 The problem that arises is how an individual would 

actually go about exiting their culture, which is an inherent part of their identity. It 

does not provide empowerment to women, especially those who identify themselves as 

religious, and want to honour their religious duties, as they would not find it easy to 

turn their back on the community.29 Thus, they would most likely feel pressured to 

“choose” religious arbitration, rather than risk losing their place within the group. As 

such, it would appear that a strict separation of law and religion should be maintained. 

However, the argument that gender equality would not be possible if Sharia Law was 

to be allowed under policies of multiculturalism is challenged by the argument that 

denying recognition of Sharia law will lead to greater risk of victimisation of women. 

Since Sharia law is practised in an unofficial capacity within personal lives, the denial 

of non-state religious tribunals would be likely to push these tribunals and practises 
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underground, where no state regulation or legal recourse would be available to those 

vulnerable members of the group.30 Thus, women would, arguably, be further 

victimised and oppressed by unjust rulings that are not within a formalised system 

with review mechanisms and standards. As such, supporters of Sharia arbitration 

bodies would potentially argue that to have a chance to achieve greater gender 

equality, it is necessary to recognise Sharia law and keep it out of the unregulated 

“shadows of the law”. 

 

In much the same way, it is argued that religion could in fact give women greater 

rights, and actually conforms to such equality rights.31 Islamic and intersectional 

feminists argue that religious traditions can be modified, and that religious 

understanding is constantly changing, not static and fixed.32 In fact, many Muslim 

women in the West (such as Canadian and Australian Muslim women) perceive Islam 

to be a religion that has traditionally provided safeguards for women’s rights and 

promoted gender equality.33 Furthermore, it is argued that the idea that Canadian 

Muslim women would be vulnerable and incapable of making autonomous decisions is 

ill-conceived; and that issues of gender inequality are not just situated within the 

Muslim community, but also exist in the wider Canadian society.34 In essence, the 

Sharia debate should have taken into account that Canadian Muslim women may not 

be manipulated or oppressed, as they are individuals capable of making decisions.35 

 

Intersectional feminists36 would argue that culture and religion, as inherent parts of 

women’s identity, can in fact be empowering. Opposition to multiculturalism 

advocates a situation whereby women are pushed to choose between their 

culture/religion and their individual rights (as outlined by Western liberal feminists 
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and rights discourses) – but this ultimately discounts the fact that many women live 

within patriarchal Muslim-majority states are still are able to exercise agency.37 This is 

the same for women in minority groups living in multicultural societies. Framing 

women as “vulnerable members of cultural groups” conceals the reality of women in 

these groups having and exercising real agency; whether this be in challenging 

discriminatory gender hierarchies from within the group, or looking for ways to engage 

with external movements in order to attain support needed to enact or encourage 

change to gender-biased cultural practises.38 For religious women the ideals of what is 

often termed “Western secular feminism”, feels disconnected from their lived realities, 

discounting the inherent role that religion has in shaping their lives and identities.39 As 

Beverly Baines outlines, in the Ontario Sharia debate the arguments put forth by 

secular feminists were challenged by those who hold sex equality and religious 

freedom as “equally compelling values” – this can be considered “intersectional 

feminism”.40 However, the voices of women who attempted to distinguish themselves 

as valuing both religious freedom and gender equality were largely silenced in the 

debate.41 A problem faced often by Muslim women even where they are the centre of 

the debate, and thus the discounting of their capacity to exercise agency continues. 

Intersectional feminists, like Sherene Razack, are not wholly pro-culture/religious 

accommodation, and nor are they on board with secular feminist arguments to ban 

multicultural accommodation. Instead, they point out the dangers of both approaches, 

and in particular, the creation of a “religion versus secularism” dichotomy, which can 

instead (sometimes unwittingly) work to reinforce cultural and racial boundaries 

amongst women. For example, the ideas around “white, modern, enlightened West” 

and the “people of colour” (Muslims), which returns to the historical, racialized notion 
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of Orientalism.42 The problems that arise from here ultimately continue the silencing 

of Muslim women, and define their “interests” for them without asking them. 

 

The	Silencing	of	Muslim	Women	

	

The silencing of Muslim women denies the possibilities for them to have and exercise 

agency – even where this agency may be more of a negotiation (as argued by Hussein). 

Post-9/11 Western liberal societies, like Australia, Canada and the UK, have witnessed a 

rise in Islamophobia – which tends to disadvantage Muslim women the most. The 

biggest constraint to arise for Muslim women is their classification as either “victims” 

or “suspects” – but never really agents with a voice and ability to represent themselves 

in the multicultural discussion, a concept discussed more broadly by Hussein.43 This 

binary categorisation of Muslim women works to reinforce historically-derived 

imperial gender hierarchies – i.e. “needing to save the women from the East/the 

Orient”, along with the general othering of Muslims, and ideas of Muslims being 

barbaric and uncivilised. In doing so it also emphasises ideas where agency is 

attributed as being male, while women are always placed as the victim, without any 

agency or voice.44  

 

Ultimately, “women’s interests” (in this case the interests of Muslim women) are 

defined by the state and constructed against a political and institutional context.45 In 

recent British multicultural discussions, their interests are defined as “needing saving”, 

victims of their patriarchal religion, and deprived of freedom and choice. Alternatively, 

Muslim women are viewed as needing to be reformed or prevented from becoming 

“suspects”. Both definitions of Muslim women’s interests fail to involve them in the 

actual process of defining the interests. Essentially, they become victims because they 

are oppressed and confined to the domestic realm, viewed as “traditionally submissive” 

within their families (and thus assumed to be uneducated, and unable to read), but 
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they also become suspects because they are the “mother” and “wives”, with a duty of 

sorts to help the state in counter-terrorism efforts. These binaries are not only 

enforced by state institutions that work to define minority women’s interests, but also 

by Western “secular” feminists. The “East versus West trope” continues (often 

inadvertently) to be employed when framing discussions of multicultural 

accommodation,46 particularly post-9/11 with returns to Orientalist ideas of Muslim 

women/women in the “East” needing saving from the “uncivilised”, “barbaric” men 

within their communities. 

 

Conclusion	

 

In debates around multiculturalism, it becomes clear that it is problematic to reduce 

minority women (in the context of Sharia debate, Muslim women) as not having 

agency. Whilst they may make decisions that are more of a negotiation than a “free 

choice”, being spoken for and silenced is not helpful in determining what their 

interests are. There clearly needs to be a greater inclusion of minority/religious women 

in the discussion, but even where this happens, there is a need to also acknowledge the 

context in which they are existing. Notably, that Muslim women in minority groups in 

Western liberal democracies are faced with the biases and inequalities within their 

religious groups, but also the inequalities and gender hierarchies in society – and 

within state institutions. So, whilst minority religious principles may be deemed 

illiberal, even with the more liberal ideals underpinning the secular state, we need to 

acknowledge that there are also limitations to the “justice” and equality available for 

Muslim women in that arena too. As Vrinda Narain suggests, there is a need to look at 

the “mainstream institutions” to understand the power relations that operate within 

them, often influenced by “nonstate dimensions” such as culture, religions and social 

movements.47 In this vein, I suggest employing a feminist institutionalist approach to 

examine how gender is structured within institutions (both formal and informal), and 

is influenced by cultural, social and religion norms. Doing so can provide a useful lens 

through which to better understand Muslim women and dilemmas around 

multicultural accommodation, in the context of the Sharia debates.  
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CHAPTER	FIVE	

New	Institutionalism	and	Feminist	Institutionalism	
	

The study of institutions within political science has evolved in the last several decades 

to develop a new understanding of institutions, within which political institutions are 

inherently influenced by factors external to the institution. These include: culture, 

economics, demographics and ideology. Termed “New Institutionalism” (NI) to mark 

this turn in the scholarship of institutions, this theoretical approach looks to the power 

relations that exist within institutions. However, whilst NI acknowledges the need to 

address the various factors that shape the operation of political institutions, there is no 

acknowledgment of gender as being one of these influential factors. This poses a 

significant gap in the approach of NI, and has led to a response by feminist political 

theorists in the form of ‘Feminist Institutionalism’ (FI). This new approach to 

institutionalism aims to explore the way in which gender impacts the opportunities 

that are made available to political actors, as well as the way it shapes political 

institutions more broadly. It highlights the failure of NI to acknowledge the hidden 

gendered nature of institutions. Instead, NI seems to reiterate the intrinsic norm of 

neutrality in regards to gender, a view that is promoted within orthodox approaches to 

institutional analysis.  

 

While FI adopts a more inclusive approach in acknowledging gender, the focus of 

much FI literature has been on parliamentary and bureaucratic institutions, with 

minimal focus on law as an inherently gendered political institution. Like the 

bureaucratic realm, law is often presented as being a neutral player within the 

institutional landscape. However, employing an FI analysis suggests, that as with other 

political institutions that have been the focus of FI scholarship, the legal system also 

lacks a neutral framework in terms of gender justice. The socially accepted masculine 

ideal that governs the behaviour of actors within the political and legal arenas poses 

limits and boundaries for actors.  
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New	Institutionalism	

 

New institutionalism 1  developed within political science, as a response to the 

behavioural theory standpoint of the mid-20th century, within which institutions were 

seen as reflecting the decisions and actions of individual actors.2 James March and 

Johan Olsen, in their 1984 article The New Institutionalism: Organizational Factors in 

Political Life present a highly influential discussion of institutions, highlighting their 

importance within political science. In examining the political landscape and the 

prevalence of various social, economic and political institutions, March and Olsen note 

that the way in which the world is viewed is not consistent with the ways in which 

political theorists are implored to discuss and contemplate it.3 An underlying concept 

of NI then, according to March and Olsen, is that institutions matter and the way in 

which political life is organised must be considered and understood.4 Central to this 

concept of NI is the “logic of appropriateness”. This “logic of appropriateness” stems 

from the norms, values and practices found within political institutions, and shapes 

the ways in which institutional actors behave and make decisions. It can “override 

purely rational calculation when actors confront decision choices”. 5  Ultimately, 

individuals derive a sense of rights and responsibilities from the practices and norms of 

the institutions, and their role as rational independent actors can be viewed as being 

inherently influenced by their involvement with an institution.6 

 

The term “New Institutionalism” has no single, distinct definition despite its rising 

presence within the realm of political science. Hall and Taylor highlight this in their 

article Political Science and the Three New Institutionalisms, which notes that there is a 

great debate surrounding exactly what NI entails. 7  For March and Olsen, 

institutionalism is seen as a “general approach to the study of political institutions, a 
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set of theoretical ideas and hypotheses concerning the relations between institutional 

characteristics and political agency, performance and change”.8 In this view, NI is seen 

as focusing more on the social structure of political institutions, where they are not 

seen to merely be the result of contracts between individual political actors, or even 

avenues for opposing social forces to battle each other. Instead, institutions are viewed 

as “collections of structures, rules and standard operating procedures that have a partly 

autonomous role in political life”. 9  They are seen as organising the state with 

significant influence over how power and authority is established, distributed, and 

exercised; and affect the capacity of political actors to govern, putting in place 

measures that may constrain or enable.10 Institutions can be viewed as sites of 

continuous political challenges, where political conflicts and partnerships take centre 

stage.11 

 

There are four approaches to NI that can be identified: historical; rational choice; 

sociological (or organisational); and discursive (or constructivist) institutionalism.12 

Historical institutionalism (HI) focuses on the “big real world questions” of politics and 

history, placing institutions within the context of defining political events and 

understanding them to be inherently shaped by this history.13 HI theorists look to the 

variations and patterns of events in order to explain how institutions are structured.14 

Rational Choice Institutionalism (RCI), by comparison, looks to the interaction 

between the micro-level and macro-level of processes and events, and more specifically 

at the driving forces behind the actions of individual actors. 15  Discursive 

Institutionalism focuses on the role that ideas and discourse have in shaping the 

behaviour of political actors.16 Sociological Institutionalism places an emphasis on the 

																																																								
8 March and Olsen, “Elaborating the ‘New Institutionalism’,” 4. 
9 Ibid. 
10 Ibid., 7. 
11 Meryl Kenny, “Gender, Institutions and Power: A Critical Review,” Politics 27, no. 2 (2007): 93. 
12 Fiona Mackay, Meryl Kenny and Louise Chappell, “New Institutionalism Through a Gender Lens: 
Towards a Feminists Institutionalism?” International Political Science Review 31 (2010): 574. 
13 Ibid., 575. 
14 Georgina Waylen, “What Can Historical Institutionalism Offer Feminist Institutionalists?” Politics and 
Gender 5, no. 2 (2009): 246. 
15 Amanda Driscoll and Mona Lena Krook, “Can There Be a Feminist Rational Choice Institutionalism,” 
Politics and Gender 5, no. 2 (2009): 239. 
16 Mackay, Kenny and Chappell, “New Institutionalism Through a Gender Lens,” 575. 



	 75	

analysis of the relationships between institutional actors and institutions, with 

institutions seen as reflecting, ‘”shared understandings” of “the way the world works”.17  

 

These various schools of NI are seen as promising, with the potential to provide an 

“integrative framework” that can take political science into a new era.18 The theorists of 

NI (irrespective of approach) build on the earlier discussion of institutionalism in 

political science and endeavour to steer beyond these largely descriptive approaches, 

in order to highlight the formal and informal institutional rules that structure political 

behaviour.19 A commonality amongst all the NI approaches is that they look not only at 

the formal features and characteristics of a political system, but also those informal 

norms, conventions and practices that often ‘hide’ in the background of the formal.20 

	

What	is	an	institution?	

 

In order to better understand NI, it is important to first understand how institutions 

are defined. Going back to the 1950s, the traditional definition of an institution in 

political theory was contextual and reductionist. It placed politics as an inherent part 

of society that could not be separated, and attributed political events as being the 

result of the decisions and actions of individuals, rather than a result of organisational 

structures.21 There was a focus on political actors following their self-interest as 

opposed to making decisions based on their political obligations and duties, and there 

was no consideration of the ways in which political life might be organised in 

accordance to cultural ceremonies and rituals. Contemporary political science has 

since developed a new conception of institutions whereby the process and structure of 

politics is seen as being influenced by the physical environment, culture, economics, as 

well as demographics, religion and ideologies.22  
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A widely accepted definition of institutions comes from Douglass North, who views 

institutions as “any form of constraint that human beings devise to shape human 

interaction”, regardless of whether these constraints are formal or informal.23 Similarly, 

Samuel P. Huntington notes institutions as being “stable, valued and recurring 

patterns of behaviour”.24 The constraints imposed by institutions typically outline 

prohibitions of individual behaviour, as well as which conditions may be permissible 

for certain activities to be carried out. 25  In line with these understandings of 

institutions, March and Olsen view political institutions as “collections of interrelated 

rules and routines that define appropriate actions in terms of relations between roles 

and situations” and these rules are then conveyed to individuals who interact with the 

institutions.26 For Hall and Taylor, institutions range “from the rule of a constitutional 

order or the standard operating procedures of a bureaucracy to the conventions 

governing trade union behaviour or bank-firm relations”.27 What institutions are not, 

however, are organisations; and thus, there is a distinction that is often drawn between 

the two. The idea that organisations and institutions are one and the same is a notion 

that is found in earlier theories of political science.28 The two are similar in the way 

they provide some structure to human relationships and interaction; however, the 

creation and development of organisations are ultimately influenced by institutional 

frameworks. 29  Organisations are seen as agents or players within the realm of 

institutional change, whilst institutions are seen as setting the guidelines within which 

institutional actors function.30 

 

Rules are an inherent feature of institutions and are established and sustained through 

shared identities and membership within groups, as well as a recognition and 

acceptance of roles.31 Based on this view, institutions are often deemed to be the “rules 

of the game” in society, as they help to guide and shape (constrain) human 
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interactions.32 Within this “rules of the game” understanding of institutions, the 

concept of rules is at the heart of any analysis of institutions. This view is derived from 

game theory, under which both physical and institutional factors work to “structure 

the game”; with the role of rules being to define the choices available in a given 

situation, as well as the possible outcomes resulting from the choice made.33 Rules that 

are well designed and enforced are seen as operating to ‘rule out some actions and to 

rule in others’.34 Essentially, rules work to create “positions”, in that they can shape 

and dictate procedures regarding how individuals within an institution may participate 

– i.e. how to enter/leave certain positions, the actions allowed to be carried out and 

what area they may take action in.35  

 

In determining what action is or is not appropriate within institutions, a “logic of 

appropriateness” appears within the NI use and understanding of institutions. This 

logic harks back to the idea of institutions working to constrain certain types of 

behaviour while advocating other types.36 The rules within institutions are seen as 

determining what kind of behaviour is appropriate within various situations.37 Political 

actors adapt these socially constructed and widely accepted rules in order to organise 

their actions and practices accordingly. 38  Through the rules and “a logic of 

appropriateness, political institutions realize both order, stability and predictability, on 

the one hand, and flexibility and adaptiveness on the other”.39 This logic is not 

unchangeable, though it is more difficult to alter as institutions tend to be protected 

by those within them through a devoted upholding of the rules, as these institutional 

actors tend to “embody and reflect existing norms and beliefs”.40 Similarly, those 

outside the institutions who view the rules and routines as legitimate and expected 

often validate these institutional rules.41  
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Formal	and	Informal	Institutions	

 

Following the contemporary development in the understanding of institutions, NI 

theorists across all approaches embrace institutions as being both formal and informal 

in nature.42 NI considers informal institutions as having just as much influence as 

formal institutions, if not more. The importance of both formal and informal “rules” 

within institutions is based on the idea that the constraints imposed by these rules are 

shaped by the interaction between formal rules derived from state constitutions and 

laws, and the informal conventions and norms within the polity.43 The “rules of the 

game” view of institutions places a great deal of importance on norms, which under 

this NI view of institutions, sees them as being central to shaping the nature of 

institutions. 44  Formal institutions are easier to define, and have been more 

predominantly discussed within NI literature.  

 

Formal institutions are defined by Helmke and Levitsky as consisting of procedures 

and rules that are “created, communicated and enforced through channels widely 

accepted as official”.45 Examples of these formal institutions include: state institutions, 

such as courts, and legislatures; rules administered by state bodies, such as 

constitutions, laws and regulations; as well as the official rules that are implemented in 

the management of organisations (whether these be corporations or political 

groups).46 However, under the “rules of the games” approach, alongside these obvious 

formal institutions with formal rules, those rules that are seen to structure and guide 

political institutions typically tend to be informal – established and operating outside 

of these “official” formally sanctioned channels.47 More generally, informal institutions 

are believed to emerge in situations where formal institutions may be incomplete or 

where solutions are not possible to be achieved through the structure and mechanisms 

of formal institutions.48 
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Informal institutions are thus viewed as behaviour that deviates from the “written 

down rules”. This definition categorises informal institutions as the unwritten rules 

that are established, shared and communicated outside the “official” channels of state-

enforced formal institutions, in a more social environment.49 Azari and Smith build on 

this definition to add that such institutions come into existence where there are 

“shared expectations outside the official rules of the game” that typically structure 

political behaviour and interactions.50 However, there is a limit to this notion of 

informal institutions. If there is not a socially accepted and shared understanding of a 

particular behaviour, or there is no pattern to the behaviour then it cannot be classed 

as an institution.51 Ultimately, when looking at informal institutions, there is a focus on 

customs and norms. According to North, these institutions are derived from culture.52 

They are centred upon the “traditions, customs, moral values, religious beliefs and all 

other norms of behaviour that have passed the test of time”.53 

 

For the purposes of political science and NI, Helmke and Levitsky build upon these 

understandings of informal institutions to differentiate what informal institutions are 

not. For instance, they are not merely weak institutions, nor are they behavioural 

regularities (unless they are founded upon an established rule or guideline with 

sanctions for enforcement purposes).54  Similarly, in line with the differentiation 

between formal institutions and organisations, informal institutions need to be 

separated from informal organisations – though it is important to note that informal 

rules that make up these institutions may exist within and influence organisations.55 In 

terms of culture, there is also a need to distinguish between informal institutions and 

the general notion of culture; however, as with organisations, culture may play a 

significant role in shaping and influencing informal institutions.56 

   

In order to further differentiate between these two types of institutions, we can look to 

the enforcement mechanisms available. Formal institutions are more obvious and at 
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the forefront of the political arena, with clear enforcement procedures, and involving 

state-appointed actors – such as courts and the police.57 Informal institutions, on the 

other hand, being more invisible have sanctions and enforcement procedures that are 

less evident, with these often being “subtle, hidden and even illegal channels”.58 

Despite the differences in enforcing the rules, both formal and informal institutions 

are administered through sanctions. However, informal institutions are often 

overlooked and not taken into consideration by political scientists with the same 

importance that formal institutions because “they shy away from publicity”.59 Informal 

institutions tend to be hidden within practices that are normalised and widely 

accepted as everyday behaviour, and thus are more difficult to identify and study.60 

 

However, having a primary focus on formal institutions means that there is a greater 

risk that many of the true motivations and limitations that drive political behaviour 

may go unnoticed and be misunderstood.61 Thus, the NI approach of addressing both 

formal and informal institutions in political analysis is important as it covers the more 

“obvious” institutional influences, as well as attempting to address the concealed, 

informal side of political institutions. The rules stemming from formal and informal 

institutions work alongside one another in order to “guide and constrain political 

behaviour”.62 Thus highlighting that a key role of institutions in society, under NI, is to 

establish a clear and firm structure within which human interaction can take place.63 

 

New	Institutionalism	and	the	Law	

 

NI analysis and discussion is not just confined to the bureaucratic parliamentary 

aspects of political arena; it is also considered in the context of law. The institutions of 

law, like those of the bureaucracy, hold a significant and influential role in 

contemporary political life. Informal rules have just as much impact in the area of 

judicial and legislative politics as they do in areas of public administration.64 In the 
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same way that both formal and informal rules dictate what behaviour is accepted as 

normal in parliamentary institutions, they also influence how legal actors, such as 

judges, are expected to work and respond to particular situations.65 As with all political 

institutions, it is difficult to completely understand the structure and operation of 

courts of law without considering their institutional nature. 

 

The idea that institutions influence the actions of political actors can also be applied 

and understood within the context of public law. It can help to unravel the idea that 

characteristic of judicial actors (for instance, age and education) may influence their 

votes or decision within cases.66 Within legal institutions there are structures and rules 

that guide the practices and values within judicial procedures and constrain the 

behaviour of judicial actors, such as judges.67 Judicial decisions may be influenced by 

social norms and biased rules, resulting in the limitation of the groups or individuals 

who may access the legal system, and regulating their ability to claim or assert rights 

they may believe they possess.68 As institutional actors are seen as influencing the 

rules, in addition to being influenced by the norms, rules and practices within formal 

and informal institutions – judicial decision makers too have significant influence on 

shaping the rules that dictate and outline which interests and principles should be at 

the forefront of the agendas of legal institutions.69  

 

These ideas have been examined in the context of the Supreme Court of the United 

States of America (US), illustrating that whilst the Court’s decision-making might not 

be as obviously impacted by bureaucratic structures as other political institutions, they 

are still influenced. This influence is seen to shape the beliefs that judicial actors 

within the Court promote, through the feeling of obligation to act a certain way in 

order to fulfil certain expectations; the responsibilities they perceive is bestowed upon 

them by the institutions; and their particular role within it.70 It is argued that as an 
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institution, the law and courts are a source of political biases and preferences.71 

Reinforcing the NI idea that institutions are shaped by external political values, 

whether these be particular ideologies, or economic of culture; and that these values 

govern the behaviour of institutional actors. This idea of external factors and values 

shaping legal institutions and influencing institutional actors, suggests that the idea of 

value neutrality existing within the law and judiciary is a falsehood that is perpetuated 

by more orthodox approaches and conceptions of institutions.72 The concept of value 

neutrality within the law is most commonly discussed in regards to the nature of the 

Rule of Law, whereby the law is perceived to be morally neutral. This notion that the 

law is neutral of moral values is based on the nature of law itself and the fact that it is 

procedural and structured through formal rules.73 

 

Just as the personal biases of judicial decision makers influence the law, the interaction 

between the law and judicial institutions with executive and legislative institutions, 

has a significant impact and influence over its operation and the development of 

institutional norms and practices.74 This reiterates the idea that, in shaping the 

behaviour of institutional actors within judicial institutions, legal rules work alongside 

social norms and practices of derived from other formal and informal institutions. 

Shared world views and norms expressed through informal rules affect how judicial 

decisions are made, with social norms being invoked as justification with the “rule-

bound nature of decisions”.75 This is particularly the case with the exercise of judicial 

discretion in decision-making.76 Through this discretionary process informal rules and 

norms are communicated and legitimised. NI offers an approach to legal institutions, 

where the actions of individuals and organisations within this realm are shaped and 

dictated by the overarching institution of law. Like other political institutions, law is 

seen to structure actions through defining which issues are to be addressed, and by 
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shaping preferences – and in return it is influenced by the actions carried out by 

institutional actors who participate in judicial decision-making processes.77 

 

Law is similarly understood as an institution, in the context of legal actors and 

regulatory bodies that have an influential role upon organisational environments. Law 

has the ability to encourage certain outcomes through coercing institutional actors to 

conform; as it is able to layout a structure of values and behaviours within which actors 

may operate.78 As North notes, organisations are seen as agents within the realm of 

institutional change, and the same could be said for organisations that adopt laws in 

order to legitimise themselves.79 By conforming to legal requirements – as Heimer 

observes occurs in relation to US employment law with organisations implementing 

HR hiring policies – organisations perpetuate and encourage the implementation of 

law.80 In this way, law as an institution communicates rules that may be created and 

endorsed by other social actors, and these are adopted by organisations that, as 

“players” in the political landscape, assist in fashioning, disseminating and 

implementing the law.81 

 

Historical	Institutionalism	

 

Historical institutionalism (HI) concerns the context in which institutions emerge, and 

encourages an exploration of how the choices that drive institutional design continue 

to influence the decision-making of institutional actors (and contributes to the “logic 

of appropriateness” that emerges).82 According to Kathleen Thelen, the focus of this 

approach is “on how institutions emerge from and are embedded in concrete temporal 

processes”.83 Where institutions evolve or “new” institutions emerge, there is a “path 

dependency” that underlies and shapes political institutions. One conception of path 

dependency within HI, “suggests that institutions continue to evolve in response to 

changing environmental conditions and ongoing political manoeuvring but in ways 
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that are constrained by past trajectories”.84 Essentially theorists within HI perceive 

institutions to be “enduring legacies of political struggles”.85 By “placing politics in 

time” it may be possible to determine the causes behind the emergence of particular 

political outcomes”.86 

 

Feminist	Institutionalism	

 

With the narrow focus of traditional feminist political science analyses, and NI 

scholarship neglecting to address the role of gender within institutions, there is a need 

for a new approach and direction within political science scholarship and the study of 

institutions. As a result, there has been the development of Feminist Institutionalism 

(FI), which attempts to redress the failure of these approaches to consider the 

gendered nature of institutions. Whilst NI examines the way that institutions influence 

and shape the political landscape (and in return, is influenced by political, economic, 

and social forces) there has been a significant gap in examining and understanding 

how gender and institutions interact and influence one another.87  However, by 

adopting NI theory under this umbrella of FI, and employing it alongside traditional 

feminist political science approaches, it may be possible to better understand the way 

that gender shapes political institutions and can open up new opportunities for 

political actors. Traditional feminist engagement with political science scholarship has 

typically focused on women as individuals and how they engage in politics – examining 

issues such as sexism within the government and election quotas – rather than 

addressing the ways in which institutional structures can inform and reinforce gender 

inequities. 88  Engagement with institutions has focused on the representation of 

women in political institutions and public life. Similarly, these feminist political 

studies have tended to reduce the relationship between gender and the state into two 

distinct categories: the state as a gender-neutral entity, thus empowering women; or 
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oppressing women through inherent patriarchal structure. 89  Traditional feminist 

scholarship looked to the problems faced by women, in order to create solution to help 

women achieve equality and be liberated from the oppressive patriarchal structures in 

the political arena.90 

 

FI is seen to offer a critique of the existing institutionalist theory and feminist political 

science, incorporating gender analysis in order to enhance our understanding of 

institutions, their processes, mechanisms for change and overall structure. 91 

Essentially, by examining institutions through a “gendered” lens, it may be possible to 

see how gender norms operate within institutions, and how they influence the 

relationship between the institution itself, and the actors within it.92 Both NI and FI 

ultimately look at the ways in which apparently neutral institutional processes and 

systems are actually riddled with norms and values that operate in the background, 

giving preference and power to certain norms, groups and actors, over others.93 In 

terms of institutions, these constructions of masculine and feminine norms are seen as 

being imbued within political institutions, working to shape and guide the interactions 

between political actors.94  

 

To better understand this gendered dimension of institutions, it is important to 

understand what gender is. Gender is generally understood as being a product of social 

and cultural stereotypes about the differences and behaviours of men and women.95 

These perceived differences about men and women are used to construct certain 

power structures and hierarchies within society. There are two ways in which gender is 

perceived to exist within institutions – this is nominally and substantively. The 

nominal dimension of gender is a product of historical understandings of the 

dominance and power of men within the political arena, often based purely on 

																																																								
89 Louise Chappell, Gendering Government: Feminist Engagement with the State in Australia and Canada 
(Vancouver: UBC Press, 2002), 3. 
90 Marian Sawer, “Feminist Political Science and Feminist Politics” Australian Feminist Studies 29, no. 80 
(2014): 138-139. 
91 Chappell and Waylen, “Gender and the Hidden Life of Institutions,” 600. 
92 Kenny, “Gender, Institutions and Power,” 96. 
93 Ibid., 95. 
94 Mackay, Kenny and Chappell, “New Institutionalism Through a Gender Lens,” 580. 
95 Karen Beckwith, “Introduction : Comparative Politics and the Logics of a Comparative Politics of 
Gender,” Perspectives on Politics 8, no. 1 (2010): 160 cited in Chappell and Waylen, “Gender and the 
Hidden Life of Institutions,” 600.  



	86	

numbers and presence.96 The substantive aspect of gender within institutions concerns 

the inherent gender bias that permeates political institutions, despite the apparently 

“gender neutral” attitudes that are adopted.97 The gender bias that appears within 

institutions is derived from the social norms that outline feminine and masculine 

ideas; where masculine qualities are typically portrayed as “positive” ones, such as 

strength and power, and feminine qualities are seen as being “weaker” more passive 

and illogical.98  

 

With a lack of focus on this hidden aspect of gender within institutions, NI appears to 

advocate a norm of neutrality – the idea that the rules within institutions are gender 

neutral. This is an idea that is often discussed in terms of the bureaucratic systems of 

Western liberal nations, but underlying this “neutral appearance” are inherent 

expectations of acceptable types of behaviour and action – typically based on socially 

accepted masculine qualities.99 The influence of such social norms that reiterate a 

gender bias makes it clear that rules (and thus institutions) are in fact gendered. 

Within formal institutions, gender biases may operate to clearly and explicitly ban 

men or women from actively participating within the institution.100  In informal 

institutions they operate through norms and practices that create a “gendered logic of 

appropriateness”. 101  This “logic” outlines understandings of behaviour within 

institutions, based on socially assigned masculine and feminine values. 102  The 

dominance of men as the “powerful” actors within political institutions is reinforced 

through this “gendered logic of appropriateness” with the rules, policies and norms 

working to continue the exclusion of women and concealing their interests.103 The 

gendered rules stemming from informal institutions tend to get overlooked compared 

to formal rules, due to their “hidden” nature, operating in the shadow of formal rules. 

Thus, even where formal institutional rules are deemed to be officially gender neutral, 

the rules that are actually perpetuating gender biases within the political arena are 
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these invisible informal ones. The “masculine power advantage” is widely accepted 

within institutions, and is viewed as the way the institutions should operate, “setting 

the terms of normal, just and proper arrangements for political and social power”.104 

The masculine ideal governs behaviours within the political and legal arenas, through 

setting limitations and boundaries for institutional actors, leading to the 

marginalisation of those individuals who do not fit the masculine standards.105 

Furthermore, this operation of gender bias within institutions works with other power 

structures and hierarchies, such as class and race, to influence institutional outcomes 

in even more ways – often privileging some men and disadvantaging others, in 

addition to women.106  

 

Drawing on HI, FI theorists note that history is an important factor to be considered in 

studies of institutions and how they are gendered. Adopting a historical approach 

allows closer analysis of the ways in which gender and institutions interact and change 

overtime. 107  As Louise Chappell notes, institutions are “nested” within historical 

legacies, they are shaped by the temporal and spatial contexts from which they emerge 

(or continue to be embedded).108 In discussing the International Criminal Court, 

Chappell argues that “‘old’ informal gender legacies” arise and operate within this 

“new” institution and ultimately shape any efforts to eliminate gender injustices within 

the court’s procedures.109 

 

FI studies have attempted to highlight the way in which the inherent gender biases 

that underlie institutions interact with these external power structures and influences. 

Chappell, in Gendering Government, explores FI in the parliamentary realm with a 
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focus on the electoral system, and the bureaucracy.110 FI has similarly been employed in 

discussions regarding the subtle gendered nature of political recruitment institutions, 

representation and participation of women as legislators, and feminist participation in 

advocacy in the arena of social policy.111 Examples of FI analyses in this area include: 

studies around the gendered nature of federalism, and the impact that governance 

structures have on the space/opportunities available for women to engage with the 

state. 112  Whilst these discussions of the legislature and executive offer a great 

advancement in the analysis of how gender and institutions interact, there has been 

little focus on institutions in the legal realm, such as courts, despite these institutions 

being equally as important and influential within the state. The term “nested newness” 

is often employed in referring to the ways in which “new” institutions (or even change 

within institutions) is essentially “embedded in time, sequence and…institutional 

environment”.113 Vivien Lowndes argues that institutional actors in new or evolving 

institutions may partake in a process of “remembering” the old, and then draw on 

these legacies to embed them within the institution.114 Ultimately, past institutional 

legacies reside within institutions, influencing and presenting conflicting interests 

amongst institutional actors – and challenging the ability for “new” institutions to 

break through these barriers or emerge with a “blank slate”.115 Ultimately, informal 

institutions and norms, and the gendered hierarchies that they bring with them are 

not “wiped out” by changes within formal institutions or the creation of new 

institutions.116 

 

Ultimately, this issue of gender operating within institutions is not limited to the 

bureaucratic arena, it also affects other political institutions – though the ways in 

which this “gendered logic of appropriateness” operates tends to differ. Legal and 

constitutional institutions consist of their own formalised rules, and are supplemented 
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by informal practices and norms that are usually inherently gendered.117 The “rules of 

the game” within legislatures, courts and bureaucracies alike, are viewed as gendered, 

as they tend to dictate accepted behaviours for men and women actors based on 

socially constructed understandings and assumptions of masculine and feminine roles 

and traits.118 Even if the law is formally “gender neutral”, as it is in areas of family law 

(specifically custody law), the informal institutions that work to influence and shape 

the operation of law hold inherent biases that counteract any neutrality that is 

intended by legislation. For example, in the area of custody law, mothers and fathers 

are viewed by the law to be equal and interchangeable, however, this does not account 

for the realities of how labour is divided within family structures.119 In the same way 

that NI has shown the US Supreme Court is shaped by the personal biases and social 

norms, it would not be a stretch to consider that gender biases would also come into 

play and have an influence on judicial outcomes and decisions.  

 

Chappell illustrates the gendered nature of law in regards to the international law 

system – in particular the operation of the International Criminal Court (ICC).120 By 

analysing the Lubanga trial through a FI lens, it becomes clear that there are inherent 

gender norms entrenched in international law, both within formal and informal 

institutions. Chappell notes that regardless of formal rules appearing to specifically 

advocate gender justice and equality of women, there were informal rules operating in 

the background to influence the outcome of the Lubanga trial in the ICC in a way that 

perpetuates gender biases.121 The prosecution was seen as overtly enforcing gender-

biased norms by ignoring the sexual violence against women, and overlooking 

provisions in the Rome Statute that would have been far more effective in recognising 

and proving the defendant was guilty of widespread sexual violence.122 Ultimately, the 

formal and informal rules that shape the institution of international criminal law can 

be argued as being gendered in two respects. First, through absolute male control in 

the positions of power within the institution of international criminal (as ‘rule makers’ 

such as judges, lawyers and officials who create and implement the law); and secondly, 
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gender bias imbuing the law through subtle incorporation of prejudiced norms.123 

These norms are hidden, and often exclude women from being recognised as actors 

within the institutions, as well as denying women equal protections that are granted to 

men. Such biases are not only implied through the lack of recognition but are also 

present within the procedural framework of the ICC and international criminal law 

system more broadly, as well as in the decisions of whether to enforce the laws or 

not.124 

 

This discussion of FI in the context of international law shows the importance of 

addressing the hidden gendered nature of the law. The focus of many FI analyses has 

predominantly been on parliaments and bureaucracies, but it is imperative to also 

consider the operation of gender biases within the law, as it is a significant political 

institution that influences and shapes society. The way that Chappell discusses FI in 

the context of international law illustrates that a similar approach could be taken in 

examining laws within states. As NI discussions surrounding the law have shown, the 

judiciary not only influences society, but is also influenced by social norms. 

Acknowledging the operation of informal institutions within the judiciary, it is possible 

to argue that there would also be a gendered aspect to the judiciary as well. The norm 

of ‘neutrality’ when referencing the law is outdated, thus, exploring FI further and 

adopting it when examining the operation of the law within states can be useful.125 

Ultimately, law has a “privileged role in defining institutions”,126 and as such there is a 

need to consider law and legal institutions and how they interact with and influence 

other formal and informal institutions more closely. With the failure of NI to take into 

account for gender as an influential factor shaping institutions, it is clear that FI fills 

the gap. FI is valuable for its consideration of the importance of formal and informal 

institutions in shaping society, but more particularly, the gendered nature of the 

influential social, political and economic forces that exist within these institutions. 
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Conclusion	

 

Whilst the study of institutions has developed to recognise that there are factors 

external to political institutions that influence how they are shaped and operate, NI 

fails to recognise gender as being one of these factors. The reality, according to FI, is 

that there is a hidden gendered nature of institutions, and that gender significantly 

impacts the opportunities that are available to political actors. This moves away from 

the assumed norm of neutrality that is promoted within more orthodox approaches to 

institutional analysis. Much of the focus of this developing area of FI has been on 

political institutions within the bureaucratic arena. This overlooks another key state 

institution, the law. Law as a formal political institution is gendered, influenced by 

“hidden” informal institutions shaped by social norms (and influenced by culture and 

tradition) – just like the parliamentary and bureaucratic realms of the state. FI has 

been discussed in the context of international criminal law, and through this it is clear 

that the law, more broadly, is riddled with gender biases. These biases significantly 

shape the operation and structure of the law as an institution, and the way in which 

judicial actors may be influenced in their actions and decisions. Adopting this 

approach disproves and moves beyond the outdated norm of “neutrality”. By doing so 

and recognising the significance of this developing FI theory, it may be possible to 

better understand political realities, and the operation of the varying aspects of the 

state – executive, legislative and judiciary – and how they affect various groups and 

individuals differently.  

 

Law, as a formal political institution, is gendered and ultimately influenced by 

“hidden” informal institutions shaped by social norms (and influenced by culture and 

tradition). The framework for gender justice is not a neutral one – therefore, in 

discussing the Sharia law debates in the West, even if we place Sharia Law as a means 

for “providing justice for Muslim women” there is no certainty that it can actually 

achieve this. Drawing on HI and FI it is possible to understand the experience with 

Sharia in each state, and questions of justice and equality for Muslim women in a 

different light (breaking from the usual multiculturalism versus feminism debate in 

which it is usually framed). This moves beyond merely considering the question of 

whether religious groups should be accommodated (as the multiculturalism-feminism 

debate does), as well as whether religious groups’ laws and norms can be 
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accommodated, as considered in discussions about the possibilities of legal pluralism. 

Looking at formal and informal institutions can examine how and why Sharia councils 

have emerged in the UK, but not so in Canada and Australia. For Muslim women, the 

state institutions are deemed as the fair and just alternative in family law disputes – 

however, considering institutions through FI shows that they too have inherent biases 

and problems. So, maybe not a ‘perfect’ alternative, and perhaps a little hypocritical to 

argue that only religious institutions maintain gender hierarchies and biases. Under 

this theoretical approach, it is possible to deepen our understanding of Muslim 

women’s agency, and the effects of informal institutions, such as Islamophobia (which 

will be just one idea explored in Chapter Nine). Also, we can better understand the 

ways in which state institutions, in being shaped and influenced by the informal, 

create and limit the space for accommodating minority groups, and the impact this 

also has on Muslim women’s agency – sometimes (inadvertently) reinforcing the 

stereotypes and binaries – such as the Orientalist attitudes of “women as victims” that 

were discussed in Chapter Four, and will be considered further in Chapter Nine. 
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CHAPTER	SIX	

The	Political	and	Legal	Landscape	in	Canada	

 

Canada is often heralded as being a leader in implementing state policies of 

multiculturalism, and as such I begin my comparative discussion of the three 

jurisdictions by outlining the political and legal structure of Canada. In this chapter, I 

outline the evolution of multiculturalism in the Canadian context, as this significantly 

underlies the debates around accommodation of Sharia that have emerged in recent 

years. This is followed by an examination of freedom of religion and the possibility of 

legal pluralism under Canadian law, as well as a summary of family and arbitration 

laws. In considering arbitration laws, the focus is primarily on Ontario, as one of the 

few provinces with family law arbitration provisions, and the one that most 

significantly featured in the Sharia debates that have emerged within the Canadian 

context. I will also explore the women’s movements and gender equality provisions in 

the state, as these are often positioned against religious freedom as a key competing 

interest. I conclude with a brief examination of the Muslim population in Canada, 

along with the Sharia debate that emerged in Ontario, which ultimately resulted in the 

amendment of the arbitration legislation to remove the possibility for religious-based 

arbitration. 

 

Political	Background	

 

The Canadian political structure is based on federalism, whereby the sovereignty and 

power to govern is divided between the national government and provincial 

governments. Canada inherits its political and legal traditions from the UK, as a 

member of the Commonwealth of Nations. The Constitution of Canada established in 

1867, governs the state, as the supreme body of law; establishing governmental 

structure and the civil rights framework.1 Entrenched within the Constitution is a bill 

of rights known as the Canadian Charter of Rights and Freedoms, added in 1982 (‘The 

Charter’), that establishes certain political and civil rights available to all Canadian 

																																																													
1
 Constitution Act 1867, 30 & 31 Victoria, c. 3 (UK). 
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citizens.2 The types of rights and freedoms protected within the Charter include: “the 

right to life, liberty and security of the person”;3 “freedom of religion”;4 and “equal 

treatment before and under the law, and equal protection and benefit of the law 

without discrimination”.5 

 

In 1982, Canada was “patriated” from Britain, through the Canada Act 1982 (UK), which 

gave over exclusive parliamentary sovereignty to the Canadian parliament, and the 

ability to make amendments to the Constitution without referring to the UK 

parliament for assent. The political structure and division of legislative powers is 

outlined within the Constitution, with the Federal Government having power in many 

areas including: trade and commerce; currency; marriage and divorce; and criminal 

law.6 Similarly, the Constitution gives provincial governments jurisdiction in certain 

areas, such as the “solemnization of marriage in the Province”, and “property and civil 

rights within the Province”.7 In the areas of taxation and public property, legislative 

powers are shared between federal and provincial jurisdictions. 

 

The legal system of Canada is also inherited from British common law. Public law (i.e. 

criminal law) and private law are separated between federal and provincial 

governments. There are ten provinces and three territories. The federal government 

has jurisdiction over public law, whilst private law is under that of the provinces. There 

are uniform laws amongst the provinces around civil rights and property, except for 

Quebec. The Quebec Act of 1774 allows the property rights (particularly land grants) to 

be governed in accordance with the French civil law system that has been inherited in 

this French-settled province of Canada. Essentially, Quebec is a mixed jurisdiction with 

a combination of French civil law traditions, and British juridical and administrative 

law.8 

 

 

																																																													
2
 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act 1982, being schedule B to the 

Canada Act 1982 (UK), 1982, c 11. 
3
 Ibid., s.7. 

4
 Ibid., s.2. 
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 Ibid., s.15. 

6
 Constitution Act 1982, s. 91 (26)-(27). 

7
 Ibid., s. 92 (12)-(13). 

8
 William Tetley, “Mixed Jurisdictions: Common Law v. Civil Law (Codified and Uncodified),” Louisiana 

Law Review 60 (2000): 696-697.  
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Court	Structure	

	

In terms of the judiciary, the federal government has been afforded the authority to 

establish “a General Court of Appeal for Canada and any Additional Courts for the 

better Administration of the Law of Canada”.9 Accordingly, the Canadian government 

has established four federal courts: the Federal Court of Appeal; the Federal Court; the 

Tax Court of Canada; and the Supreme Court of Canada (which is the highest court of 

appeal). The Supreme Court was established in 1875 by an act of parliament and is 

governed by the Supreme Court Act of 1875; it hears cases from all the lower Canadian 

courts, not only matters of appeal but also constitutional and administrative law 

matters.10 

 

Religion	and	the	State	

	

In the realm of Church-State relations, unlike the UK, Canada does not have an 

established, state-sponsored Church. The long history of French rule, followed by 

British rule, has meant that there have been competing religious interests between the 

Roman Catholic Church in Franco-Canadian regions of Canada (namely, Quebec) and 

the Protestant Church traditions of British-Canadians. This duality of “French Roman 

Catholicism and British Protestantism” has largely driven public debates around 

Canadian religious and cultural identity (particularly in the early years of 

multiculturalism).11 Whilst there is no single state-sponsored Church leading to an 

official state religion within Canada, unlike Australia (which has a similar lack of state 

religion) there is no explicit separation between “church” and state stated in any 

Canadian constitutional documents. In fact, like the Australian Constitution, the 

Canadian Charter of Rights recognises the “supremacy of God” in addition to the rule 

of law in its preamble,12 which hints at the influence Christian religious traditions may 

have in Canadian legal and political traditions.  
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Multiculturalism	

 

Canada’s policy of multiculturalism is often heralded as being the first of its kind, and 

paving the way for multiculturalism in the West. Whilst Australia and the UK have 

both adopted similar policies, Canada’s journey towards a state policy of 

multiculturalism began much earlier than the rest. This move towards 

multiculturalism was a gradual one beginning in the 1960s, transitioning away from 

the discriminatory immigration policies (also referred to as “White Immigration” 

policies).13 These policies are comparable to the “White Australia” policy in Australia, 

which was in operation around the same period. However, Canada began the shift 

away from policies of integration earlier, recognising that it was difficult for migrants 

to integrate into the dominant culture of wider Canadian society, and to encourage 

migrants to maintain their traditions and culture (particularly language).14 In looking 

towards more multiculturalism-oriented policies, the Canadian government 

acknowledged that retention of cultures by migrants could be positive, as it could 

interact with the dominant culture to create a new cohesive national culture.15  

 

The development of multiculturalism within Canadian governmental policies, and 

society, was not only driven by large numbers of migration in the early 20th century 

from non-British countries (i.e. North-Western Europe, but also post-WWII, from 

“non-preferred” European countries, such as Italy and Greece),16 but also the refugee 

policy which led to a large number of Jewish refugees following WWII, as well as 

Tibetan refugees, resettling in Canada.17 This was also accompanied by the ongoing 

clashes between British and French “settler” cultures when attempting to establish a 

united national identity. The move towards multiculturalism began with the idea of a 

“new nationalism” that was touted by Lester Pearson (the Canadian Prime Minister at 

the time). Introducing a new national flag in 1965, Pearson remarked that the flag was 

																																																													
13
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14

 Ibid., 484. 
15

 Ibid. 
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 Alan G Green and David A Green, “Canadian Immigration Policy: The Effectiveness of the Point 
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 Mann, “The introduction of multiculturalism in Canada and Australia,” 488. 
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a symbol of the “new chapter” in the nation’s story – one of unity that recognises “the 

contributions and cultures of many other races”.18 Pearson emphasised the fact that 

Canada was now a multiracial society and made biculturalism a key feature of this 

“new nationalism” – in order to recognise the culture of both French Canadians, and 

Canadians of British descent.19 The history of colonisation is a significant part of 

Canada’s political identity and the development of multiculturalism. As such, 

discussion around accommodation of minority cultural and religious groups in Canada 

have always first had to consider the issues stemming from the biculturalism of French 

and British colonisers, but also the First Peoples of Canada (Indigenous population) 

before considering other minority cultural groups. This historical legacy of 

colonisation has had a significant role in shaping the way that multiculturalism has 

developed over the years, and in determining what the priorities of such policies may 

be. 

 

In implementing this new approach under the “new nationalism” mentioned by 

Pearson in 1965, the “White Canada” policy was discarded; with a new non-

discriminatory immigration policy introduced in its place. The new Immigration 

Regulations of 1967 adopted recommendations from the 1966 White Paper on 

Immigration, which advocated for a new policy that “must involve no discrimination 

by reason, race, colour or religion”.20 Following this, the Immigration Regulations 

established a system of points that was non-discriminatory in nature, instead assessing 

occupational skills, education, employment prospects, and personal character. If an 

individual receives 50 or more points in these areas, entry is granted regardless of their 

ethnicity, nationality or race.21 This new immigration policy also featured a refugee 

policy, which was a significant step forward in terms of becoming more multicultural 

and accepting of all individuals regardless of their ethnic or racial background. 
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In 1963, Prime Minister Pearson established a Royal Commission on Bilingualism and 

Biculturalism (informally referred to as the “Bi-Bi commission”). The Commission 

explored the culture and language in Canada on a federal and provincial level. It was 

predominantly in response to the increasing unrest amongst French Canadians (in 

Quebec) wanting greater recognition of their language and inherited French culture. 

Concluding in 1969, the Commission proposed several changes to public policy (such 

as, including compulsory French language education in schools), leading to the 

establishment of a federal department of multiculturalism, as well as the Official 

Languages Act 1969 (later updated in 1988), which recognised that Canada has two 

official languages – English and French.22 However, whilst the Commission made great 

strides in recognising French Canadian language and culture, it did not consider the 

diverse ethnic groups outside of the two founding groups (British and French). The 

reaction of ethnic groups (i.e. Ukrainian Canadian Committee) was one of great 

disappointment, claiming that the lack of recognition of their groups established a sort 

of hierarchy or superiority amongst races.23 

 

Nonetheless, the Bi-Bi Commission was a great stride forward in the move towards 

multiculturalism. In July of 1971, there was a formal proposal of a policy of 

multiculturalism in Parliament. The memorandum presented was titled Canada: the 

Multicultural Society – a Response to Book IV of the B & B Commission, and recognised 

that all ethnic groups within the nation had a right to preserve and grow their culture 

within Canadian society.24 On the 8th of October 1971, Prime Minister Pierre Trudeau 

announced the introduction of a multicultural policy, and stated:  

 

A policy of multiculturalism within a bilingual framework… (is) the most suitable means of 

assuring the cultural freedom of all Canadians. Such a policy should help to break down discriminatory 

attitudes and cultural jealousies. National unity, if it is to mean anything in the deeply personal sense, 

must be founded in confidence in one’s own individual identity; out of this can grow respect for that of 

others, and a willingness to share ideas, attitudes and assumptions…The Government will support and 

encourage the various cultural and ethnic groups that give structure and vitality to our society. They will 
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be encouraged to share their cultural expression and values with other Canadians and so contribute to a 

richer life for all.
25 

 

The policy that was implemented in the 1971 Multiculturalism Act essentially focused 

on the recognition of different demographics and symbolically celebrated the diverse 

cultural heritages within Canadian society as being a part of the overarching Canadian 

heritage.26 The focus shifted from national identity and the “new nationalism” of 

previous years, to individual identity and cultural freedom.27  

 

The law was revised with the Multiculturalism Act of 1988 in an effort to achieve a 

more definite and clear implementation of multiculturalism. The 1988 Act stated that 

the Government’s policy in regards to multiculturalism is to: 

 

  …recognize and promote the understanding that multiculturalism reflects the cultural and 

racial diversity of Canadian society and acknowledges the freedom of all members of Canadian society to 

preserve, enhance and share their cultural heritage.
28

 

 

This amendment to the multiculturalism legislation recognised the importance of 

developing a cultural heritage, and the “invaluable resource” multiculturalism provides 

in “shaping Canada’s future”.29 In addition to developing a cultural heritage for the 

nation, the 1988 Act aims for the equal treatment and protection of all individuals 

whilst “respecting their diversity”30, as well as “to promote the full and equitable 

participation of individuals and communities of all origins in the continuing evolution 

and shaping of all aspects of Canadian society and assist them in the elimination of any 

barrier to that participation”.31 

 

According to Wood and Gilbert, there has been an “institutionalisation of 

multiculturalism” through the various legislative instruments and laws that are 

important symbols of multiculturalism to minority ethnic and cultural groups within 
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Canadian society.32 Alongside the actual policy of multiculturalism (the 1988 Act) two 

other prominent instruments promoting multiculturalism include the Constitution, 

with the Charter of Rights and Freedoms, which specifically addresses multiculturalism 

in section 27 by requiring that the Charter be interpreted in a “manner that is 

consistent with the preservation and enhancement of the multicultural heritage of 

Canadians”.33 Under this provision, the Charter offers the opportunity for minority 

groups to make claims for special recognition, both collectively or individually.34  

 

Other expressions of this institutionalisation of multiculturalism include, the 

Immigration Regulations of 1967, which, as discussed above, promotes non-

discrimination of race, ethnicity and nationality. The Employment Equity Act of 1995 

encourages reasonable accommodation in regards to employment opportunities for 

four groups: women, Aboriginal peoples, persons with disabilities, and members of 

visible minorities through “giving effect to the principle that employment equity 

means more than treating persons in the same way but also requires special measures 

and the accommodation of differences”.35 Similarly, the Canadian Human Rights Act 

outlines that prohibited groups of discrimination include: race, national or ethnic 

origin, colour and religion, amongst other factors.36 The Canadian Criminal Code also 

promotes multiculturalism through the hate crime provisions in section 319 “Public 

incitement of hatred”, which states that anyone who communicates statements in a 

public space that “incites hatred against any identifiable group where such incitement 

is likely to lead to a breach of the peace is guilty of…an indictable offence”.37  

 

Ultimately, Canada is seen as giving the concept of multiculturalism a far greater 

political and institutional importance, when compared to states with similar 

multicultural policies, like Australia.38 When dealing with issues such as the Sharia 

debate that arose in Ontario in 2003, the state policies and legislation promoting 
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multiculturalism played a prominent role.39 The historical background to the rise and 

development of Canadian multiculturalism is founded in the notion of group survival 

and to be free from all forms of discrimination.40 The two fundamental elements that 

have remained strong throughout the development of Canada’s multicultural policy, 

from the 1960s to now are that of diversity and equality (though the emphasis and 

focus on each has shifted throughout the years).41 One such shift has arisen from the 

changing political climate, globally, following the events of 9/11. The influence of rising 

Islamophobia has impacted state and social attitudes towards multiculturalism, 

particularly with discussions around accommodation increasingly focusing on the 

growing Muslim population in Canada (particularly as Islam is now the second largest 

faith after Christianity). The narratives around citizenship and security have come to 

focus on “Arab, Afghani, and Muslim communities” as potential threats,42 placing them 

at the front and centre of debates around a “retreat” from multiculturalism. 

 

Freedom	of	Religion	and	Legal	Pluralism	

 

A significant driver of multicultural discussion in Canada (pre-9/11) stemmed from the 

duality of Canadian cultural and religious identity, particularly from the competing 

interests of French Canadians and British Canadians, as the two dominant “settler” 

cultures in Canada. The dominant religion amongst French-Canadians was Roman 

Catholicism, whilst British Canadians inherited Protestant religious traditions. As such, 

multicultural accommodation has had to contend with calls for religious exemptions 

and freedom of religion, the first of which was requests for government funding to 

extend beyond the religious schools of Protestant groups to also include Catholic 

schools.43 Section 93 of the Constitution of 1867 addresses this request and extended 

funding of religious schools to French Catholic groups.44 However, the funding of 

Catholic schools by provincial governments has continued to be controversial in 

provinces outside Quebec (for example, in 2014 Ontario had a renewed public debate 
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about funding of Catholic schools).45 Over the years the religious landscape in Canada 

has become more diverse, moving beyond the duality between Catholicism and 

Protestantism, with the establishment of other religious groups – with Islam the 

second largest religion after Christianity, according to the 2011 National Household 

Survey.46 The legal protection of religious freedom and conscience pre-dates the 

modern Canadian Constitution and Charter in addressing religious liberty issues that 

arose in Quebec in the 18th century – specifically, the Quebec Act of 1774 granted free 

exercise of religion to the Roman Catholic residents of Quebec.47 This commitment to 

religious freedom continues in modern day Canadian legal documents. Most notably, 

the Charter protects religious freedom in section 2 where it states that everyone has 

the fundamental freedom of conscience and religion.48 

 

Within the Canadian legal system, there has been no formal legal pluralism. In fact, 

state law has supremacy over all other laws, including the laws and norms of religious 

and cultural groups living in Canada.49 The Chief Justice of the Supreme Court of 

Canada, Beverly McLachlin recently reiterated this idea, stating that when courts 

consider the competing sovereignties of the state and religious laws there needs to be a 

balance, but any religious norms given recognition or space within the legal system 

cannot conflict with overarching purpose of Canadian law – namely, the “integrity of 

the rule of law and the values for which it stands”.50 The freedom of religion that is 

afforded to Canadian citizens via the Charter is about accommodation by the state, not 

recognition of separate, independent religious legal systems.51 This reinforces the 

arguments raised in Chapter Two, where the question of minority groups’ laws is more 

practically considered in terms of “reasonable accommodation” rather than the 
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possibilities of legal pluralism – particularly as these groups are not necessarily seeking 

the establishment of a separate legal system. There have been numerous public 

discussions and controversies around religious freedom, and its accommodation by the 

legal system. Two notable cases in the last few decades are the Sharia arbitration 

debate in Ontario (2003) and the proposal by the Government of Quebec to introduce 

a Charter of Values that would prohibit religious symbols in public spaces (not unlike 

the banning of headscarves in France).52 This Quebec Charter proposal concerning 

religious symbols was unsuccessful, with opposition to the proposed bill based on 

inherent violations to the freedoms of religion and expression. The debate in this 

context differed to the Ontario Sharia debate, where the outcome was to amend the 

arbitration provisions to prohibit religious-based arbitration. Both debates, however, 

illustrate that the conversation about the rights of religious groups is about 

(reasonable) accommodation, and not legal pluralism. Similarly, through these public 

discussions there is a reiteration that there is no existing formal legal pluralism 

afforded by Canada’s Constitution and laws, when it comes to accommodating 

minority religious law and systems.53 

 

However, outside of these public debates about formal accommodation of religion, 

legal pluralism issues and discussions also arise in the context of “unintentional” 

accommodation by courts.54 There are three prominent cases heard in the Supreme 

Court that highlight this discussion around accommodation, and two out of the three 

illustrate instances of this “unintentional accommodation”. The first case Amselem v 

Syndicat Northcrest (Amselem) concerned the bylaws of a condominium complex 

which prohibited “decorations, alterations and constructions” on condo balconies. 

Some Jewish residents wished to construct Succoth (ritual huts) during the nine-day 

holiday of Succoth. Whilst the condominium board sought an injunction, which was 

initially granted in the lower courts, the Supreme Court held that the religious freedom 

of these residents outweighed the board’s concerns about aesthetic appearance of the 
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complex. 55  Similarly in the case of Multani v Commission scolaire Marguerite-

Bourgeoys (Multani) the Supreme Court unanimously held that the right to religious 

freedom under section 2(a) of the Charter included the right for Sikh kirpans to be 

worn in schools.56 The case concerned a school student, Gurbaj Singh carrying the 

kirpan (a symbolic dagger carried by some Sikhs) to school. Singh’s family and the 

school came to an agreement that would allow Gurbaj Singh to wear the kirpan 

secured under his clothing, however, the school board’s Council of Commissioners 

refused to ratify this agreement. The initial judgement in the lower courts ruled in 

favour of the Multani family, but this was overturned by the Quebec Court of Appeal, 

until it was heard by the Supreme Court, who held in favour of the initial judgement.57 

 

Not all cases concerning the freedom of religion heard by the Supreme Court have 

been accommodating. Unlike Amselem and Multani, the case of Alberta v Hutteria 

Brethren of Wilson County (Wilson County) saw the Supreme Court hold that 

government had justifiably breached the provision of religious freedom in the 

Charter.58 The case concerned a group of Hutterian Brethren residing in Wilson 

Colony, whose religious beliefs prohibit them from displaying images, like driver’s 

licence photos. The Alberta government had previously exempted them from the 

requirement to have a photo on their driver’s licences; however, with the introduction 

of new governmental policies targeting identity fraud, this exemption was removed. 

The lower courts ruled in favour of the Wilson Colony, however, the Supreme Court 

overruled this decision, noting that the requirement, whilst infringing on religious 

freedom, was a legitimate governmental goal, and thus justified any breach of this 

freedom.59 Following on from this decision, the trend within Canadian courts is to view 

freedom of religion as only being breached when the state restricts a religious practice 

in a trivial way, and it must be shown that the interference is non-trivial, even where 

the government may have a legitimate goal or public purpose.60 
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Religious exemptions in anti-discrimination provisions are another way in which 

religious freedom has manifested itself within the Canadian jurisdiction, and shows a 

multicultural accommodative approach to the diversity of religious groups within 

Canadian society. Specifically, religious institutions are able to exercise exceptions 

from the protections against discrimination outlined within provincial legislation. For 

example, section 10 of the Quebec Charter of Human Rights and Freedom, notes that 

“every person has a right to full and equal recognition and exercise of his human rights 

and freedoms…except as provided by law, religion, political convictions…”.61 Similarly, 

Ontario’s Human Rights Code 1990 states that the rights to equal treatment “are not 

infringed where membership or participation in a religious…institution or organization 

that is primarily engaged in serving the interests of persons identified by a prohibited 

ground of discrimination is restricted to persons who are similarly identified”.62 Also, 

provisions on “special employment” in section 24(1) of the Code notes that there is no 

infringement where a religious institution or organisation make a reasonable 

qualification due to the “nature of employment”.63 The Supreme Court of Canada has 

upheld these exceptions to anti-discrimination legislation for religious institutions. For 

instance, in the 1984 case of Caldwell v St Thomas Aquinas High School, Mrs Caldwell 

was not rehired by the school as it viewed a Catholic teacher divorcing as incompatible 

with the principles of the school and its Catholic teaching; the Supreme Court 

determined the school was entitled to impose this faith requirement on its teachers 

and thus was entitled to do so towards Caldwell.64  

 

Family	Law	and	Arbitration	

 

Jurisdiction in the realm of family law is split between the federal government and 

provincial governments. Divorce law is governed by the federal government under 

section 91(26) of the Constitution, but property settlement (along with the 

solemnization of marriage) is part of the provincial governments’ powers. For example, 

Ontario’s Family Law Act 1990 covers property settlement of the matrimonial home, as 

well as child custody and support arrangements.65 Within family law, arbitration is an 
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option upon the voluntary agreement of both parties. Each province has individual 

arbitration provisions, drawing from the Uniform Arbitration Act that exists at the 

federal level. 66  Whilst the federal Uniform Arbitration Act relates primarily to 

commercial matters, Ontario (and the province of Alberta to some extent) are unique 

in having family law arbitration available.67 As such, focusing on Ontario as an example 

is useful in this discussion of religious accommodation and family law because 

arbitration in the realm of family law is provided for under the Arbitration Act 1991 

(‘Arbitration Act’), and was a central focus of the Sharia debate that arose in 2003.  

 

The Arbitration Act in Ontario allowed parties to a family law dispute to elect a neutral 

third party to arbitrate and decide the dispute. This had to be voluntary and upon 

mutual agreement in terms of electing the arbitrator.68 The arbitration agreement is 

viewed as a contract,69 and the arbitrator has no power to compel the parties to do 

something they would not agree to independently. As the arbitration agreement is 

based on a contract it is enforceable like any other contractual agreement; so even 

where one party may later change their mind the decision of the arbitration (referred 

to as an “award”) may be enforceable like a judgment.70 Prior to 2006, arbitrations 

could be guided by religious laws, upon the agreement of the parties, though this was 

implicit and in no way an establishment of “formal” legal pluralism (though perhaps it 

could be deemed an “informal” legal pluralistic accommodation of religious laws). This 

provision was drawn from the language of the Act appearing to allow a different type 

of law to be selected, whether this is religious law or rules within a private 

organisation.71 The specific provision implying this was section 32(1) of the Arbitration 

Act, which noted that the parties were free to choose the legal system, upon which 

their dispute would be settled.72 Under this provision, Jewish and Christian groups had 

a long standing history of arbitrating disputes based on their respective religious law.73 
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For instance, the Orthodox Jewish Beth Din in Toronto asked parties to sign 

agreements in family dispute resolutions that would make them enforceable in court 

under these arbitration agreement requirements.74 Ultimately, the Orthodox Jewish 

communities had been using private arbitration under the Arbitration Act for many 

decades.75 However, following the public debate around the possibility of Islamic 

family law arbitration and “accommodation of Sharia”, this provision allowing a choice 

of law in arbitration was amended with the introduction of the Ontario Regulation 

134/07 on family arbitration. This regulation means that any arbitration that is based 

on non-Canadian law is not valid and cannot be enforced by the courts.76 Well ahead 

of the Ontario government’s decision to outlaw religious arbitration in family law 

matters, Quebec does not allow arbitration in family law matters (amongst others), as 

outlined under the 1991 Civil Code of Quebec.77 In terms of whether there is the 

possibility for the accommodation of minority religious laws, the Quebec government 

adopted a policy of “interculturalism”, which differs from the Canadian government’s 

multicultural policy. Under this “interculturalism” policy minority groups are 

integrated into “a common civic culture using the French language”.78 By contrast, 

arbitration is available as an option in the province of British Columbia. The British 

Columbia Arbitration Act of 1996 does not explicitly forbid the use of religious laws in 

guiding an arbitration; though section 23(3) states that the arbitration must not be 

contrary to the laws of British Columbia.79  

 

Outside of arbitration, religious law has been considered and recognised to some 

extent within family law decisions in the Supreme Court. However, this appears to be 

limited to cases concerning Jewish marriage contracts – particularly the get that is 

promised to wives. This is similar to the Islamic mahr, which is an amount the 

husband promises (and is obliged) to pay the wife under the marriage contract, to 
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provide financial security.80 In 2007, the Supreme Court decided the case of Bruker v 

Marcovitz, which concerned an agreement by a Jewish man to grant a get to his former 

wife. The Court held that despite the religious element to the dispute, as long as these 

moral, religious obligations are in a legally binding form (i.e. contract) and do not 

conflict with Canadian law and public policy, then it able to be heard by the Canadian 

courts, and is legally enforceable.81 Like Jewish marriage contracts, Islamic marriage 

contracts are civil contracts, with nothing particular sacred to the solemnization of the 

marriage (there is no compulsory religious component or requirement when getting 

married); thus in many ways it is similar to Christian marriage traditions as well.82 

However, unlike the enforcement of Jewish get by the Supreme Court, the Canadian 

courts have generally been hesitant to recognise and enforce the Islamic mahr 

agreements. For instance, in Kaddoura v Hammoud the Ontario Court of Justice 

refused to enforce the payment of the mahr, noting that because the contract had a 

religious element there was no obligation by the civil courts to adjudicate the matter.83 

As such, it is appears that there has been some recognition and accommodation by the 

legal system in regards to religious family law; however, this is not applied equally to 

all religious faiths. 

 

Gender	Equality	and	Women’s	Rights	Movements	

 

In Canada there has been an institutionalisation of the women’s rights movements and 

lobbying, which has manifested itself through the establishment of productive national 

women’s organisations – like the National Action Committee on the Status of Women 

(NAC) which was founded in 1971.84 There have been moves to establish federal 

government organisations that focus on gender equality and work with federal 

institutions to ensure that equality is a key consideration in the development of state 

policies and programs (an example of one such organisation is the Status of Women 
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Canada).85 In the early 1980s, feminists (notably, the NAC) lobbied at both federal and 

provincial governmental level for the recognition of women’s rights in the 

Constitution. 86  As a result, unlike Australia and the UK, Canada has included 

protections within constitutional documents. This is primarily through sections 15 and 

28 of the Charter of Rights and Freedoms. Section 15(1) states that all individuals have a 

right to equal protection and benefit of the law without discrimination based on a 

number of characteristics, including sex. 87  Section 28 on the other hand deals 

exclusively with sex equality, and states that “Notwithstanding anything in this Charter, 

the rights and freedoms referred to in it are guaranteed equally to male and female 

persons”.88 Gender equality and women rights are further protected in the Canadian 

Human Rights Act of 1985, which offers protection from discrimination based on sex, 

sexual orientation, marital status and family status.89 These protections are similarly 

offered within human rights legislations within the provinces – i.e. Human Rights Code 

1990 in Ontario, and the 1975 Charter of Human Rights and Freedom in Quebec. 

However, it should be noted that the NAC, despite being central to the Canadian 

women’s movement through the 1970s and 1980s, has largely disbanded in the 21st 

Century. The NAC was a strong and leading voice for women, that could legitimately 

and effectively communicate feminist concerns to the federal government. However, in 

losing state funding in the 1990s, which was accompanied by internal divisions, the 

NAC was left “broke and struggling to survive” in the period between 2001 and 2005. 90  

Another challenge to the women’s movement in the Canadian context is the 

differences that arise regionally. In particular, the challenge of large minorities that 

choose to organise separately and maintain separate priorities and agendas, like the 

Franco-Quebec feminists that form part of the “territorially organised minority” 

located in Quebec.91 Their aims differ to national women’s organisations, as well as 
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those that originate from other provinces that share a largely English-Canadian 

background. 

 

Sharia	in	Canada	

	

Muslims	in	Canada	

	

According to the 2011 National Household Survey, approximately 3.2% of the 

population in Canada identify as Muslim. 92  This almost doubled from the 

approximately 579,600 Muslims noted in the 2001 census, sitting at approximately 1.05 

million.93 Historically, the first Muslim migration to North America was in the form of 

industrial workers beginning in the 1950s, though the Canadian Muslim community 

has grown over the years to develop a Canadian Muslim religious identity.94 Muslim 

migration has largely been from South Asia (Pakistan, India, Bangladesh and Sri Lanka) 

though there has also been significant migration from the Middle East and North 

Africa. 95  In fact, Canadian Muslims come from over 60 ethnic groups. 96  The 

distribution of the Muslim population amongst the provinces locates the majority in 

Ontario (approx. 581,950 according to the 2011 statistics), 97   with the rest 
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predominantly located in Quebec and British Columbia.98 The Muslim communities 

within the provinces, are primarily centred in the bigger cities, such as Toronto, 

Montréal, Ottawa and Vancouver. There are divisions amongst different groups of 

Islamic practice and thought, with a majority of Canadian Muslims identifying as 

Sunni, whilst others identify as Shi’i or Ismaili.99 In recent years, refugee resettlement 

from Syria (as well as other parts of the Middle East) has also contributed to an 

increase in the Muslim population in Canada.  

 

Sharia	Debate	in	Canada	

	

The Sharia debate in Canada first came in to the public consciousness in Ontario in 

2003, with a statement of intention by the Islamic Institute of Civil Justice (IICJ) that it 

was planning to establish a religious arbitration tribunal that would arbitrate matters 

of family law. Led by the president of the organisation, Syed Mumtaz Ali, the IICJ was 

exploring ways of establishing a Darul-Qada (a religious judicial tribunal) that would 

operate as a “private Islamic Court of Justice without in any way infringing on 

Canadian judicial jurisdictions or legal authorities, or violating any Canadian law”.100 

Following this announcement by the IICJ, there were numerous reports and editorials 

in the news media debating the possibility of Sharia being employed in family 

arbitrations.101 The New Democratic Party and many Canadian women, including some 

groups of Muslim women, opposed this possibility of Sharia being employed in private 

arbitration by the IICJ.102 In particular, several women’s rights organisations came 

together in the “No Religious Arbitration” movement, arguing that religious arbitration 

oppressed women and infringed upon their individual rights and freedoms (afforded 

by the Canadian Constitution and Charter).103 The organisations part of this movement 

were led by the Canadian Council of Muslim Women (CCMW), who opposed 

arbitration, not because of a general opposition to multiculturalism or religious 
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dispute resolution (such as mediation),104 but due to the “difficulty in understanding, 

interpreting or applying” the complex legal system that is Sharia “with any 

uniformity”.105 The particular concern around religious arbitration was the “legally 

binding” nature of the proposal, and the potential to intensify inequalities faced by 

vulnerable Muslim women.106 Other groups supporting the “No Religious Arbitration” 

movement include: the National Council of Women of Canada (NCWC);107 National 

Association of Women and the Law; and the Canadian Federation of University 

Women Clubs, to name a few.108 Notably, other key feminist organisations like the 

Women’s Legal Education and Action Fund (LEAF) did not advocate the removal of 

alternative dispute resolution means altogether, including religious arbitration. Their 

reasoning was that “the courts are financially, linguistically or culturally inaccessible 

for many people”, and alternative dispute resolution offers women a full range of 

choices in seeking protection for themselves and their children.109 In addition to the 

women’s organisations (both religious-based and secular), opposition to religious-

based arbitration was also voiced by the Muslim Canadian Congress (MCC) – a Muslim 

organisation that was a “go-to” organisation for the Canadian media during the 

debate.110 The MCC was vocal in outlining their concerns around the potential for 

differential treatment of women and men under Islamic law that may underlie 

religious arbitration processes (if accommodated), and “inevitably lead to 

discrimination, and perpetuate unequal power relations within households and 

extended family networks”.111 

 

Ultimately, the debate was grounded in the feminism versus multiculturalism 

dichotomy, with those groups opposing religious arbitration drawing on feminist 

arguments to oppose multiculturalism as both a policy and theory. Religious 
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arbitration had been occurring for many years in other religious communities, 

including amongst Ismaili Muslims, but had never evoked a response like that seen in 

2003 towards an Islamic arbitration tribunal, as they had never made formal public 

statements outlining their intentions to set up religious arbitration.112 This strong 

public debate and large movement against Sharia also reflected rising Islamophobic 

attitudes that have emerged in many Western countries post-9/11, along with concerns 

from the wider community about the welfare of Muslim women, whereby Muslim 

women were viewed as needing protection from their oppressive patriarchal religion. 

Critics of Sharia relied on racialized notions of Muslim “Others” in order to categorise 

this proposed religious tribunal as a threat to Canada’s identity as a nation.113 Overall, 

this opposition relied on arguments of gender equality and the need to protect all 

women, but particularly Muslim women from the potential injustices of religious 

arbitration. In response to this public outcry around the possibilities of Sharia being 

used in family law arbitration, the Ontario government, in 2004, commissioned Marion 

Boyd to compile a report on the issue. The report titled Dispute Resolution in Family 

Law: Protecting Choice, Promoting Inclusion was presented in December 2004, and 

made recommendations on how to approach this request for religious arbitration by 

groups like the IICJ. In undertaking this review, a multicultural approach was adopted, 

with Muslim women being encouraged to join the debate and discussion.114 The 

ultimate recommendations of the review were that religious law should remain an 

option in family law arbitration as long as a number of safeguards were introduced, 

that addressed the concerns of women’s groups and would ensure gender equality.115 

Despite these recommendations, in 2005 Premier McGuinty announced that an 

amendment would be proposed to the Arbitration Act that would ultimately ensure 

“one law for all” in Ontario.116 This amendment came into effect in 2006 in the form of 

the Ontario Regulation 134/07. Thus, religious arbitration, at least in Ontario, is no 

longer available. It has not been considered in the same way in other provinces, so it is 

hard to determine whether this opposition that came out in the Sharia debate is 

country-wide. Some other provinces have followed suit and made similar amendments 

to their arbitration provisions. 
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Canadian feminists saw this amendment to the Arbitration Act as a victory in their 

legal mobilisation and fight against multiculturalism.117 Some of the concerns from 

women’s groups included that of the Muslim Canadian Congress, who argued religious 

arbitration had the potential for allowing religious clerics to enforce their “waning 

authority over vulnerable communities”.118 Despite this seeming victory and therefore 

end to the Sharia debate in Ontario, the questions of religious accommodation within 

the Canadian legal system, and in particular questions around enforceability of Islamic 

family law agreements, such as marriage contracts/mahr, continue to be considered by 

Canadian courts.119 Significant problems that have come out of the debate include the 

reinforcement of negative stereotypes of religious communities and individuals, and 

have raised issues around multiculturalism in Canada, particularly in the way that 

multiculturalism is framed and understood at present.120 

 

Conclusion	

 

As a leader in multicultural policies, it is not surprising that Canada has had to deal 

with questions of accommodating minority religious groups. Whilst there is no formal 

legal pluralism, the courts have faced questions regarding the limits of religious 

freedom – which in many ways has led to accommodation of minority religious laws 

and norms (albeit often unintentionally). However, religious freedom has often been 

challenged by gender equality and women’s rights movements, many of which have 

had success in engaging with the Canadian federal and provincial governments (an 

idea that will be explored further in Section Three). The Ontario Sharia debate in 2003 

demonstrated a strong feminist opposition to greater religious freedom and extension 

of multicultural accommodation to allow Sharia arbitration (despite years of other 

religious groups carrying out religious arbitration), which appears to have greatly 

influenced the outcome of amending Ontario’s arbitration legislation to preclude any 

possibility for religious-based arbitration. This differs significantly to the UK, which 

will be considered in the following chapter, where Sharia councils and tribunals 

continue to operate, with some even claiming to have jurisdiction under the UK’s 

comparable arbitration legislation.  
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CHAPTER	SEVEN	

The	Political	and	Legal	Landscape	in	the	United	Kingdom	
 

In the last chapter I outlined the political and legal background in Canada, including 

the state policies of multiculturalism and the Sharia debate that arose in Ontario in 

2003. In this chapter, I will similarly examine the political and legal structure, and 

evolution of multiculturalism in the UK, offering a comparison to that in Canada. The 

experience with multiculturalism in both states evolved around the same time. Whilst 

Canada may have been the first to implement an official state policy, the UK was the 

first to outline the basic ideals of multiculturalism in the political sphere. I will then 

explore the provisions for religious freedom, and whether there is the possibility for 

legal pluralism in the UK. In an age of equality reforms, like the Canadian discussion, I 

outline the women’s movement and equality provisions within this jurisdiction. 

Following this I will discuss the family law and arbitration provisions – which prove 

interesting as comparators to the Canadian Sharia debate, as the UK has an Arbitration 

Act, like Ontario, under which religious tribunals do claim to have authority and 

jurisdiction to resolve disputes. These religious tribunals include Sharia tribunals, 

namely the Muslim Arbitration Tribunal. I conclude this chapter with an examination 

of the Sharia debate as it has arisen in the UK, but also the Sharia councils and 

tribunals that have emerged within this political landscape. These bodies are uniquely 

British, in the sense that they are visible within British society, and are not “hidden” or 

operating “in the shadows” (as any similar unofficial bodies may be in Canada and 

Australia). It is necessary to understand what they are and how they operate to offer 

context to the discussion that will follow in Section Three, as the reality is that the 

Sharia councils and tribunals that exist within the UK have not been paralleled in the 

Canadian or Australian jurisdictions. In outlining the nature of Sharia councils and 

tribunals I will offer a brief institutional analysis, particularly, the ways in which the 

bodies are the product of their temporal and spatial contexts. Thus, not only may they 

contain their own religious values, they may adopt any gender legacies or hierarchies 

that are embedded within the legal frameworks in which they position themselves 

against. 
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Political	Background	

 

The United Kingdom of Great Britain and Northern Ireland (UK) is a constitutional 

monarchy, with the British monarch the official head of state, the current monarch 

being Queen Elizabeth II. Essentially, the government is centralised, with delegation of 

powers from the central parliamentary body amongst governmental bodies and 

organisations. Parliamentary sovereignty in the UK is centralised and vested entirely in 

the Parliament of Great Britain (which is formally, the Parliament of the United 

Kingdom of Great Britain and Northern Ireland). However, there is a devolution of 

power to the parliaments in Scotland, Wales, and Northern Ireland - although this is 

statutory, and ultimate authority resides in the central Parliament of the UK (meaning 

that these powers can be amended or repealed by this central authority). This differs 

from Canada and Australia, which both follow a federalist structure, with sovereign 

power divided between the federal and state/provincial governments. The UK 

Parliament is divided into the House of Commons and House of Lords. The House of 

Commons consists of 650 Members of Parliament (MPs) elected by local constituencies, 

and works to approve new laws and taxes, whilst overseeing the operation of the 

government.1 The House of Lords operates independently from the House of Commons, 

also tasked with “holding the government to account” in addition to creating laws and 

debating public policy.2  

 

Court	structure	

	

The highest court in the UK is the UK Supreme Court, which hears appeals regarding 

points of law, and their interpretation. Below this court is the Court of Appeal, which 

hears appeals on points of law as well, but also cases referred from tribunals and lowers 

courts. The High Court, which has three divisions (the Chancery, Queen’s Bench and 

Family divisions), hears appeals from the lower courts, as well as hearing cases in the 

“first instance”. On the lower level, there is the Magistrate’s Court (which hears mainly 

criminal cases), County Court, and Family Court, which generally hear civil matters. 
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2 UK Parliament, “Work of the House of Lords,” UK Parliament, http://www.parliament.uk/about/mps-
and-lords/about-lords/what-the-lords-do/ (accessed on October 1, 2016). 
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Also, in this tier of the judicial system, is the Crown Court, which hears criminal 

matters with juries.3  

 

Religion	and	the	State	

	

In the UK, there is no distinct separation between the state and religion, as there is in 

Canada and Australia. The official state religion is that of the Anglican Church of 

England, with the Church being granted a privileged status within the state structure. 

The Monarch of the UK is also the Supreme Governor (head) of the Church of England, 

which provides for an overlap between state and Church. Archbishops and Bishops of 

the Church sit in the House of Lords, and represent the diocese.4 As a result of this 

privilege accorded by the state, the Church is seen to have great influence over the 

creation and implementations of laws and public policies.5 The established Church of 

England with its preeminent status, differs to the “quasi-established” Church of 

Scotland, which by contrast is independent of the state.6 The history of the Church in 

the UK is a long one that goes back to the Articles of Religion brought into force by 

King Henry VIII, who denounced the authority of the Pope and the Catholic Church in 

England.7 

 

Multiculturalism	

	

The rise of multiculturalism as a policy in the UK developed around the same time that 

Canada was having this discussion about multiculturalism. Whilst Canada may be the 

first state to have an official policy of multiculturalism introduced in 1971, the UK is 

seen as outlining the basic ideas and principles that might make up a state 

multiculturalism policy and approach well before this, in the 1960s.8 Specifically, in 

1966, then Home Secretary Roy Jenkins, outlined the basic ideas that underpin the 
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concept of multiculturalism. In a speech to the National Committee for 

Commonwealth Immigrants, Jenkins proposed a more integrationist approach, to 

replace existing assimilationist attitudes towards immigration, describing integration 

as: 

 

I do not regard [integration] as meaning the loss, by immigrants, of their own national 

characteristics and culture. I do not think that we need in this country a ‘melting pot’, which will turn 

everybody out in a common mould, as one of a series of carbon copies of someone’s misplaced vision of 

the stereotyped Englishman… I define integration, therefore, not as a flattening process of assimilation 

but as equal opportunity, accompanied by cultural diversity, in an atmosphere of mutual tolerance. 

 

Jenkins’s comment came in response to a spate of violent attacks in London towards 

the West Indian community. As a result of Britain’s colonial imperialism, there was a 

need to address the settlement of groups coming from “the New Commonwealth” (the 

Caribbean, Africa and South Asia) and advocating integration over assimilation; 

Jenkins statement illustrates the first step towards multiculturalism in the British 

context. 9  This approach focused on ideas of equal opportunity, toleration and 

integration into the wider British society whilst celebrating the differences and 

diversity of cultures.  

 

Whilst this did not lead to the formulation of a specific multicultural policy, it had a 

significant impact on the development and framing of racial discrimination law, as well 

as the development of policies in the following decade. For instance, the Race Relations 

Act 1968, which established a Commission on Community relations, whose policies 

were inherently shaped by this integrationist, more multicultural approach presented 

by Jenkins.10 In 1969, a highly influential report titled Colour and Citizenship was 

published. The report encouraged recognition of cultural differences that exist 

between groups within society, and encouraged that this cultural diversity be valued.11 

 

However, the move towards multiculturalism faced a lot of opposition and throughout 

the 1970s, there were many calls to uphold traditional ideals of “Britishness”. 

Britishness is a contested term with debate over whether it is a type of state patriotism, 

																																																													
9 Ibid. 
10 Ibid., 10. 
11 Ibid. 
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or whether it is a political tradition.12 With the Acts of the Union bringing together 

England and Scotland on a parliamentary level in 1707, and the historical dependency 

of Wales (legally, economically and politically) on England, Britishness appears to 

merely be a political allegiance for the Scots and the Welsh, rather than an all-

encompassing united identity – as there are distinct ethnic identities that exist in 

Scotland, Northern Ireland and Wales.13 Nevertheless, Britishness was (and remains) 

an important political ideal, and thus calls to uphold this ideal came from Conservative 

Ministers who were concerned about a “dilution of British identity” and feared that 

British society would break down if the migrants from the “New Commonwealth” were 

accommodated in any way.14 Enoch Powell, a Conservative Member of Parliament, was 

a staunch supporter of assimilation, placing (white) Englishness as being the timeless 

and key ideal of Britain’s national identity.15 Margaret Thatcher (an MP at the time) 

reinforced the sentiments expressed by Powell in 1978, stating: 

 

People are really rather afraid that this country might be swamped by people with a different 

culture…We are a British nation with British characteristics. Every country can take some small 

minorities and in many ways they add to the richness and variety of this country. The moment the 

minority threatens to become a big one, people get frightened…16 

 

However, the late 1980s saw the beginning of a shift in state policies and 

multiculturalism. Multiculturalism became a central concept, despite the history of 

great debate and opposition. The 1985 Swann Report, which explored “the response of 

the education service to ethnic diversity” reiterated the government’s commitment to a 

principle of good education for all children “irrespective of race, colour or ethnic 

origin”.17 The report argued that there was a need to introduce a more multicultural 

curriculum into schools. The need to recognise ethnic diversity and accommodate 

minority cultural groups was a long time coming. Outside of the increasing number of 

immigrants coming from South East Asia, the arrival of The Empire Windrush from 

the Caribbean settled a large number of West Indian migrants in Britain, bringing with 

it a need to recognise the shifting cultural identity of Britain. By the 1970s, West Indian 
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communities in British communities developed a distinct “black British style” which 

has been shared by other migrant communities from Africa and Asia.18 Thus, the slow 

adoption of multiculturalism in the mid to late 1980s was a much needed formal 

recognition of the culturally diverse nature of the UK. 

 

Despite this introduction of multiculturalism into state policy extending to areas such 

as education, the 1990s saw a distinct shift in focus of this multiculturalism discussion 

on to Muslims specifically, with this minority group being singled out and “othered” 

within British society. With the release of Salman Rushdie’s book The Satanic Verses in 

1988, the media focus turned to British Muslims, and fuelled the anxiety around race 

within society.19 Ultimately, the public debate shifted from “Asians” more generally to 

Muslims more specifically. Public debate within the media surrounded Islam 

attempting to highlight the apparently “illiberal” principles of the religion, and thus 

the “otherness” of Muslims.20 Despite this explicit focus on Muslims within public 

discussion of multiculturalism, both sides of the government (the Conservatives and 

Labour) reiterated their support for cultural diversity, maintaining multiculturalism as 

a key principle within governmental policy considerations.21 Ultimately, over the past 

couple of decades conversations about ethnic minorities in the UK have gone beyond 

“the Asians” to focus on the religious association of the majority of the “Asian” 

community, which happens to be Islam.22 This is a result of the mass migration of 

South Asians beginning in the 1950s, specifically from Pakistan (a former British colony, 

as part of India).23 At the time of migration, there was some religious accommodation 

of Pakistani Muslims as a religious minority, through allowing them to build 

mosques.24 

 

Post 9/11 there has been a shift in attitudes towards Muslims globally, but particularly 

in Europe and the UK, which has paved the way for an “attack” on multiculturalism 

within the British context. The events of 9/11 and reaction by governments has 
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accelerated an assault on multiculturalism. The rise of Islamophobia as an informal 

institution that influences both political and social attitudes towards multiculturalism 

has had a major impact on discussions around multicultural accommodation. It has 

opened up a space for tensions to arise between multiculturalism and national identity 

within the British context, whereby multiculturalism is viewed as breaking down the 

“shared foundations of national citizenship”.25 In recent years, multiculturalism as state 

policy has come under great criticism, with former PM David Cameron stating that it 

has “failed”, and arguing that multiculturalism fosters separate and disconnected 

communities that ultimately effect the united British society.26 In 2007-2008, the New 

Labour Government claimed that even where accommodating and allowing separate 

cultures to be retained by minority groups, a certain “dimension of Britishness” needs 

to be upheld.27 This retreat from multiculturalism is very much a product of the post-

9/11 “age of terror”, in addition to the increased number of asylum seekers and refugees 

coming from Muslim states, such as Syria. In some way, the debates around 

multiculturalism and its apparent failure coincides with discussions around refugees 

and the responsibility of the UK as a wealthy, Western, “power” nation to take in 

refugees fleeing war-torn nations in the Middle East – and in many ways by focusing 

on multiculturalism the conversation disguises the real discussion around refugees, 

and immigration policies. The apparent “harm” to society arising from 

multiculturalism is a line that has been adopted by the British government following 

the Cantle Report in 2001, by arguing that it segregates society there is an implicit 

justification of tightening and restricting immigration, and conservatively approaching 

refugee policies (under the guise of focusing on “fixing” multiculturalism).28 The 

development of a focus on Muslims in the last couple of decades has reiterated 

assumptions and stereotypes of Muslims, with terms like “Sharia” and “Muslim” being 

used with negative connotations.29 Within this idea that Islam is apparently “illiberal” 

and Muslims are “others” comes the argument that multiculturalism is bound to fail, as 
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Islam and the West are seen as incompatible.30 With attacks on multiculturalism 

arising from all sides of the political spectrum in the UK, the responsibility remains 

with the state to uphold these principles of integration. However, this appears to be 

becoming an increasingly lower priority in recent policies, where there is a slow but 

steady regression towards principles of Britishness.31 The increased visibility and rise of 

far-right, fascist political parties, such as the British National Party, 32 and anti-

immigration parties (like the UK Independence Party) has a significant influence on 

the shifting social and political attitudes on multiculturalism and immigration.33 This 

was seen with the 2016 Brexit vote and the success of the “leave” campaign that was 

headed by members of the Conservatives, Labour, and UKIP parties. The Brexit 

decision is a prominent example of the effect the growing, conservative anti-

immigration stance is having on British society and ideas of accommodation. In a 

recent statement, Prime Minister Theresa May noted that a large aim of Brexit is 

regaining control over the borders, which reinforces the idea that Brexit has, and is, 

largely about immigration.34 

 

Freedom	of	Religion	and	Legal	Pluralism	

	

In 2007 the Archbishop of Canterbury, Rowan Williams sparked controversy about the 

possibility of state recognition and legal accommodation of the laws of religious groups, 

citing Sharia Law as a specific example. Like Canada, the UK does not have formal legal 

pluralism. However, the operation of Sharia tribunals and councils within the legal 

arbitration framework offers an example of the existence of “informal” legal pluralism, 

and Williams’s discussion merely considered what space existed for religious laws to 

operate alongside the secular legal framework. In his lecture to the Royal Courts of 

Justice, Williams advocated for recognising the plurality that exists within society in 

the legal framework, and noted that this is a real possibility through negotiation 

between religious and secular laws, and addressing the overlap between the two, to 
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find a space to possibly accommodate religious laws within the legal framework.35 In 

addition to this, Williams was worried about the threat to the rights of minority groups, 

namely Muslims, based on the contemporary threats arising from shifts in social 

attitudes and public policies, post 9/11.36 

 

In terms of accommodation of religious laws, the privilege accorded to the Church of 

England means that it is an inherent part of the English legal system, with the modern 

ecclesiastical courts of the Church able to make decisions. These decisions are subject 

to review by the High Court, but are a good example of religious laws operating within 

the legal system.37 However, when it comes to recognition of minority legal orders, 

such as Sharia, it is an entirely different scenario. Muslims, Catholics and Jews have all 

established councils, and long practised religious arbitration of civil disputes, though 

these are not recognised by state law in the same way that the Courts of the Church of 

England have an integrated place within the British legal system.38 

 

Of course, whilst legal pluralism does not exist formally in regards to minority religious 

groups and their laws, like in the Canadian context it could be argued that in Britain 

there has been an accommodation of these religious laws on a more informal level – 

through accommodation or recognition of religious arbitration by the courts. As was 

seen in Canada, the legal system in the UK has considered cases concerning decisions 

that have stemmed from a religious arbitration tribunal, more specifically, a decision 

from a Jewish Beth Din court. The leading example is the 2013 case of AI v MT, which 

was a family law matter concerning a couple seeking divorce. The parties requested 

that the issues be resolved through arbitration in a Jewish Beth Din court. Justice Baker 

agreed to this request, and thus the matters, including the care of the couple’s children, 

were referred to a religious court. Ultimately, the High Court recognised and upheld 

the arbitration decision of the Beth Din.39 In addition to this explicit consideration of a 

religious arbitration, and recognising the laws of a religious group in the above case, it 
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can be argued that there is a form of accommodation of religious groups through 

religious exemptions in anti-discrimination laws. English law is founded on the liberal 

principle of “universal neutrality” and legislation like the Race Relations Act of 1976 

explicitly promotes equal opportunities and non-discrimination in the realm of 

employment practices.40 The Act aims to protect individuals from discrimination, on 

the basis of their “colour, race, nationality or ethnic or national origins”.41  

 

Whilst the Race Relations Act is a fundamental step towards recognising the 

multicultural nature of British society, it only addresses matters of race, ethnicity and 

nationality – with no explicit mention of religion. However, despite the exclusion of 

religion as a basis for protection from discrimination, there are cases in which the 

question of what constitutes an ethnic or racial group has been considered, recognising 

religion as being a characteristic that might constitute an “ethnic” group. This was 

most significantly discussed in the case of Mandla v Dowell Lee, where a young Sikh 

student was refused the right to carry religious symbols (including wearing a turban) 

in school.42 On appeal in the House of Lords, the court considered what makes up an 

ethnic group for the purposes of the Act. Lord Fraser of Tullybelton noted that “For a 

group to constitute an ethnic group in the sense of the 1976 Act, it must… regard itself, 

and be regarded by others, as a distinct community by virtue of certain characteristics” 

– and one of these essential characteristics includes a “common religion” distinct from 

neighbouring groups and wider community in which the group resides.43 Ultimately, it 

was decided that the Sikh community with a shared language, religion and cultural 

tradition was an ethnic group. Thus, it can be seen that even under the provisions of 

the Race Relations Act religion may be a factor that is considered in terms of ethnic 

and racial groups. 

 

There are also a number of legislative provisions outside of the Race Relations Act that 

are seen to specifically address and promote accommodation of religious groups. For 

instance, the Shop Act of 1950 is one of the earliest “accommodations” of a religious 

group. In relation to Sunday trading laws, which deemed that business are restricted in 

opening and trading on a Sunday, section 53 exempted “the occupier of any shop who 

																																																													
40 Bano, Muslim Women and Shari’ah Councils, 23. 
41 Race Relations Act, 1976, c. 74, s.3(1) 
42 Bano, Muslim Women and Shari’ah Councils, 23. 
43 Mandla v Dowell Lee [1983] UKHL 7. 



	 127	

is a person of the Jewish religion”, recognising that in observing the Jewish Sabbath, 

the shop would close for trade on Saturdays, and thus be allowed to open for business 

on Sundays.44 Similarly, the 1974 Slaughterhouses Act accommodated the religious laws 

of Jewish and Muslim communities, in terms of slaughtering animals according to 

religious guidelines for kosher and halal meat. Specifically, section 16(2) notes that 

local authorities must not “deny any religious community reasonable facilities for 

obtaining as food the flesh of animals slaughtered by the method specially required by 

their religion”.45 In more recent years, the introduction of the Employment Equality Act 

(Religion or Belief) Regulation 2003 introduced provisions targeting discrimination in 

the area of employment and vocational training, based on an individual’s religion or 

belief; whilst the Equality Act 2006 broadened the scope of anti-discrimination in 

regards to religion to cover provision of goods and services, education and exercise of 

public functions.46 Both these acts were repealed and replaced with the Equality Act 

2010, which outlines “protected characteristics” that are fundamental in promoting 

equality within society; section 10 specifically addresses “religion or belief” as one of 

these ‘protected characteristics’.47 Also in operation is the 2006 Racial and Religious 

Hatred Act, which makes it an offence where the action is seen as “ involving stirring 

up hatred against persons on racial or religious grounds”.48 

 

An explicit freedom of religion is provided for in the Human Rights Act of 1998, which 

guarantees that: 

 

Everyone has the right to freedom of thought, conscience and religion; this right includes 

freedom to change his religion or belief and freedom, either alone or in community with others and in 

public or private, to manifest his religion or belief, in worship, teaching, practice and observance.49 

 

Following this provision, courts are required to have regard for the importance of this 

freedom where a question arises concerning the ability of an individual or religious 
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organization to exercise the right to “freedom of thought, conscience and religion”.50 

Of course, this freedom is subject to some limitations that are: 

 

…prescribed by law and are necessary in a democratic society in the interests of public safety, for 

the protection of public order, health or morals, or for the protections of the rights and freedoms of 

others.51 

 

Based on this freedom of religion that is entrenched in the Human Rights Act, there 

have been several cases heard by the courts deciding on what constitutes a legitimate 

expression of this right to freedom of religion. One particularly notable case is that of 

Begum v Denbigh High School Governors, which concerned a Muslim girl, Shabina 

Begum, wearing a jilbab (religious covering) to school. This contravened the school’s 

uniform policy, and she was subsequently barred from attending the school.52 Begum 

argued that the school “unjustifiably limited” her right under this freedom of religion 

provision.53 On appeal, the House of Lords determined that there is a “need in some 

situations to restrict freedom to manifest religious belief” and thus, the school had 

legitimately infringed upon this freedom of religion in the interests of promoting and 

maintaining social cohesion within the school community.54 Similarly, in the Azmi v 

Kirklees it was determined there was no indirect discrimination by an employer. In this 

case a Muslim woman, Aishah Azmi worked in a school as a teaching aide, and wore a 

full-face veil when working with male teachers, ignoring requests by the school to stop 

wearing the full veil.55 Azmi took her employers to court for unfair dismissal and 

harassment based on religious discrimination. On appeal in the Employment Appeal 

Tribunal, it was found that there was no indirect discrimination and the aims of the 

local council (employer) were proportionately balanced against Azmi’s interests and 

right to freedom of religion.56 
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Family	Law	and	Arbitration	

	

Matters of family law, such as, divorce, disputes on family matters, and rights to 

marital property, are covered by the Family Law Act 1996.57 In terms of marriage laws, 

the Marriage Act of 1949 is the governing Act in England and Wales. Amendments 

were introduced by the Marriage Act 1994 regarding the ability to have a marriage take 

place in approved premises, which are not religious institutions or a register office – a 

previous requirement under the 1949 Act.58 According to the Marriage Act 1949, 

marriages may be solemnized “according to a relevant form, rite or ceremony in the 

presence of a registrar of the registration district in which the place where the 

marriage is solemnized is situated”, with “relevant form, rite or ceremony” referring to 

a “body of persons who meet for religious worship in any registered building being a 

form, rite or ceremony in accordance with which members of that body are 

married…”59 The Act also refers to marriages in accordance with Jewish and Quaker 

religious traditions. 60  Highlighting the fact that individuals may be married in 

accordance with their religious beliefs and that solemnization of marriages by religious 

ceremony will be recognised by the state upon registration.  

 

With divorce matters, there has generally been little accommodation of any religious 

ceremony or rites. The Family Law Act 1996 clearly outlines the procedures that must 

be followed in order for a divorce order to be granted. These provisions include, 

showing that a period of separation, in which reflection and counselling is undertaken, 

has passed, and following this time the marriage is seen to be “broken down 

irretrievably”.61 Nowhere in this particular legislation is religion referred to, in the way 

that the Marriage Act does. However, the 2002 Divorce (Religious Marriages) Act does 

recognise the issues arising from religious marriages, and provides for the court 

ordering a couple who was married in accordance with Jewish religious laws to take the 

necessary steps to dissolve the marriage religiously before a civil divorce will be 

granted.62 This legislation was introduced to address the increasingly problematic 

existence of “chained wives” within Jewish communities, where civil divorces have 
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been granted, but husbands were refusing to grant religious divorces to their wives 

(which precluded them from remarrying).63 Whilst this Act specifically refers to 

individuals of the Jewish faith, with the wording “religious usages” it could be open to 

interpretation, and applicable to people from other religious communities, for instance, 

Muslim women who often experience the same bind of being divorced under secular 

law but not religiously. 

 

Similarly, under the Family Law Act, there is no provision for arbitration being a 

method of resolving matters, such as property division. However, in 2012, family law 

arbitration was seen to appear with the establishment of the Institute of Family Law 

Arbitration (IFLA) scheme. The scheme created a body of rules for family arbitration, 

which were subsequently endorsed by English family court judges in 2014. In the case 

of S v S, Sir James Munby, the President of the Family Division upheld a decision that 

was made via private arbitration, following the IFLA scheme.64 He noted “there is no 

conceptual difference between the parties making an agreement and agreeing to give 

an arbitrator the power to make the decision for them”.65 Whilst there is no legislation 

making family law arbitration awards binding, they are treated as such in practice, 

particularly following President Munby’s judgement. A consent order is required 

following arbitration to place it in a more enforceable and binding format.66 In his 

judgement, President Munby stated that: 

 

Where the consent order which the judge is being asked to approve is founded on an arbitral 

award under the IFLA Scheme or something similar (and the judge will, of course, need to check that 

the order does indeed give effect to the arbitral award and is workable) the judge’s role will be simple. 

The judge will not need to play the detective unless something leaps off the page to indicate that 

something has gone so seriously wrong in the arbitral process as fundamentally to vitiate the arbitral 

award.67  
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Thus, unless there is something inherently wrong with the arbitration award, and a 

party presents this in a dispute, judges will generally uphold arbitration awards, unless 

there are good reasons as to why a consent order is invalid. 

 

In terms of arbitration more broadly, outside of the family law context, this is provided 

for under the Arbitration Act 1996. The general principles of the Arbitration Act are to 

encourage “fair resolution of disputes by an impartial tribunal” and to allow parties to 

“be free to agree how their disputes are resolved, subject only to such safeguards as are 

necessary in the public interest”.68 It is under these provisions that religious groups 

have established councils, courts and tribunals to resolve disputes amongst members 

of their faith. For instance, Jewish groups have established Beth Din, like the London 

Beth Din at the United Synagogue; there are Catholic tribunals, such as the Catholic 

National Tribunal for Wales in Cardiff; and Muslim groups have Sharia councils (like 

the Shariah Council of Birmingham).69 These religious councils and tribunals have 

been active for many years, and operate under the premise of the arbitration legislation. 

 

Over the years, UK courts have considered arbitrations carried out in accordance with 

religious laws – Jewish, Christian and Islamic. Focusing specifically on Sharia council 

decisions, there are several cases that have looked at arbitration agreements based on 

religious principles in civil matters, such as business agreements and inheritance. The 

Al-Midani v Al-Midani case concerned a dispute regarding the validity of will that was 

based on an agreement reached between parties with the help of a London Sharia 

council.70 It was decided that the judgement of the Sharia Council could not be 

considered an arbitration award as it did not obtain consent from all parties, and the 

agreement was not based on any statutory authority.71 Thus, highlighting that an 

arbitration agreement achieved through religious arbitration might be valid, but only 

where there is consent from all the parties involved and state laws are not contravened. 

In a 2009 case, Bhatti v Bhatti, the court granted in favour of applicant’s claim 

regarding ownership of certain properties, this followed the determination of the 

dispute (settled in favour of the applicant) through arbitration by a Muslim Ahmadiyya 
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Community, which was acting as an arbitration tribunal as defined under English 

law.72 

 

Outside of the arbitration framework, there has been much discussion and 

consideration of the validity of Islamic marriage contracts (nikah) and the entitlement 

to mahr that is set out in these contracts. In the case of Uddin v Choudhury and Ors, 

the courts explored a case where a religious marriage has taken place, but had not been 

registered with the state (as per the requirement of the Marriage Act 1949).73 The 

dispute was over the payment of mahr to the wife, which it was claimed was still 

outstanding, and was owed by the husband.74 It was found that the amount of mahr 

retained by the bride were to be viewed as non-returnable gifts, not part of the dowry, 

and thus she was entitled to keep them.75 Questions around the recognition of mahr 

predate discussions around arbitrations by religious bodies. For instance, in 1964 the 

issue of mahr was examined in the case of Shahnaz v Rizwan, specifically in terms of 

whether English courts had jurisdiction to consider the matter (as it concerned a 

marriage contract made in India). The courts ultimately determined that it was a 

contractual issue, more so than a matrimonial matter, and thus highlighted the role 

contract law can play in deciding religious matters such as that of mahr.76  

 

Despite these considerations of mahr by the courts, marital contracts (including 

prenuptial agreements) are not binding in England and Wales.77 This differs to the 

approach to prenuptial contracts in Australia, which are generally enforced as long as 

they remain neutral of religion and religious terms. In an effort to bring religious 

marriage contracts into conformity with English legal provisions around marriage, 

many Muslims, and religious leaders, have introduced standard nikah contracts across 

Britain so that they are less “prenuptial” and religious, and more in the format of a 

binding contractual agreement.78 Despite not being binding, marital contracts have 
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been recognised to some extent in divorce proceedings, when deciding on the financial 

relief to be granted to each party.79 

 

Gender	Equality	and	Women’s	Rights	Movements	

	

The women’s rights movements in the UK have a long history, dating back as far as the 

19th century with the suffragette movement. In more recent times, lobbying by 

women’s organisations have been effective in areas such as domestic violence, with 

success in influencing the creation of the Domestic Violence and Matrimonial 

Proceedings Act in 1976.80 The Women’s Liberation movement in Britain during the 

mid to late 20th century had an impact internationally, including on Australian “second 

wave” feminists in the 1970s.81 However, in recent years, a bulk of women’s lobbying in 

the UK has relied on the efforts of, and collaboration with, regional organisations, like 

the European Women’s Lobby – particularly when addressing matters relating to equal 

pay and employment opportunities.82 This perhaps could be the result of the Thatcher 

government years being relatively inhospitable for women’s movements.83 Even so, it 

has been suggested that in the UK (England and Wales in particular), the collective 

mobilisation and unification of women has been actively rejected.84 This differs quite 

radically to the mobilisation of women in Canada (on a federal level).85 

 

In terms of gender equality legislative provisions, the UK introduced the Sex 

Discrimination Act in 1975, which is similar to provisions found in Australia. There was 
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also the Equal Pay Act 1970.86 However, these Acts has been replaced with the Equality 

Act 2010 (which was preceded by the Equality Act 2006), which operates as an all-

encompassing equality legislation. It protects against discrimination based on sex, 

sexual orientation, gender reassignment, marriage and civil partnership, and 

pregnancy.87 This has been supplemented by the Equality Act (Sexual Orientation) 

regulations, secondary legislation introduced in 2007 that specifically addresses 

discrimination on the grounds of sexual orientation.88 

	

Sharia	in	the	UK	

	

Muslims	in	the	UK	

	

The Muslim population in the UK differs amongst England, Scotland, North Ireland 

and Wales. The first migration of Muslims to Britain occurred in the 19th century from 

the Middle East and India (mainly seamen who were on trading cargo ships), which led 

to the formation of Muslim communities in Liverpool, Cardiff, and East London.89 

However, the largest wave of Muslim migration was post-WWII, which was 

contributed to by the partition of India and Pakistan; as such a large number of 

Muslims in Britain today are from South Asia, particularly Pakistan (approximately 

68%).90 According to the 2011 census, there are 2.7 million Muslims in England and 

Wales (approximately 4.8% of the population).91 In 2016, this number was estimated to 

be approximately 5.4% (approximately 3.1 million). 92  The Muslim population in 

Scotland during the 2011 census is estimated to be 1.4% of the population 

(approximately 77,000).93 In Northern Ireland, the 2011 census estimates there are 
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approximately 3832 Muslims, who were categorised in the 0.9% “other” religion 

category of the census.94 According to the Muslim Council of Britain’s report on the 

2011 census, the majority of Muslims are located in England, with 76% of Muslims of 

the Muslims residing “in the inner city conurbations of Greater London, West 

Midlands, the North West, and Yorkshire and Humberside”.95 

 

Sharia	Councils	and	Controversy	

	

The call from some Muslim groups within the UK to have their religious laws 

recognised in the area of private (personal) laws in not a new phenomenon, despite 

coming into public consciousness more significantly post-9/11, and particularly 

following Rowan Williams’s lecture in 2008. In the 1970s, around the time 

multiculturalism was developing within state dialogue and policy, the Union of 

Muslim Organisations, which was one of the first Muslim community groups in the UK 

requested the recognition of Islamic personal laws.96 It is possible that unofficial Sharia 

councils and tribunals have existed for many decades, but only with recent 

developments, such as the establishment of the Muslim Arbitration Tribunal (MAT) in 

2007 have we seen greater discussions and examinations of the existence and operation 

of these tribunals. The development of Sharia tribunals (like MAT) and the more 

informal Sharia councils, is argued to be the result of engagement between the state 

and the religious groups/organisations, fundamentally shaped and driven by this policy 

of multiculturalism that has underpinned British community policies since the 1980s.97 

It should be noted that not all Muslims and Muslim communities within the UK 

request or want accommodation of religious arbitration by the state. Whilst there have 

been demands by some groups and religious leaders, they do not represent or speak for 

all British Muslims – as there is no singular, homogenous Muslim community.98  

 

In the last decade, English Sharia “courts” have issued hundreds of decisions 

concerning civil matters such as divorce and finance, though these “courts” have 
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operated largely in the background of the English law and court system.99 In a 2012 

study, Samia Bano identified that approximately 30 councils are in operation through 

the UK.100 This is in contrast to claims that often exaggerate the number of councils in 

existence to be approximately 85 and counting when outlining the apparent “rise” of 

Sharia in Britain.101 There are several prominent Sharia councils in operation, for 

example: the Muslim Family Support Service and Shari’ah Council in Birmingham (this 

is one of the largest); the Muslim (Shariah) Council in West London; The Islamic 

Shari’a Council of East London; and the Shari’ah Court of the UK in North London.102 

In addition to these councils there are others operating in Manchester, Bradford, 

Nuneaton, Glasgow and Edinburgh – where there are large Muslim communities.103 

 

These councils, like the Jewish Beth Din courts in Canada (and the Beth Din and 

Catholic tribunals in the UK) operate largely within the realms of British law and 

procedures, in order to ensure there is no conflict with the state’s family law provisions 

that would draw attention to and invalidate their ‘arbitral’ decisions.104 Ultimately, 

Sharia councils and tribunals operate within the private sphere where they remain 

largely unregulated by the UK’s family law.105 In 2007, the establishment of the MAT 

was a move towards Sharia councils coming out of the private sphere and towards the 

public arena. The MAT claims to have authority to operate and make arbitration 

awards based on the Arbitration Act 1996.106 It is modelled on the Beth Din tribunals 

that have been operating in the British context for many years, and seeks to resolve 

disputes in accordance with “Islamic Sacred Law”.107 This tribunal does not operate like 

a court but more like any other non-religious arbitration tribunal you might find in the 

English judicial framework. In order to decide an issue, the tribunal needs consent of 

all parties involved (in accordance with the Arbitration Act) and whilst there is no 

ability to enforce decisions, they can place the agreement into consent orders and refer 
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them to English county or high courts for enforcement. 108  As the courts have 

previously explored in matters of arbitration, it is clear that any arbitration decisions 

made by the MAT must be in line with the principles of UK law, otherwise they will be 

entirely incompatible and invalid. The MAT claim that they operate “within the legal 

framework of England and Wales thereby ensuring that any decision reached by the 

MAT can be enforced through existing means of enforcement”.109 

 

Following the establishment of MAT, which preceded the infamous lecture by the 

Archbishop of Canterbury in 2008, there has been significant public debate about the 

level of legal recognition or accommodation that should be afforded to minority 

religious groups.110 The possibility of Sharia tribunals or courts is viewed by some 

(including Archbishop Williams’ predecessor Lord Carey) as a threat to the Christian 

values that are inherent to the British legal system – which became very obvious in the 

criticism that followed the Archbishop’s statements, where it was assumed that he was 

referring specifically to accommodation of Sharia.111 Similarly, it is argued that Islam 

and the liberal democratic values of British society and government are incompatible, 

so even accommodation in this way could be problematic.112 In terms of women’s rights, 

feminists (for example, Julie Bindel) argue that the operation of Sharia councils is bad 

for women as it reinforces the patriarchal values that are embedded within the religion 

and its principles.113 These arguments echo sentiments raised by Okin’s opposition to 

multiculturalism, that minority women are placed in disadvantageous positions within 

their cultural and religious groups. As such, with the existence of Sharia councils or 

tribunals within British-Muslim communities, women may feel pressured or coerced 

into participating in arbitration, rather than choosing to go directly to the UK court 

system for redress and settlement of family law matters.114 
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Furthermore, the decisions issued by these arbitration tribunals (like MAT) or the 

more informal councils, may not align with civil rights and the secular legal system in 

terms of divorce – as Islamic principles differ in what husbands and wives may be 

entitled to.115 In response to these concerns, which have been raised publically regularly 

since 2008, there has been the establishment of conservative, right-wing group Sharia 

Watch UK founded by Anne Marie Waters (formerly a member of the group One Law 

For All) in 2014,116 a body which monitors developments in Sharia in the UK and is 

stated to be a “resistance” that observes, records and comments on the apparent “non-

benign influence Islam” is having on British society.117 This follows the 2012 proposal by 

Baroness Cox (who has been a prominent anti-Sharia advocate) of the Arbitration and 

Mediation Services (Equality) Bill. The Bill addressed two concerns, gender 

discrimination in the context of quasi-legal systems, and the operations and existence 

of these quasi-legal systems themselves, resolving disputes under the provisions of the 

Arbitration Act.118 Despite not referring specifically to Sharia, the proposal came at a 

time of heated public debate around Sharia, and since it targeted the apparent 

inequalities for women in community operated arbitration tribunals, it implied that 

Sharia was the primary concern of the Bill.119 The Bill aimed to “limit the legality” of 

Sharia law, specifically in the way it applied to Muslim women.120 Ultimately, the Bill 

has been unsuccessful, having failed to pass through Parliament four times since it was 

first introduced in 2011.121  

 

Despite these concerns and efforts to prevent the “rise of Sharia” in the UK, it appears 

that religious arbitration is accommodated to a certain extent, as long as it complies 

with the provisions of the arbitration legislation. There have also been initiatives by 
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Muslim women, such as the proposal of female-led mosques which intend to also offer 

services including divorce and legal advice.122 This challenges the arguments that are 

oft-cited about Muslim women being oppressed and not wanting Sharia to be 

accommodated; it shows the other side of the argument, where some Muslim women 

welcome an avenue through which they can follow both the requirements of the 

religious beliefs, but also the laws of the State. Ultimately, there are Muslim women on 

both sides of the debate. For many devout Muslim women in the UK, the main reason 

to support the idea of accommodating religious divorce, and approach a Sharia council 

when seeking a divorce is the desire to ensure that they are religiously divorced (in 

addition to a civil divorce where the marriage is registered with the state).123 However, 

there are groups of Muslim women, in addition to liberal non-Muslim feminists who 

oppose Sharia, with groups such as Women Living Under Muslim Laws (an 

international network established in 1984) supporting Cox’s proposed Equality Bill.124 

In 2015, the Home Secretary at the time, Theresa May, announced that the government 

would set up an independent investigation into Sharia councils in the UK. The review 

was launched on the 26th of May 2016, chaired by Professor Mona Siddiqui, to 

investigate the compatibility of Sharia law with the law of England and Wales.125 The 

review was launched as part of a broader “approach to tackling extremism” by the UK 

Government.126 As Salim Farrar and Ghena Krayem note, the review is “extraordinary” 

as political leaders have consistently reiterated that Sharia is not officially recognised 

by the State, and merely operates within the realm of private dispute resolution.127 

Launching a governmental inquiry into Sharia suggests that it is accommodated by the 

State, even if this accommodation is unintentional (through the existence of broad 

arbitration provisions) and has not been formally sanctioned. 
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Sharia	Councils	and	Tribunals	in	the	UK	

	

Sharia Councils in the UK are informal religious-based institutions that are uniquely 

British, as they have not arisen in the same way in other Western states (like Australia 

and Canada). There are also the Sharia tribunals, like the MAT, which claim to have 

jurisdiction under the UK’s Arbitration Act of 1996 – thus they appear slightly more 

formal than the Councils. Both the Sharia councils and tribunals are unlike the Sharia 

legal institutions that operate within Muslim majority states, where Sharia is an 

integral and central part of the state institutional structure and operation. These 

British Sharia councils and tribunals attempt to bridge the gap between Islamic legal 

traditions and norms, and the state legal system.  

 

Sharia	Councils	and	Tribunals	–	what	are	they?	

	

One definition of Sharia councils is that they are “unofficial legal bodies specialising in 

Muslim family law and providing advice and assistance to Muslim communities” on 

personal matters such as inheritance, marriage and divorce.128 The informal nature of 

Sharia councils in Britain has meant that it is hard to gauge an exact number that are 

currently operating within Muslim communities. It was estimated in 2009, that 

approximately 85 Sharia councils were in operation, a statistic that was then 

perpetuated by the media.129 This number differs to that published within a Ministry of 

Justice report, which identified 30 councils.130 Regardless what the exact number may 

be, it is thought that the origins of these uniquely British Sharia councils dates back to 

the 1970s and 1980s (aligning with the emergence of state multicultural policies).131 One 

of the first Sharia councils is thought to have been established in 1978 by Zaki Badawi, 

who along with a group of imams, resolved issues of Islamic laws at the Regent’s Park 

Islamic Centre.132 
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In terms of the general structure and procedures within these Sharia councils, insight 

is available from a number of academic studies that have interviewed and observed the 

workings of some councils. However, these are not extensive and do not cover all 

councils, which would arguably differ as there is no standardised and generally 

accepted format of these councils. Presumably the councils would be divided in 

practice based on the different schools of Islamic thought they subscribe to (as they are 

often closely associated with mosques),133 as well as along ethno-cultural community 

lines. The councils and tribunals also differ in the fact that some, like the Muslim 

Arbitration Tribunal and Islamic Sharia Council, claim to operate under the 

Arbitration Act 1996 (UK), and thus are more formal in their set-up and operation.134 

Sharia councils and tribunals both tend to have “judges” who are typically religious 

leaders within the community, and they are the ones to mediate and arbitrate disputes, 

and dispense advice on religious matters. These individuals are not always trained 

Islamic scholars and jurists, and may often include “lay people”.135 Bano conducted 

interviews along with observing certain Sharia councils. The findings of this research 

sheds light on the general process that may occur within the councils (keeping in mind 

that there is no overarching formula for structure and processes). For instance, the 

councils generally have two to three primary advisors that work in conjunction with a 

council of religious scholars (that varies in size, from five to twelve); the councils may 

meet monthly and in these meetings, consider divorce applications amongst other 

matters.136 Divorce cases are the main cases brought before Sharia councils and 

tribunals, with women the primary applicants approaching the councils and tribunals 

for advice and decisions on Islamic divorce.137 
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Sharia	Councils	and	Tribunals	in	the	Institutional	Landscape	

 

As FI theorists would argue, institutions both formal and informal do not emerge or 

develop in a vacuum. They are the product of temporal and spatial contexts.138 As such, 

Sharia councils and tribunals as informal institutions are “nested” within the particular 

contexts in which they emerge and are embedded. These institutions are not only 

carrying patriarchal traditions and gender hierarchies that emerge from the religious 

norms and customs, as well as from the behaviours of the actors (namely the religious 

leaders running these councils); but they are also at risk of inheriting gender norms 

from external institutions (specifically, the formal state institutions, as well as other 

religious institutions that have contributed to the “space” that has seemingly been 

created for Sharia institutions in the UK).139  

 

The family laws and arbitration provisions that some of these councils use to situate 

themselves within the British legal landscape are riddled with inherent gender biases 

and hierarchies that can work to reinforce patriarchal traditions and attitudes within 

religious organisations. This includes within Sharia councils and the way they view and 

treat Muslim women who are seeking justice in personal legal matters (particularly 

divorce). There have been suggestions of incorporating or accommodating religious 

laws within the legal system either, through the operation of Sharia councils but with 

greater state oversight; or by incorporating religious principles within state family law. 

However, the inherent gender hierarchies within the informal (religious) institution 

cannot be completely removed, and with the gender hierarchies that operate within 

state institutions, they will merely work to reinforce the biases that arise in this 

institutional landscape. This brings us to a crossroads, where there is no clear way to 

overcome the gender inequalities that both these options present (but a solution for 

which is beyond the scope of the discussion in this thesis). 
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Conclusion	

	

Whilst the UK adopted policies of multiculturalism around the same time as Canada, 

the experiences in implementing policies of multiculturalism differ. Significant 

differences include the more “localised” nature of multiculturalism in the UK (which 

will be discussed in more depth in Chapter Nine), and the fact that unlike Canada and 

Australia, the UK has not had to grapple with the matter of recognising and 

accommodating Indigenous communities. Similarly, the establishment of Sharia 

bodies in the UK has not been mirrored in Canada or Australia. Any unofficial Sharia 

courts, councils or tribunals in these states are not visible, and operate “in the 

shadows”, despite similar political and legal traditions. With some Sharia institutions 

(namely the MAT) drawing on the UK’s Arbitration Act for authority and jurisdiction 

to carry out dispute resolution, this offers yet another contrast to the Canadian 

experience – where Ontario’s arbitration legislation was amended to rule out any 

possibility of religious-based arbitrations. Despite recent equality reforms in the UK, 

within the Sharia debates that emerged in recent years (after the Archbishop of 

Canterbury’s speech in 2008, and the proposed Bills by Baroness Cox), there has not 

been as strong a preference afforded to gender equality over religious freedom. This 

diverges from the Canadian experience, where there was an implicit preference of 

gender equality over religious freedom triumphed in the campaign opposing the Sharia 

proposal by the IICJ in Ontario (this will also be further explored in Chapter Nine).  
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CHAPTER	EIGHT	

The	Political	and	Legal	Landscape	in	Australia	
	

In the previous two chapters I examined the political and legal contexts in Canada and 

the UK, and contrasted the experiences with Sharia in both states. In this chapter I 

offer a similar exploration of the Australian context, to draw out the similarities and 

contrasts between the Australian political and legal systems and these other two 

jurisdictions. Like Canada and the UK, Australia has implemented policies of 

multiculturalism, and protects a freedom of religion. I outline the development of 

multiculturalism in Australia, and the extent to which religious freedom has been 

implemented and upheld by the courts. In terms of differences, the most significant 

distinctions between Australia and the other two states arise in regard to the lack of a 

comparable arbitration provision, and the Sharia debate itself. The Sharia debate in 

Australia is underdeveloped compared to those that have arisen and been discussed 

publically and politically within Ontario, Canada, and the UK. Whilst there have been 

controversies around halal certification and the “threat” of Sharia, these have 

predominantly unfolded in the media, with no official inquiry or report commissioned 

by the federal or state governments. 

 

Political	Background	

	

The Australian governmental structure is one of federalism, similar to Canada, where 

there is a federal government alongside the governments of states and territories. 

There are six states and two federal territories (which fall under the jurisdiction of the 

federal government). The government and legal framework of Australia under this 

federalist approach was established by the Commonwealth of Australia Constitution 

Act of 1900 (‘The Constitution’), which came into effect on January 1st, 1901. The 

Constitution, like the Canadian Constitution, outlines the separation of powers 

between the federal and state governments. This separation of powers is explicitly 

listed in section 51 of The Constitution, noting that tax, currency, trade and commerce 

are exclusively within the federal jurisdiction. It also includes marriage, as well as 

“divorce and matrimonial causes; and in relation thereto, parental rights, and the 
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custody and guardianship of infants”.1 The Federal government also has the power to 

make “special laws” for “the people of any race, for whom it is deemed necessary to 

make special laws”. 2  Outside of these explicitly outlined federal powers, state 

governments are able to make legislation; however, “where inconsistent with the law of 

the Commonwealth, the latter shall prevail”.3  

 

Religion	and	the	State	

	

Australia has a clear separation between the state and religion (and therefore an 

inferred right to religious freedoms), which is outlined in section 116 of The 

Constitution, which notes: 

 

The Commonwealth shall not make any law for establishing any religion, or for imposing any 

religious observance, or for prohibiting the free exercise of any religion, and no religious test shall be 

required as a qualification for any office or public trust under the Commonwealth. 

 

This is similar to the separation between church and state in Canada, but differs to the 

UK, where the Church of England is an inherent part of the state institutional structure. 

However, despite this explicit separation of church and state, the reality is one where 

the Australian Head of State (Queen Elizabeth II) is a member of the Anglican 

Church.4 Similarly, the Preamble of the Constitution states “Whereas the people of 

New South Wales, Victoria, South Australia, Queensland, and Tasmania, humbly 

relying on the blessing of Almighty God, have agreed to unite…”, which indicates a 

religious undertone to the establishment of the Australian federation, despite the 

apparent separation between church and state.5 In the early years of colonisation, the 

Church of England was inherited and transplanted from Britain, having a significant 

influence on social and political issues over the years. However, the Roman Catholic 

Church has since become the most influential church and dominant religion in 

Australian society.6 
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Court	Structure	

	

The Australian Constitution separates powers between the three branches of 

government: the Executive, Parliament and Judiciary. The Judiciary is independent 

from the Executive and Parliament.7 Prior to 1986, the UK Parliament had the ability to 

legislate in Australia, and cases from Australian courts could go on appeal to British 

courts. However, with the introduction of the Australia Acts (Australia Act 1986 (Cth) 

and Australia Act 1986 (UK)), these provisions were eliminated; making the High Court 

of Australia (the High Court), the highest judicial institution and court of appeal in 

Australia. The High Court was established under section 71 of The Constitution, and 

has both original and appellate jurisdiction: 

 

The judicial power of the Commonwealth shall be vested in a Federal Supreme Court, to be 

called the High Court of Australia, and in such other federal courts as the Parliament creates, and in 

such other courts as it invests with federal jurisdiction. The High court shall consist of a Chief Justice, 

and so many other Justices, not less than two, as the Parliament prescribes.
8  

 

The original jurisdiction of the High Court consists of deciding questions of legal and 

constitutional interpretation.9 Whilst the jurisdiction of the court is outlined in The 

Constitution, the structure and operation of the Court is regulated by the Judiciary Act 

1903 (Cth).10 

 

In addition to the High Court, there are several other federal courts in Australia. These 

include: the Federal Court of Australia, which hears matters in a range of commercial 

matters, including appeals from the Federal Circuit Court. The Federal Circuit Court of 

Australia (formerly known as the Federal Magistrates Court) hears matters such as 

“family, administrative, bankruptcy and industrial relations”.11 The Family Court of 

Australia is another federal court that specifically deals with family disputes, in 

addition to hearing appeals from decisions in family law matters from the Federal 
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Magistrates Court. (this court sits in each state and territory, except for Western 

Australia, which has its own state-based Family Court).12 The Family Court hears 

matters concerning parenting – such as, child welfare and residential arrangements 

after divorce and separation – in addition to financial cases, and was established in 

1975 under the provisions in Chapter III of The Constitution.13 Outside of this network 

of federal courts, each state and territory has its own laws and court system. The 

highest courts in the state jurisdictions are Supreme Courts, which are appeal courts 

and can refer cases on to the High Court. Below these Supreme Courts are the District 

and Local Courts, which operate alongside tribunals (for example, the NSW Civil and 

Administrative Tribunal).14 

 

Multiculturalism	

	

The development of a policy of multiculturalism in Australia began in the 1970s, 

following soon after the multicultural conversations began in Canada and the UK. 

There are many similarities between the Canadian and Australian jurisdictions, as 

Australia’s “White Australia Policy” that was in place from federation until the end of 

the 1960s is similar to Canada’s “White Immigration” policies. So, it is not surprising 

that at a time when both countries were experiencing a shift in migration patterns that 

both were also navigating a move towards multiculturalism. Presumably, there would 

have also been a strong influence as both countries are a part of the Commonwealth, 

and have inherited British traditions in terms of government and judicial structures.  

 

The “White Australia Policy”, a policy of assimilation, was in force from Federation (in 

1901) until the end of the 1960s, and was based on concepts of ethnicity, race and 

religion that were inherited from the UK. 15  With the majority of the “settler” 

population of Anglo-Celtic/Saxon (mostly Irish) descent, the colonisation of 

Indigenous peoples led to the “White Australia Policy” and an expectation that 

Indigenous Australians conform to the “British” expectations, values and way of life 
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transported from Britain. In the period pre-World War II (WWII), immigration was 

viewed as a necessity (economically), but migrants were expected to assimilate into 

“Australian society”, which was predominantly Anglo-Celtic. Most migrants were of a 

European background, as the government carefully controlled a selection of who 

would be allowed to settle permanently in Australia.16 Following WWII, there was a 

strong need for immigration for economic purposes, but there was also a humanitarian 

need to help those affected in post-war Europe.17 A post-war mass immigration 

program that was centred firmly on assimilationism was implemented by the Labor 

Government at the time; and within the institutional framework of the government, a 

Department of Immigration was created in 1945 (along with a Minister for Immigration) 

to help manage and implement the migration/assimilation policy.18 The assimilation 

policy towards migrants settling in Australia from other countries follows a long 

history of assimilation and integration in regards to Indigenous Australians; which is 

an important parallel narrative that was playing out at the same time the “issue” of 

migration and social integration was being discussed during the years of the White 

Australia Policy.19  

 

From the mid-1960s there began a shift away from the “White Australia Policy”. The 

changing international environment in part influenced this abandonment of the 

policy.20 Particularly, the significant rise in global migration meant that Western 

countries, including Australia, were pressured to accept and resettle migrants from 

countries they previously did not (under White Australia, the focus was primarily on 

migrants from European backgrounds).21 As a result, throughout the 1960s and 1970s 

there were a large number of migrations from Asia.22 This was also accompanied by 

shifts in trade and defence relationships, where Australia moved away from only 

focusing on the UK to develop alliances and relationships in the Asia-Pacific region.23 

These changes in the Australian social landscape were reflected in political changes, 
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with politicians realising that the continued exclusion of various racial and ethnic 

groups would further isolate Australia from its neighbouring countries, but also 

damage Australia’s profile and reputation in the increasingly globalised world, dealing 

with the changing post-colonial landscape.24  

 

In conjunction with these international influences that encouraged a move away from 

policies of assimilation, there were a number of domestic factors that moved towards a 

more multicultural Australia. For instance, the traditional “Britishness”-based 

conception of Australian identity was changing with the existence of a more ethnically 

diverse population (a result of shifting immigration policies).25 These cultural and 

social shifts within Australian society, and demographic diversification, were 

accompanied by a more intensified activist movement and protests by Indigenous 

Australia communities in the late 1960s; ultimately contributing to a more 

“multicultural reality of Australia”.26 The integrationist approach in governmental 

immigration policies was slowly replaced with multiculturalism, following this shift 

towards a “multicultural ideology in Australian consciousness”. 27  This growing 

emphasis on supporting and developing migrant cultures within Australian society was 

far more prominent, than with the development of multiculturalism in Canada. This 

primarily resulted from the fact that the Canadian political and social landscape was 

concurrently dealing with issues of multiculturalism aside the overarching issues 

stemming from the bicultural settler history underlying discussions of national identity 

and unity.28 

 

The first conceptions of multicultural governmental policy are attributed to the 

Whitlam Labor Government, with the term multiculturalism being introduced into 

political rhetoric.29 It appeared that Gough Whitlam (the Prime Minister at the time) 

could see that with the retreat from this national identity based on Britishness there 

needed to be a new approach to nationalism.30 This led to the rise of a “new 

nationalism” that was never really explicitly defined, despite multiple iterations of the 
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term in news media and political statements. For example, a 1973 edition of The 

Australian newspaper published the term but never attempted to outline its meaning 

with any detail or specificity.31 Ultimately, during the Whitlam years a multicultural 

approach was developed, but was never promoted as official governmental policy. The 

term ‘multiculturalism’ was never explicitly outlined in official statements but was 

implied, by describing Australia as a multicultural society.32 This move towards such 

an approach was seen in common rhetoric around “the family of the nation”, a term 

put forth by Al Grassby, the Minister for Immigration during the Whitlam 

Government.33 Grassby was seen as being the first political figure to bring the term 

“multiculturalism” into public debate and discussion.34 In a 1973 speech titled “A Multi-

Cultural Society for the Future”, Grassby promoted the need for Australia to address 

the changing demographic of Australian society, accommodating the social and 

cultural diversity that had accompanied the mass post-WWII migration to Australia. 

He referred to the “new nationalism” that had cropped up, and noted that the 

“increasing diversity of Australian society has gradually eroded and finally rendered 

untenable any prospects there might have been twenty years ago of fully assimilating 

newcomers to the ‘Australian way of life’…”35 He noted that the reality in Australia was 

one with “concentration of multiple ethnic groups” in the major cities, that were 

already economically integrated into society – and that the retention of their “essential 

ethnic character” bore no threat to Australia’s future.36 Grassby noted the problem that 

seemed to exist is the image of the “typical Australian”, which seemed to focus on the 

notion of the “bushwhacker”, “sportsman” or “slick city businessman”, largely ignoring 

the “Maltese process worker, Finnish carpenter, the Italian concrete layer, the Yugoslav 

miner” and “Indian scientist” (significantly, all very male archetypes) that make up 

Australian society and keep the economy running.37 In highlighting that the most 

significant resource in the nation is the people, Grassby concluded that: 

 

The social and cultural rights of migrant Australians are just as compelling as the rights of other 
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Australians. The full realisation of these rights would lead to reduced conflicts and tensions between the 

groups which are weaving an ever more complex fabric for Australian society as we hurry towards the 

turn of the century.
38

  

 

This idea built upon the slogan used during the Whitlam election campaign in 1972, 

which emphasised the need to accept and value social and cultural diversity within 

Australian society, and as part of the national identity. In part, a result of the growing 

Greek and Italian communities and their increasing participation in Australian 

political and social life.39 

 

The shift towards multiculturalism continued long after the departure of the Whitlam 

government. However, it continued to be multiculturalism in practice rather than 

official policy. In 1976, the Australian Ethnic Affairs Council was established, which 

was to advise the government on policy surrounding ethnic affairs. In 1977, the 

Council’s chairperson, Jerzy Zubryzycki, often heralded as the “father of 

multiculturalism”, published the document titled Australia as a Multicultural Society – 

which presented itself as the first official statement of multiculturalism by the 

government. 40  Following this, the conservative Fraser Coalition Government 

established a committee to review the services surrounding migrant settlement.41 

Headed by Frank Galbally, the Committee offered an avenue for supporters of 

multiculturalism to put forth recommendations and seek multicultural reform in 

official policies. In 1977, the Committee published the Galbally Report, which 

established (in writing) an underlying principle of multiculturalism, the idea that 

“every person should be able to maintain his or her culture without prejudice or 

disadvantage”.42 The Report noted that Australian citizenship and cultural diversity 

should not be separated but in fact should be viewed as assets to one another: 

 

Provided that ethnic identity is not expressed at the expense of society at large, but is 

interwoven into the fabric of our nationhood by the process of multicultural interaction, then the whole 

community as a whole will benefit substantially and its democratic nature will be reinforced.
43
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Essentially, the report promoted the benefit of accepting multiculturalism as an official 

policy. Recognising that the ethnic diversity of individuals could bring new 

perspectives and contributions to Australian society. Ultimately, the recommendations 

outlined in the Report, encouraging a more multicultural approach, were accepted by 

the Fraser Coalition government – marking the introduction of official state 

multicultural policies. In a parliamentary speech on 30th of May 1978, Prime Minister 

Malcolm Fraser announced that there was a need to promote intercultural 

understanding, and to do so would involve a change in the services offered to migrants 

upon settlement in Australia.44 This need for greater intercultural understanding was 

driven not only by increased migration but a refugee policy instituted during the 

Fraser leadership – focused on the Indochinese refugee crisis in the region, and 

resettling a number of refugees from Vietnam and Cambodia. There was a need for a 

move away from the White Australia policy in order to establish better political 

relationships with regional neighbours in the East and South East Asia.45 

 

With the establishment of official policies of multiculturalism in the late 1970s, the 

1980s saw the development of multiculturalism. In 1989, the Hawke Labor Government 

released a policy statement on multiculturalism, titled National Agenda for a 

Multicultural Australia (National Agenda), which stated that Australia was now a 

multicultural society. 46  The unique Australian identity that had developed was 

attributed, by the statement, to the “diversity, and the degree of interaction between 

different cultures”. 47  Underlying this policy of multiculturalism is a notion of 

inclusiveness. This was outlined by the National Agenda in the statement of the three 

key “dimensions” of multicultural policy – cultural identity, social justice, and 

economic efficiency: 

 

• cultural identity – the right of all Australians, within carefully defined limits, to express and 

share their individual cultural heritage, including their language and religion; 

																																																													
44

 Mann, “The introduction of multiculturalism in Canada and Australia,” 496. 
45

 Malcolm Fraser, “Liberals and Australian Foreign Policy,” Australian Journal of Politics and History 51, 

no. 3 (2005): 340. 
46

 Moran, “Multiculturalism as nation-building in Australia,” 2160. 
47

 Office of Multicultural Affairs, National Agenda for a Multicultural Australia, p. 6 (1989); Moran, 

“Multiculturalism as nation-building in Australia,” 2160. 



	 153	

• social justice – the right of all Australians to equality of treatment and opportunity, and the 

removal of barriers of race, ethnicity, culture and religion, language, gender or place of birth; 

and 

• economic efficiency – the need to maintain, develop, and utilize effectively the skills and talents 

of Australians, regardless of background.
48

 

 

Government policy in the 1990s (under the Keating Labor government) followed this 

“multicultural approach”. The term “Australian multiculturalism” was often employed 

to highlight its importance, the focus on unity, and the underlying significance of 

multiculturalism in defining national identity as the years progressed.49 However, in 

conjunction with this reiteration of Australia as a multicultural society, the Howard 

coalition government’s election into office in 1996 saw a stall in the adoption of a 

multicultural approach to policy-making. The Howard government was concerned 

with countering what it saw as past “politically correct” policies of inclusion. This 

rhetoric intensified, particularly with the rise of Islamophobia that accompanied the 

discussion surrounding asylum seekers during the 2001 federal election (asylum 

seekers who happened to be predominantly of Middle Eastern origin, and thus largely 

Muslim).50 The then PM John Howard stated that the reason he did not employ the 

term multiculturalism often was because it had “been used in a very zealous…mushy 

fashion by some over the years.”51 In the years post-9/11 there has been a shift in 

attitudes towards multiculturalism in Western liberal democracies. 

 

There has been a rise of Islamophobia both in social and political attitudes, as has 

happened in Canada, as well as in the UK. It is evidenced in arguments put forward by 

political representatives that reference Islam and terrorism, and has manifested itself 

in policies and laws surrounding counter terrorism, that appear to specifically target 

Muslim communities, in addition to justifying a “retreat” from multiculturalism. This 

apparent “retreat from multiculturalism” is argued to be taking place in Australia.52 
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However, arguments for a retreat are not limited to discussions of terrorism and the 

incompatibility with Islamic extremism and multiculturalism, but also include asylum 

seeker policies, with the reasoning that we must protect Australian society and one 

way to achieve this is tightening immigration policies (which includes refugee and 

asylum seeker policies). Despite the public declaration of support for multiculturalism 

by both major political parties in recent years, there is a “pattern of retreat”.53 One 

argument highlighting this retreat is that the previous approach of multiculturalism in 

Australia appeared to be based on a “consent” approach, whereby the state supported 

migrant communities in settling and adapting in Australian society, whilst maintaining 

their unique cultural and ethnic identity. This has since been replaced with a “new 

integrationism” in which integration now appears to be forced upon migrant 

communities; one of the primary reasons for this again goes back to the post-9/11 

political climate, in which the state is seen as imposing itself within matters of religion 

and cultural.54 One of the most significant ways in which this “new integrationism” or 

“retreat” is being evidenced, is in the change in state migration policies, including 

asylum seeker policies.55 Similarly, the rise in anti-terror legislation has had an impact 

on Australian multiculturalism, with Australia passing more anti-terror legislation 

than anywhere else in the world (since 9/11), which has led to the targeting of specific 

religious and cultural groups.56 In contrast to these arguments that there is a “retreat” 

from multiculturalism, a study of Australia’s place on the “multicultural policy index” 

suggests that amongst Western liberal democracies, Australia has one of the strongest 

multicultural policies, and that this place has been consistent over the past decade.57 

The most current iteration of the Australian government’s multicultural policy was 

developed in 2011 is The People of Australia: Australia’s Multicultural Policy, and clearly 

states that the government is committed to a multicultural nation, as it is in the 
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national interest to uphold multiculturalism by respecting the diversity in culture, 

languages and religion.58  

 

Australia shares many parallels to Canada and the UK in terms of multiculturalism. All 

three nations experienced the rise of multiculturalism as a state policy and attitude on 

a similar timeline – with Canada and Australia both moving away from the embedded 

notion of Britishness inherited from their roots as British colonies. Both nations had a 

slow trajectory towards multiculturalism, though unlike Canada, Australia did not 

have to contend with the issues of bilingualism and biculturalism that arose from 

having two concurrent “settler” cultures battling for dominance – British and French.59 

However, Australia and Canada both share a past as a colonies of the British empire, 

and thus any discussion of multiculturalism happens alongside discussions around the 

recognition and accommodation of Indigenous communities. Similarly, both countries 

had a new focus on refugee policy leading them towards multiculturalism in the 

1970s.60 Multiculturalism in Australia was considered a project of nation building in a 

growing society faced with mass migration of a variety of ethnic groups – a reimagining 

of the nation of sorts.61 This parallels with the British experience of constructing a new 

“post-ethnic” British identity, which was seen as a way in which to both accommodate 

multicultural diversity, as well as build a common national identity and sense of 

belonging; uniting both immigrant and non-immigrant individuals and social groups.62 

 

Freedom	of	Religion	and	Legal	Pluralism	

	

Religious exemptions and a freedom of religion are most significantly offered by s. 116 

of The Constitution, which specifically notes that the Commonwealth “shall not make 

any law”, that prohibits the “free exercise of any religion”.63 The High Court considered 

section 116 in deciding a 1982 case concerning a custody dispute, and ultimately 

concluded that section 116 does not even apply to the Court or judicial orders – 

employing a very narrow interpretation of the constitutional provision, and 
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highlighting the apparent weakness of the section 116 religious freedom provision.64 

Thus, in terms of the states, the freedom of religion provision is dependent on 

individual legislative provisions, or accommodation by state constitutions. Of the 

states, Tasmania is the only one to offer constitutional protection of freedom of 

religion, whilst Queensland, Western Australia and Victoria have limited protection 

under their respective Equal Opportunity legislative provisions.65 The Tasmanian 

Constitution Act 1934 specifically provides for religious freedom under section 47, 

which states that a “freedom of conscience and the free profession and practice of 

religion are, subject to public order and morality, guaranteed to every citizen”.66 

Meanwhile, the Queensland Anti-Discrimination Act 1991 (Qld) and the Victorian Equal 

Opportunity Act 2010 (Vic) both address discrimination on the basis of “religious belief 

or activity”.67 Victoria additionally introduced the Racial and Religious Tolerance Act 

2001, the purpose of which is to offer redress to victims of racial or religious 

vilifications, but also “to promote racial and religious tolerance by prohibiting certain 

conduct involving the vilification of persons on the ground of race or religious belief or 

activity”.68 NSW has the Anti-Discrimination Act 1977, but unlike its counterparts in 

other states and territories, it does not specifically protect from religious 

discrimination, it merely notes that “race” for the purposes of the Act may include 

ethno-religious origin.69 Additionally, the Australian Capital Territory (ACT) and 

Victoria have Human Rights Acts which also protect freedom of thought, conscience, 

religion and belief. In fact, the ACT was the first Australian jurisdiction to adopt the 

legislative provision.70  

 

At the federal level, there are several legislative provisions providing specifically for 

protection from discrimination based on religion. The Racial Discrimination Act 1975 

(Cth) (RDA) legislates against offensive behaviour that is driven by the “race, colour or 

national or ethnic origin” of an individual or group.71 This is a limited protection 

offered where a religious group might also be classed as an “ethnic” group for the 
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purposes of the Act.72 Similarly, in an employment context the Fair Work Act 2009 

covers discrimination that is based on religion, and also refers to the RDA, and the 

state anti-discrimination legislations.73 With these provisions, it is clear that there is a 

freedom of religion present within Australia. However, these provisions are not as 

extensive as those offered in Canada (or even the UK) as there has not been a strong 

endorsement in the common law, with many judges declaring that any such freedom is 

limited and restricted in scope – as witnessed by the High Court’s interpretation of 

section 116 of The Constitution. 

	

In terms of legal pluralism, there is no formal legal pluralism in Australia in the realm 

of personal laws (including family law), which in many ways parallels Canada and the 

UK. The official line tends to follow the “one law for all” approach adopted in the UK. 

However, that is not to say that, like Canada and the UK, there is not an informal legal 

pluralist approach present within the legal system (particularly via judicial decisions). 

As Voyce and Possamai note, legal pluralism can exist in another sense, one where it 

operates outside of formal institutions, through non-formal dispute mechanisms.74 The 

discussion around legal pluralism and accommodation of other customary or religious 

laws has been considered in relation to the laws of Indigenous Australians. A report 

published by the Australian Law Reform Commission (ALRC) in 1986 specifically 

discussed and recommended recognition of Indigenous customary laws in the realm of 

family and personal laws – though no such recommendation was made to extend this 

recognition to other minority cultural or religious groups.75 

 

The discussion of legal pluralism surrounding Indigenous customary laws is not a new 

one, and predates any similar discussions that have arisen in recent years surrounding 

minority groups requesting accommodation of their religious laws. Prior to the 

landmark High Court decision in Mabo v Queensland (No 2) (Mabo case) in 1992, there 
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was no legal recognition of Indigenous laws.76 There had been consideration in earlier 

cases regarding whether Indigenous Australians had a system of law. Specifically, 

Justice Blackburn in Milirrpum v Nabalco Pty Ltd and the Commonwealth (1971) 

recognised that there was a system of law, but in following earlier precedent concluded 

that the Aboriginal people had no proprietary rights.77 The Mabo case acknowledged 

that there were pre-existing Indigenous land rights (native title).78 It was determined 

that the common law would recognise, respect, and protect native title stemming from 

Indigenous customary laws.79 This recognition of Indigenous customary laws as they 

relate to land rights in Mabo, was followed up with the Native Title (Queensland) Act 

(Native Title Act) in 1993, which recognises that: 

 

The High Court has: 

     (a) rejected the doctrine that Australia was terra nullius (land belonging to no-one) at the time of 

European settlement; and 

     (b) held that the common law of Australia recognises a form of native title that reflects the 

entitlement of the indigenous inhabitants of Australia, in accordance with their laws and customs, to 

their traditional lands; and 

     (c) held that native title is extinguished by valid government acts that are inconsistent with the 

continued existence of native title rights and interests, such as the grant of freehold or leasehold 

estates.
80

 

 

Along with this recognition of Native Title in Mabo and the Native Title Act, there have 

been other legislative and judicial decisions that recognise Indigenous laws.81 There 

have been a number of initiatives between Indigenous communities, and local courts 
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and magistrates to recognise and incorporate Indigenous laws when sentencing, and 

consulting Aboriginal community “elders” (leaders). 82  This is most visible in 

Queensland and the Northern Territory, where there are larger communities of 

Indigenous Australians, and judges have been seen to consider the punishments in 

customary law when determining the sentence for an offender from an Indigenous 

background – particularly where the offender has requested consideration of 

traditional customary punishments, such as spearing, shaming and banishment.83 The 

recognition of Indigenous laws in sentencing has been called “a kind of soft legal 

pluralism”,84 highlighting that despite a lack of formal legal pluralism, following the 

explicit recognition of Indigenous land rights (which rely upon customary laws and 

connections) there is an informal legal pluralism that has developed. As the 1986 ALRC 

Report highlighted there are several ways in which the Australian legislature has 

recognised Aboriginal traditions (including customary laws), such as:  

 

• the protection of Aboriginal hunting, gathering and fishing rights;  

• the recognition of traditional Aboriginal marriages for certain purposes; 

• some provision for traditional distribution of property on death.
85

 

 

Similarly, the Report notes the way in which the courts have in various instances 

considered Aboriginal customary laws and traditions when sentencing, or considering 

the defence of accused where there is a claim of provocation or duress, for instance.86  

 

The question of legal pluralism has arisen in recent years when discussing Sharia law in 

Australia, and the possibility of it being accommodated in family law (including 

marriage, divorce, and inheritance), as well as banking and finance law (with regards 

to interest-free mortgages and lending). The overwhelming response from political 

representatives is that there is “one law for all”. This was stated by the former 

Treasurer, Peter Costello, in a public address in 2006 where he noted that “There is one 

law we are all expected to abide by. It is law enacted by the Parliaments under the 
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Australian Constitution”,87 a sentiment that has long had the support of both major 

political parties.88 The accommodation of Indigenous customary laws and traditions 

that is viewed as a form of legal pluralism – this “soft” legal pluralism – has not 

extended to other minority groups in such an overt way; though the legal recognition 

of religious exemptions could arguably be viewed as another form of informal legal 

pluralism. However, as discussed in Chapter Two, with the unsettled debates about the 

exact definition of legal pluralism, this informal legal pluralism is more akin to 

“reasonable accommodation– where norms and requirements of minority cultures and 

religions may be recognised or accommodated by the state’s legal system (as it does 

with Indigenous land rights and customs) – and religious exemptions are an example 

of such accommodation. 

 

Religious exemptions include allowing the establishment and operation of religious 

schools, which are granted an amount of autonomy by the state to run under the 

principles and beliefs of their religious order.89 These institutions, which are often 

provided government funding, are able to promote their own social and cultural values, 

and are (in exercising their religious freedom) able to discriminate when it comes to 

employing staff. 90  In addition to religious institutions being able to opt-out of 

legislative requirements around non-discrimination in employment matters, religious 

adoption agencies are able to refuse same sex couples in fostering/adopting children – 

as happened in the NSW Wesley Mission case, where a same sex couple was refused 

foster caregiver status.91 The state in funding and allowing private religious-based 

schools, can be seen as accommodating religious groups, including minority religious 

groups, as it is not just the majority Christian groups that establish schools, but also 

Jewish and Islamic communities. 
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Similarly, marriage laws in Australia are accommodating of religious marriage customs. 

The Marriage Act 1961 specifically covers ministers of religion (from recognised 

religious denominations) as a class of authorised celebrants who may solemnise 

marriage in Australia.92 In terms of religious marriage ceremonies, the Act specifically 

notes that: 

 

Where a marriage is solemnised by or in the presence of an authorised celebrant, being a 

minister of religion, it may be solemnised according to any form and ceremony recognised as sufficient 

for the purpose by the religious body or organisation of which he or she is a minister.
93

 

 

Outside of these provisions that accommodate religious marriages, there is an informal 

legal pluralism that arises from religion being considered in divorce cases, similar to 

the cases that considered religious principles in the Canadian and British courts. There 

are a number of cases that have considered Jewish religious divorce when hearing civil 

divorce proceedings. One such case is In the Marriage of Gwiazda, where the court 

ordered the wife to go to the relevant Jewish arbitration tribunal and accept the get 

(religious divorce) that had been issued by the husband.94 In the case of In the 

Marriage of Steinmetz, the court imposed a maintenance payment upon the husband 

who was refusing his wife a get. This decision was based on an earlier case, where it 

was decided that where one spouse’s conduct impacted upon the financial resources of 

the other then that was a relevant consideration in making a court order.95  

 

These decisions, concerning finances are more contractual in nature, but highlight that 

the courts have made some accommodation in regards to religious divorce laws when 

making court orders in civil divorce proceedings. There has been a similar 

consideration of the Islamic mahr (marriage contract) in a divorce case before the 

courts. In the case Mohamed v Mohamed and Another [2012] the husband had entered 

into an Islamic prenuptial agreement (mahr) promising the wife $50,000 in the event 

of divorce (but only if the husband was the one to end the relationship). Upon the 

demise of the relationship the couple conflicted over who had ended the marriage, and 

after proceeding in the Local Court the husband was ordered to pay the promised 
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dowry.96 The husband appealed the decision in the NSW Supreme Court claiming that 

it was against public policy. However, the Court found that it was not against public 

policy, deemed it to be a contract that happened to have a religious element to it.97 

Thus, whilst the matter was determined to be one of contract law and not family law, it 

is a good example of religious principles being considered and accommodated in some 

way by the courts. 

 

Family	Law	and	Arbitration	

	

Family law in Australia is governed mostly at the federal level, with The Constitution 

clearly outlining this as a power attributed to the federal government under section 51. 

The Family Court of Australia, which is a federal court, as well as the Federal Circuit 

Court of Australia that also hears family matters, accompanies this federal power 

granted by The Constitution. Family law is governed primarily by the Family Law Act 

1975, which addresses marriage, separation, and divorce, property settlement and child 

custody matters are also provided for under the Act. The Family Court is the main 

judicial institution to hear family law matters that are raised under the Act. The Act 

outlines the parameters of family dispute resolution and arbitration processes available 

in separations and divorces.98 This family dispute resolution process highlights the 

shift in family law towards attempting to resolve the majority of disputes outside of the 

court system.99 Family dispute resolution is defined as a process where an independent 

“family dispute practitioner helps people affects, or likely to be affected, by separation 

or divorce to resolve some or all of their disputes”.100 This process could be classified as 

mediation, though the Act also provides for arbitration where parties “present 

arguments and evidence to an arbitrator, who makes a determination to resolve the 

dispute”, either section 13E arbitration or another relevant property or financial 

arbitration.101 As such, like Canada and the UK, family dispute resolution in Australia 

may include arbitration of family law matters. However, mediation tends to be the 
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preferred and encouraged avenue for dispute resolution in Australia.102 Outside of 

family law mediation and arbitration, arbitration in Australian is not as broad or well 

developed as the arbitration culture of the UK and Canada. There is no comparable 

arbitration legislative provision, like that which was amended to restrict religious 

arbitration in Ontario, or the Arbitration Act 1996 in the UK, under which the MAT has 

established religious (Sharia) arbitration.103 

 

Gender	Equality	and	Women’s	Rights	Movements	

	

Gender equality in Australia is protected within the Sex Discrimination Act 1984, which 

promotes equality between men and women, as well as protecting the right to be free 

from any discrimination that is based on sex, sexual orientation and gender identity, 

pregnancy, marital status; in addition to eliminating sexual harassment in workplaces 

and educational institutions. 104  The legislative provision embeds Australia’s 

international obligations ratified under the UN’s Convention on the Elimination of 

Discrimination Against Women (CEDAW).105 Equality based on gender has been hard 

fought in many Western countries, including Australia, with women’s rights lobbies 

engaging closely with the bureaucratic realm in Australia in order to achieve change 

and equality through policies and law-making. The opportunity for engagement with 

the state arose in Australia, like Canada, in the 1970s accompanied with what has been 

termed “second wave” women’s movement. 106 This “second wave” saw increased 

mobilisation of women, influenced by international movements like the British 

Women’s Liberation movement,107 though there was at times a reluctance, and lack of 

unification with older feminist movements. 108  Thus, unlike Canadian women’s 

movements that have focused on networking amongst women’s organisations and 
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creating an institutionalisation of the women’s movement nationally within the state, 

Australian women’s rights movements have taken a different approach (that appears 

more fragmented, and therefore has led to different outcomes).109 In order to achieve 

their feminist goals, women in these organisations took opportunities to enter in to 

government and engage in that way – paving the way for what is now often termed the 

“femocrat”.110 However, this approach has been criticised as lessening the visibility of 

women, and thus potentially not being as effective compared to the initiative in the 

Canada (at least, historically with NAC before the organisation’s demise).111 There are 

some similarities to the British women’s rights movements, which to some extent have 

also rejected a collective identity in their mobilisation within the state. Despite the 

different approaches, feminist engagement through this “femocrat” path has been 

relatively effective, particularly in encouraging government engagement with minority 

women, and giving these women opportunities to have a voice and participate in 

governmental programmes and organisations.112  

 

Sharia	in	Australia	

	

Muslims	in	Australia	

	

Muslims have migrated to Australia throughout the 20th Century, with the most 

significant migration beginning in the 1970s and 1980s, and continuing to present 

day.113 According to the 2011 Census, approximately 2.2% of the Australian population is 

Muslim (around 476,000), with the largest communities of Muslims settled in Sydney 

and Melbourne.114 In the 2016 Australian Census, this number rose to 2.6%, which 

approximates to 634,400 Muslims in Australia.115 The Muslim population in Australia is 
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often divided into communities, with communities forming based on their cultural and 

ethnic backgrounds/affiliations. Approximately 42% of the Muslim community in 

Australia are of Lebanese origin, with 28% of Turkish ancestry, and the rest from other 

parts of the world, such as Africa and South Asia.116 

	

Sharia	Debate	in	Australia	

 

Unlike Canada and the UK, there have not been formal calls for the accommodation of 

Sharia;117 and as such, the debate is not as developed in Australia. However, that is not 

to say there has been no discussion of Sharia within Australian politics, or even more 

broadly in the community. In fact, post-9/11 there have been many conversations about 

Australian Muslims, and the place of Sharia within Australian society. One such 

instance arose in 2006, where the Australian media reported the Muslims were 

interested in gaining recognition of Islamic family law (within the family law process). 

In response the Treasurer at the time, Peter Costello, made a statement in which he 

noted that there was no place for Sharia law in Australia, and those who wished to 

abide by it may be more comfortable in one of several countries that apply Islamic 

laws.118 This was followed by what has been labelled as the “AFIC controversy” in 2011. 

In early 2011, the Government made a call for submissions from community groups, 

organisations and the general public in regard to the reformulation of the country’s 

multicultural policy. The Australian Federation of Islamic Councils (AFIC), led by their 

President Ikebal Patel, submitted a proposal that argued for “twin toleration”.119 This 

“twin toleration” essentially argued that while Muslims in Australia should be 

following and accepting “Australian values”, Australia should provide a space within 

the public sphere for Muslims to be able to practise their beliefs.120 The submission was 

ultimately calling for some form of accommodation of Sharia, without specific 

reference to which Sharia principles they wanted to have accommodated. For example, 
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family and personal laws, or finance and banking. Controversy from this submission 

arose when it was later publicly released amongst the hundreds of other submissions. 

The media ran major headlines about the matter, which led to a very firm and 

immediate response from the Attorney-General, Robert McClelland, who stated that 

there is “no place for Sharia law in Australian society”, and reiterated that whilst 

Australia is a multicultural country, where there is conflict between cultural values and 

the rule of law, the Australian law prevails.121  

 

As such, Sharia in Australia, like the UK and Canada consists of largely unofficial 

community processes that draw on Islamic family law to resolve disputes (such as 

divorce and property settlement) but are ultimately unenforceable.122 One example of 

this is the Islamic Judicial Council set up in Lakemba, NSW, which consists of a group 

of sheikhs (religious community leaders) offering advice and religious decisions on 

family/personal law matters (mostly divorce matters).123 Unlike the UK, where some 

Sharia tribunals draw on the Arbitration Act to claim their decisions as enforceable, 

there is no comparable legislation for community arbitration bodies to draw on. The 

Australian experience with Sharia differs from the Canadian experience, as it does not 

follow a specific timeframe (where the Canadian debate happened over a number of 

years starting from 2003), or even have a specific demand for the type and format of 

implementing Sharia (where the Canadian debate centred on a request for the 

establishment of a religious arbitration tribunal).124 Small appeals for accommodation 

have cropped up over the years. For instance, the Islamic Council of Western Australia 

stated an intention to offer a mediation service based on Sharia – but overwhelmingly 

they have not been substantial, well-organised campaigns/requests, like that in 

Ontario.125 

 

Ultimately, the official state response to discussions around Sharia, and any mild 

request for accommodation that has arisen to date, has been to block any rigorous or 

informed debate. This contrasts greatly to Ontario, where the government opened up 

submissions during the Boyd Report investigation into Sharia in Ontario; even 
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allowing Muslim women to speak for themselves in the debate.126 By contrast, the 

debate in Australia tends to reside mostly in the realm of the media, with national 

newspapers keeping the Sharia debate alive, often with undertones of specific political 

purposes or messages. 127  This implicit rise of Islamophobia has most recently 

manifested itself in political groups such as Rise Up Australia, and the One Nation 

Party (led by Senator Pauline Hanson). With the recent election of Hanson and 

Independent Senator Derryn Hinch into the Australian Senate, they join (former 

Liberal) Senator Cory Bernardi as outspoken anti-Sharia advocates, and most definitely 

keep the debate alive in the political discussions. This can be evidenced in various 

statements made by the three senators, with Hanson’s maiden speech to the Senate on 

14th September 2016 offering a prime example of these statements on Muslims and 

Sharia in Australia.128 For example, Hanson called for a stop to “further Muslim 

immigration and banning the burqa”.129 This was part of a broader claim that, if not 

stopped, Islam would threaten the “secular” Australian society, and would lead to all 

Australians living under Sharia law and being treated as second-class citizens.130 

Hanson has also been a vocal advocate in supporting the “anti-halal” campaign in 

Australia, stating that halal certification tax has been forced upon Australians at a cost 

of approximately $10million a year.131 The anti-halal movement has been promoted by 

the groups like, Halal Choices, as well as through social media campaigns, like the 

“Boycott Halal in Australia” group on Facebook, with growing support from politicians, 

like Senators Hanson and Bernardi.132  
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Conclusion	

	

Australia shares many legal and political traditions with Canada and the UK. Like 

Canada, Australia has a separation between church and state, although this is more 

explicit in the Australian context mentioned within the Constitution. In terms of 

multiculturalism, all three states developed policies of multiculturalism around the 

same time, influencing one another in the ideals and norms that were adopted. The 

difference between the UK’s version of multiculturalism and that in Canada and 

Australia, is the need to consider accommodation of migrant minority communities 

alongside the accommodation and recognition of Indigenous groups in Australia and 

Canada. Similarly, the UK’s implementation of state multicultural policies occurred on 

a more “local” governmental level, whereas in Australia and Canada it occurred firstly 

on a federal level, and then in some cases, on the state and province level. Whilst the 

general provisions of multiculturalism and freedom of religion are similar in each state 

the reality remains that the UK is the only jurisdiction with distinct and visible Sharia 

bodies. Unlike the UK and Canada, Australia does not have arbitration legislation that 

minority religious groups may draw upon to claim jurisdiction for establishing dispute 

resolution bodies. Similarly, the Sharia debate itself differs to those that have unfolded 

in the UK and Canada. There has been no inquiry or report commissioned by either 

the federal or state governments (despite recent calls by Senators Pauline Hanson and 

Corey Bernardi). As such, the debate has largely remained in the realms of social and 

media commentary.  
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CHAPTER	NINE	

The	State,	Law,	and	Multiculturalism	
 

In Section Two, I outlined the political and legal background of each state and the 

Sharia debates that have arisen. In this chapter I draw on this discussion to consider 

formal institutions in each country, and the way in which these institutions have 

impacted the experience with Muslim groups and Sharia. As I noted in Chapter Five, a 

widely-accepted definition of formal institutions is that from Helmke and Levitsky. 

Under their definition, formal institutions consist of rules that are “created, 

communicated and enforced through channels widely accepted as official”.1 Examples 

of these institutions include state bodies and institutions themselves (such as courts 

and legislatures), but also the rules administered by state bodies (such as 

constitutions, laws, and regulations).2 Based on this definition, the first formal 

institution I will be discussing in this chapter is the governmental and legal structure 

of the state – specifically the state structure (constitutional monarchy or federation); 

gender equality movements; the legal provisions of freedom of religion; and family and 

arbitration laws. I explain the state structure of each jurisdiction to give context to the 

legal and political institutions by which the Sharia debate is framed in each country. 

This will also include a consideration of how the state structure (either federal or non-

federal polity) creates particular outcomes, in terms of engagement between minority 

groups and women with the state, as well as flexibility in accommodating pluralism. 

 

I will also discuss the equality legislation in each country, specifically provisions of 

gender equality and the freedom of religion. The structure of the state relates to the 

equality movements and women’s lobbying efforts, in terms of the effectiveness of 

such endeavours. Additionally, the preference of gender equality over religious 

freedom impacts the possibilities for greater accommodation of Muslim groups and 

Sharia. I consider family laws in each state, as the debate around Sharia 

accommodation often falls within this realm. Secular state laws are often positioned as 

neutral and pro-gender equality, and thus, the better and more “just” avenue for 

Muslim women seeking dispute resolution of family law matters. However, secular 
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family laws have implicit gender hierarchies and biases (as do the Sharia bodies that 

are often vehemently opposed) that are inherited from historical legacies, and as such, 

do not always offer fair outcomes for women. The comparison of state family law and 

Sharia councils does raise the question of whether they can even be compared. The 

councils are informal institutions, operating in the private sphere, and are considerably 

smaller in size with less resources and are not legally binding. State family law, on the 

other hand, is larger and formal in nature. Despite the size and nature of both 

institutions, they are inherently patriarchal, although this manifests in different ways. 

There are issues of power, transparency and accountability that arise in both, which 

will be discussed in this chapter when considering the privatisation of family law (as 

well as in Chapter Ten, when examining the operation of Sharia councils in the 

Britain). In comparing both institutions, I do not presume that Muslim women simply 

have a “choice” between state law or religious law. Such an either/or binary is too 

simplistic, and as I outlined in Chapter Four when considering choice, force, and the 

agency of Muslim women it is argued to be more of a negotiation. However, Sharia 

debates around “accommodation” often surround the possibility of Islamic norms 

being introduced, and governing the private realm of family law (namely, divorce). As 

such, it is important to consider gendered outcomes that may arise within state family 

law, and not just those within religious mediation and arbitration, which is often the 

focus in Sharia debates. This is particularly important where they are being used by 

Muslim women concurrently in navigating the religious and civil aspects of divorce. 

 

Following this discussion of the formal legal environment, the second formal 

institution I will consider is state policies of multiculturalism (which aligns with the 

“rules administered by state bodies” definition of formal institutions). This institution 

has a significant impact on the accommodation of minority groups, in this case Muslim 

groups – and is shaped by historical constraints and influences, as well as more 

contemporary issues, such as the rise of Islamophobia in the post-9/11 world. These 

historical legacies that filter through to policies of multiculturalism create a  

“path dependency”, that not only shapes the space available for Muslim groups to 

establish a presence within society (i.e. through establishing Sharia councils like those 

in the UK) but also has gendered implications. Muslim women, particularly in a post-

9/11 environment are disadvantaged by state institutional frameworks and attitudes 

towards multiculturalism, where they are used to further particular state policies and 
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initiatives without being granted agency (or a voice). Drawing on these ideas, I 

conclude that the different approaches to multiculturalism in each state account for 

key differences in the accommodation of Sharia - between the UK (where there are 

visible Sharia councils established within communities), and Canada and Australia 

where there are no comparable bodies. In terms of the outcomes for Muslim women, I 

argue that the legal institutions in each state are not as free from gender biases or 

neutral as they claim, when positioned against Sharia tribunals and councils in Sharia 

debates. Muslim women may face disadvantages in seeking dispute resolution through 

formal state legal channels too. Similarly, the position of Muslim women in 

multiculturalism discussions – whereby they are positioned as “victims” or “suspects” 

and denied agency – is also problematic as it excludes them from having a voice and 

being able to define their interests. Instead the state actors draw on patriarchal 

traditions reminiscent of attitudes under colonialism, in which Muslim women were 

seen as “needing saving” from their “barbaric men” and culture. 

 

Formal	Institution	One:	State	Legal	System	and	Governance 

 

The governmental structure and legal system of each state has a considerable role in 

shaping the “space” available to accommodate Sharia. Australia and Canada are 

constitutional monarchies (members of the British Commonwealth), that share similar 

state structures, both being federations with powers divided between a federal 

government and the governments of states/provinces. This differs to the centralised 

government of the United Kingdom, where there are devolved governments in 

Scotland and Wales. All three states have a common-law tradition, but Canada also has 

a civil law tradition in the province of Quebec. While these different state structures 

will be considered throughout, particularly as it affects the laws and how they are 

implemented, I will look specifically at three examples of legal institutions within each 

jurisdiction, to outline how they interact with each other, but also where they fall 

within the structure of the state (and what, if any, impact this has on their operation). 

These institutions are: legal provisions of freedom of religion; equality legislation; and 

family and arbitration laws. Considering how freedom of religion and gender equality 

are positioned against each other within the state is important in understanding the 

space that is available for Sharia to be accommodated. 
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The manifestation of multicultural accommodation within the state is influenced by 

how powers are divided within the state (both in terms of governance and the extent 

to which freedom of religion is promoted), and how this is positioned in relation to 

gender equality provisions within the state. For instance, there are differences whereby 

Canada embeds freedom of religion and gender equality within constitutional 

documents (Canadian Charter of Rights and Freedoms),3 the UK has the Human Rights 

Act 1998, and Australia, by contrast, has no similar “bills of rights” protecting these 

freedoms and rights. These instruments are important in the institutional landscape. 

As Audrey Macklin notes, “legal enactments are…the instruments through which the 

state manifests its public reason in regulating how actors ought to and shall behave”.4 

Legal and constitutional institutions are made up of their own formalised rules, and 

these formal rules are influenced by informal practices and norms (which are often 

gendered), to create “rules of the game” that dictate accepted behaviours for actors 

within the institution.5 Essentially, the legal system is embedded with norms and 

processes that frame the contestations that arise around multiculturalism – despite 

being positioned as a “neutral arbiter of competing claims”.6 Thus, the legal provisions 

of freedom of religion, as well as gender equality (in particular, women’s rights) are 

crucial to understanding the competing claims between minority religious groups and 

feminists, who argue that freedom of religion leads to disadvantageous outcomes for 

minority (in this case, Muslim) women.  

 

The privileging of gender equality over religious freedom in some jurisdictions has an 

obvious impact on the space that is available for minority religious laws to operate 

within the broad framework of the legal system. How one is privileged over the other is 

illustrated through the ways in which gender equality and religious freedom is 

embedded within the state’s legislative structure (for example, in the Canadian and 

Australian contexts: does it fall within the realm of the federal government or 
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state/provincial?). In addition to the law having a privileged role in defining 

institutions (in this case, outlining the scope of freedom of religion or gender equality 

within the state),7 the structure of each state has also shaped the opportunities 

available for women to engage with the state and influence policies, and lobby for 

changes to the legal provisions – in the pursuit of greater gender equality. This also 

extends to the mobilisation of other groups, with the political mobilisation of Muslim 

groups shaped by the state structure, which can place limits on the level of 

accommodation. In terms of accommodation, the provision of arbitration and 

mediation (and how these tie into the family law system) also impacts the space 

available for religious laws, and the possibilities for legal pluralism (in an unofficial, 

informal sense). 

 

Family law is a significant institution within the “religious accommodation” discussion, 

and is one example that I will discuss further in this chapter. Outside of how it does or 

does not open up space for Muslim groups to incorporate religious practices, state 

family law is often positioned within debates on Sharia (particularly in the Ontario 

example) as being the more “just” and “fair” avenue for justice for Muslim women. 

However, this overlooks the fact that, like religious institutions such as Sharia councils 

and tribunals, there are underlying gender hierarchies that need to be recognised. This 

has largely resulted from the shift towards privatisation of family law, where women 

are often placed in disadvantageous positions in family law matters (e.g. divorce 

property settlements). The “nested newness”8 of this privatisation of family law, that 

claims to encourage gender equality, develops within the context of existing family law 

structures, and it is often difficult to overcome these gender hierarchies and legacies 

that are inherited from the past. What will be illustrated through the discussion of 

family law and its privatised nature, is that law as an institution sets out formal “rules” 

but the reality of the implementation and interpretation of these rules creates a 

“gendered logic of appropriateness” – where there is a “remembering” of “old” family 

law legacies and norms.9 Within this discussion, the role of the common law is 
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important, as the courts and judges are given the power under the state structure to 

implement and interpret the laws (“rules”); and thus, the gender biases held by these 

actors can contribute to the creation of a “logic” that deviates from the formal legal 

provisions and rules that encourage gender equality. Ultimately, new rules may emerge 

from “old informal rules and practices”, which actors within these new institutions 

may unwittingly continue and follow – adopting an “old” and gendered “logic of 

appropriateness” rather than creating a new one that is more in line with goals that 

may be pro-gender equality.10 So, in arguing that state laws are the best alternative, we 

need to consider the patriarchal norms that may filter through. By examining the 

formal institutions – namely, state multicultural policies, the political structure of the 

state, and the legal provisions around family law and arbitration – it is possible to see 

the ways in which the patriarchal norms and gendered historical legacies filter into the 

operation of these formal institutions, and can shape the outcomes for women. 

 

Freedom	of	Religion	

	

There is a history of accommodating religious and cultural groups within each 

jurisdiction. In Australia, freedom of religion is outlined in section 116 of the 

Constitution. It is similarly protected in constitutional documents in Canada, 

specifically section 2 of the Charter of Rights and Freedoms. In the UK, this freedom is 

protected by the Human Rights Act 1998, which embeds the UK’s obligations under the 

European Convention on Human Rights, which outlines a freedom of religion in 

Article 9. However, the protection of freedom of religion (or religious liberty) has a far 

longer history, dating back to the 17th century and the landmark 1689 Act of Toleration 

in England. With a long conflict between English Protestants and Catholics, the Act 

introduced a freedom of religious worship amongst the protestant sects in order to 

encourage unity in facing the “common enemy” – the Catholics. This has evolved over 

the years, into the modern iteration of freedom of religion. Religious freedom is also 

protected in each state under their respective anti-discrimination laws. However, the 

level at which this freedom is protected or valued over other equality provisions 

influences whether there is creation of “space” for minority religious groups, like 

Muslims, to flourish and establish their own (informal) institutions of religious laws. 

The Canadian context is an interesting one, where both federal and provincial 
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governments are bound by the Charter, but are given an option to “opt-out” of 

provisions in the Charter where it may be necessary to do so.11 Thus, while freedom of 

religion appears to be a federal provision in Canada, and is outlined in the Charter, the 

“opt-out” provisions (also in the Charter) changes the bounds of the constitutional 

obligation upon provinces, and even federal state institutions to uphold and protect 

this freedom. The way in which freedom of religion is embedded and governed within 

the state structure has a significant impact on how effectively it is upheld and 

protected. This relates back to legal pluralism and “reasonable accommodation” 

debates, and how provisions of freedom of religion or gender equality are outlined 

within the state will determine how flexible the provisions are in informally 

accommodating minority groups. Gender equality is most commonly placed against 

freedom of religion in debates around accommodation. As such, the way in which 

gender equality provisions are structured within the state and implemented by actors, 

in comparison to freedom of religion provisions, is important in determining the 

outcomes of debates, like that around Sharia. The women’s movement and equality 

provisions in Canada seem to have a profound impact on the state’s attitude in 

protecting women’s rights over religious freedom. This was clearly illustrated in the 

outcome of the Ontario Sharia debate, where there was a strong reiteration of a 

commitment to the principles of gender equality over any accommodation of religious 

arbitration.12 This suggests that despite the formal rules that outline a religious 

freedom as well as gender equality, the “logic of appropriateness” within the state is to 

preference equality over religious accommodation and freedom of minority groups. 

 

Gender	Equality	Provisions	and	Women’s	Movements	

 

There has been an introduction of legislative provisions that protect and promote 

gender equality in all three jurisdictions. However, where gender equality provisions 

are situated within the legal governance structure of the state, can have an impact on 

how effectively gender equality is promoted and upheld within the institutional 

landscape. Canada embeds gender equality within both constitutional and other 

																																																													
11 Canadian Charter of Rights and Freedoms, s 15, Part I of the Constitution Act 1982, being schedule B to 
the Canada Act 1982 (UK), 1982, c 11, s. 33. 
12 Equality and non-discrimination in this context appears to mean non-discrimination of minority 
groups, but not an active accommodation of difference. Abdullah Saeed, “Reflections on the 
Establishment of Shari’a Courts in Australia,” in Shari’a in the West, ed. Rex Ahdar and Nicholas Aroney 
(Oxford: Oxford University Press, 2010), 225-226. 
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legislative provisions, whereas Australia and the UK merely incorporate this through 

legislation. In Australia, this is in the form of the Sex Discrimination Act 1984, which 

promotes equality between men and women, and establishes a right to be free from 

discrimination based on: sex, sexual orientation and gender identity, marital status, 

pregnancy, and family responsibilities (just to name a few).13 On the anti-

discrimination law front, the states in Australia were far more progressive in enacting 

legislation before the Commonwealth government. South Australia was the first to 

introduce the Sex Discrimination Act in 1975,14 with other states following – for 

example, New South Wales enacted the Anti-Discrimination Act 1977 (NSW). Disputes 

arising under these anti-discrimination provisions are resolved predominantly via the 

Australian Human Rights Commission (or relevant state and territory agencies), which 

adopts a process of conciliation over taking the dispute to court.15 This provision 

applies to the delivery of services by state institutions, workplaces, and educational 

institutions. However, while this law introduces a formal equality, it may not 

adequately address or eliminate the inherent systematic discrimination and gender 

hierarchies that operate in the background of institutions. Informal norms (in the form 

of personal biases, custom or values) can influence actors in interpreting or adhering 

to these legislative provisions – creating a “gendered logic of appropriateness” in the 

practices and attitudes that surround the provision and its implementation. This is 

particularly so, as the dispute resolution process adopted is privatised in nature with 

preference given to conciliation before taking the case before a court.16  

 

The UK similarly introduced the Sex Discrimination Act 1975, which protected only 

women’s rights. However, this has since been superseded by the Equality Act 2010.17 

Sections 11 and 12 of the Act outline sex and sexual orientation to be “protected 

characteristics”; but more broadly the Act applies to: workplace relations and 

																																																													
13 Introduction of this Act was a response to Australia’s ratification of the Convention on the Elimination 
of Discrimination Against Women (CEDAW); Sex Discrimination Act 1984 (Cth). 
14 Sex Discrimination Act 1975 (SA). This Act has since been repealed and replaced by the Equal 

Opportunity Act 1984 (SA). 
15 Australian Human Rights Commission, “Complaint Information,” Australian Human Rights 

Commission, https://www.humanrights.gov.au/complaint-information (accessed September 6, 2016). 
16 This privatised nature of discrimination dispute resolution parallels the approaches that have arisen 
under family law dispute resolution - which will be discussed later in the chapter to outline how this 
privatised dispute resolution creates space for inequalities between parties to be reinforced. 
17 Government Equalities Office and Equality and Human Rights Commission, Equality Act 2010: 

guidance, https://www.gov.uk/guidance/equality-act-2010-guidance (accessed September 5, 2016). 
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employment (i.e. discrimination against pregnancy and maternity18); state institutions 

in providing services, such as pension schemes and education; and other associations 

or groups that have membership.19 The protections offered under this legislation are 

quite similar to the Australian Sex Discrimination Act 1984. By contrast, Canada 

appears to offer the most comprehensive protection of gender equality and women’s 

rights, starting with protection in the 1982 Charter of Rights and Freedoms. Section 15 

of the Charter specifically states that “every individual is equal before the law without 

discrimination … based on race, national or ethnic origin, colour, religion, sex, age or 

mental or physical disability”.20 Further to this initial provision, section 28 of the 

Charter is argued to be “rights enhancing” as an additional sex equality provision 

within the Charter.21 This equality is further protected and upheld on the federal level, 

in the Canadian Human Rights Act of 1977, which reiterates a right to equality and 

freedom from discrimination based on sex, sexual orientation, and marital or family 

status.22 So, unlike Australia and UK, sex equality is protected in constitutional 

documents and legislation. Complaints based on breaches of these constitutional 

protections can be taken to one of two federal organisations that protect human rights: 

the Canadian Human Rights Commission (CHRC) or the Canadian Human Rights 

Tribunal (CHRT). The CHRC investigates claims and offers both mediation and 

conciliation as part of its dispute resolution options; where it is deemed necessary the 

complaint may be referred to the CHRT for a hearing.23 The CHRT can order corrective 

measures where it finds there has been discrimination in contravention of the human 

rights provisions – if either party is unhappy with the decisions made by either CHRC 

or CHRT, the matter can be sent to the Federal Court for review.24 While there is a 

focus on privatised dispute resolution as one option, similar to that in Australia, the 

two federal organisations working together (along with provincial human rights 

commissions) to assess and enforce constitutional rights protections are more 

comprehensive than the Australian framework. It could thus be argued that the 

protection of women’s rights and sex equality is much stronger under these 

																																																													
18 Equality Act, 2010, c. 15, ss. 17-18. 
19 Equality Act, 2010, c. 15. 
20 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act 1982, being schedule B to the 
Canada Act 1982 (UK), 1982, c 11.  
21 Beverly Baines, “Section 28 of the Canadian Charter of Rights and Freedoms: A Purposive 
Interpretation,” Canadian Journal of Women and the Law 17, no. 1 (2005). 
22 Canadian Human Rights Act, R.S.C., 1985, c. H-6. 
23 Canadian Human Rights Commission, “What can I expect?” Canadian Human Rights Commission, 
http://www.chrc-ccdp.gc.ca/eng/content/what-can-i-expect (accessed September 5, 2016). 
24 Ibid. 
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constitutional protections that are coupled with legislation, compared to the approach 

in Australia and the UK where it is merely manifested in legislative provisions. In fact, 

the Australian anti-discrimination provisions are “piecemeal” in nature, which affects 

their effectiveness.25 The amendment of laws in Canada to be more gender equality 

focused, upholds and refers to the centralised, formal gender equality principles 

embedded within the formal rules set out by the constitutional provision. The example 

of the Ontario Arbitration Act being amended in line with feminist arguments 

illustrates that perhaps the “logic” around gender equality is one that aligns with the 

formal “rules of the game” found within the Canadian constitution and legislation. 

 

The level of engagement with women’s movements and lobbying in each jurisdiction 

has a significant influence on the extent to which these movements and lobby groups 

can contribute to shaping public policies and laws – including the timeline upon which 

sex equality provisions were introduced in the states, and the format of such 

protections (constitutional versus legislative provisions). The level of successful 

engagement with the state by feminists and women’s groups is constrained by the 

structure of the state. Federal state structures are often regarded as allowing a closer 

engagement, as it allows “venue shopping” between levels of government in seeking 

the best opportunity for engagement,26 and thus can have a more significant influence 

on the norms within state institutions (to make them more pro-gender equality). 

However, even within polities that subscribe to federalism, the success and approaches 

employed by lobbyists vary and thus lead to differing outcomes. Canadian feminists, 

for instance, have typically focused on the legal realm as the provisions for equality 

under the Charter provide a legal basis for seeking equal treatment and rights – as the 

executive and parliamentary realms have been viewed as less receptive and riddled 

with male biases in their procedures and norms that are more difficult to overcome.27 

Australian feminists have largely been engaged in the bureaucratic realm, in contrast 

to their Canadian counterparts who have historically engaged with the state through 

																																																													
25 Julie Mansour, “Consolidation of Australian Anti-discrimination Laws,” Griffith Law Review 21, no. 2 
(2012): 533. 
26 In considering this idea of federal state structures are better for women’s engagement with the state, 
Louise Chappell and Mayet Costello discuss “venue shopping”. This allows women’s groups to engage 
with the various levels of government, to seek the best outcomes. It can provide greater opportunities 
for women to further their aims, and influence and enact change. Louise Chappell and Mayet Costello, 
“Australian Federalism and Domestic Violence Policy-Making,” Australian Journal of Political Science 46, 
no. 4 (2011): 635. 
27 Louise Chappell, Gendering Government: Feminist Engagement with the State in Australia and Canada 
(Vancouver: UBC Press, 2002), 27; 38. 
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lobbying initiatives to achieve change in the legal system and public policies.28 

Feminists in both states have essentially engaged with different formal (state) 

institutions in seeking change. Ultimately, lobbying has been a significant difference in 

the feminist strategies in Canada, compared to Australia29 – the institutionalisation of 

the women’s movement and lobbying in this jurisdiction has manifested itself through 

the establishment of productive and united national women’s organisations (such as 

the National Action Committee on the Status of Women, founded in 1971) that are able 

to effectively mobilise and influence change in policy matters, and matters of the law.30 

Other prominent organisations include, the Status of Women Canada (SWC), a federal 

government organisation that works with federal bodies in ensuring that gender 

equality is considered when developing state policies and programs.31 Unlike Canadian 

feminists, in Australia there has not been the same establishment or movement to 

create “peak bodies” or organisations; instead the focus has been on entering state 

institutions and working on change internally, assuming roles as “femocrats”.32 In 

Canada, the norms and principles of gender equality, and the influence of feminist 

lobbying efforts and organisations, appear to have influenced public policies and 

amending laws – and are on some level integral to changing the “rules of the game”33 

which structure the interactions taking place between and within organisations when 

dealing with multicultural dilemmas and sites of contestation. The Ontario Sharia 

debate – where gender equality was protected over religious freedom – highlights the 

effectiveness of the women’s rights organisations opposing the possibility of Sharia and 

religious arbitration, by influencing the policy decision and eventual amendment of 

the Arbitration Act. The mobilisation of this opposition to Sharia in Ontario drew on 

the long history of feminist organisations lobbying in Canada over matters of law and 

policy, and effectively ensuring that women’s issues are taken seriously.  

 

There have been effective lobbying efforts in the UK by women’s organisations in areas 

such as domestic violence as far back as 1976 with the Domestic Violence and 

																																																													
28 Ibid., 19. 
29 Ibid., 33. 
30 Ibid., 38. 
31 Status of Women Canada, Status of Women Canada, http://www.swc-cfc.gc.ca/abu-ans/who-
qui/index-en.html (accessed September 10, 2016). 
32 Chappell, Gendering Government, 41. 
33 James G March and Johan P Olsen, Rediscovering Institutions: The Organizational Basis of Politics 
(New York: Free Press, 1989), 107. 
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Matrimonial Proceedings Act.34 However, much lobbying by feminists in the UK has 

drawn on and referred back to the efforts of organisations, such as the European 

Women’s Lobby, working at the EU level.35 In fact, in lobbying for equality on matters 

such as pay and employment, a large portion of decisions came from the European 

Commission or European Court of Justice (ECJ), rather than British state institutions, 

under the Thatcher and Major conservative governments.36 The Thatcher decade of 

the 1980s was particularly inhospitable to feminism; and even initiatives from feminist 

groups to work with the ECJ to achieve greater equality had limitations – remaining at 

a largely formal level rather than a more effective substantive change to the law and 

institutional norms.37 Deference to concepts of liberalism and individual rights in the 

European movement mean that there was little to no recognition of the differences of 

women, instead only encouraging further opportunities for women “to seek only what 

men have”.38 The preference of liberalism (which supports the principles of 

multiculturalism) within Europe and the UK, can be seen as working in the 

background in debates over Sharia – where, despite seemingly strong opposition by 

women’s groups and various politicians – multicultural accommodation continues. 

Muslim groups have been able to freely practice their religion and establish informal 

religious arbitral bodies. This contrasts to the ability for Muslim organisations to 

effectively mobilise in Canada - as seen in the Ontario debate, where supporters of 

Islamic arbitration were slower to rally together compared to the coalition of groups 

(including women’s NGOs) that opposed arbitration. Also, the unitary state structure 

of the UK has been less accommodating of feminist movements, compared to federal 

polities (like Australia and Canada) where feminists are able to enact change by 

engaging with the different levels of government – particularly where one might be less 

responsive than the other.39 Thus, the federal structure appears to foster the growth of 

feminist movements and networks within the state, and in debates around 

accommodation of religion. Feminist arguments and movements, against this 

background, have been more successful in lobbying the government to “stop Sharia” – 

																																																													
34 Women’s Aid Federation of England, “Our history,” Women’s Aid, 
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as seen in Canada, where the Ontario government followed this opposition to 

accommodation over the recommendations to accommodate Sharia outlined in the 

Boyd Report.  

 

Family	Law:	Marriage	and	Divorce	

	

Family law regulates families and the resolution of family disputes, governing matters 

of marriage, divorce, parenthood, and cohabitation. This governance of family through 

law is not as coherent as laws around contracts or torts (for example), but instead 

manifests in a wide range of provisions over child support, education, and social 

security (to name a few).40 Family law acts in each state typically arose out of the need 

to resolve and navigate marriage breakdowns.41 Family laws are more flexible to 

change, in adopting and incorporating other norms, particularly with the increasing 

emphasis in each jurisdiction to settle disputes outside of the courts through 

arbitration, mediation or counselling.42 The family law provisions, particularly those 

concerning marriage and divorce, are structured differently across the three 

jurisdictions. In Australia, the Constitution places family law (including matters of 

marriage, divorce and separation) as a federal power, thus the legislation is federal and 

applicable to all states. This in some ways parallels the UK context, where family law is 

governed by the central parliamentary system. In Canada, by contrast, family law is 

split between the federal and provincial governments. Divorce is a federal matter 

governed by the Constitution, but property settlement in divorce, along with 

solemnisation and recognition of marriages is a provincial governmental matter. The 

fact that each province can introduce their own legislative provisions around 

settlement of divorces has led to the different experiences amongst the provinces – and 

goes some way in explaining why the request for Sharia family law arbitration occurred 

in Ontario. The way that family law and arbitration legislation is set out in each state 

affects the extent to which Islamic religious groups can incorporate and follow the 

tenets of the faith in settling disputes, and in particular, whether they can establish 

informal Sharia councils. 
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Accommodation of minority religious groups in family law has also differed between 

the three jurisdictions, which helps to explain why the experience with Sharia, and the 

general space for Muslims to incorporate their religious practices within the family law 

realm, has differed. In the UK, there is a history of accommodating the traditions of 

Jewish groups. The introduction of the Divorce (Religious Marriages) Act in 2002 states 

that civil divorces will not be granted until the marriage has been “dissolved in 

accordance with the usages of the Jews”.43 This provision is intended to address the 

problem of “limping marriages” whereby husbands refuse to grant their wives a get 

under Jewish religious traditions, meaning that they are “chained wives”, unable to 

remarry later if they wish to. The implementation of the legislation followed on from 

the tradition of courts settling divorces and having to “find ways and means to 

persuade the refusing spouse to cooperate in the religious divorce”.44 It is suggested 

that this provision could be applied in some cases concerning Muslim divorces;45 but 

by and large, it has been stated that if Muslim groups wish, they would be able to bring 

their faith within the scope of the legislation.46 This accommodation of Jewish groups 

opens up the possibility of greater recognition and accommodation of Islamic religious 

laws (in the realm of divorce), contributing to the “space” that exists in the UK context 

for religious groups to exercise their religious freedom – and perhaps explains why 

Muslim groups have felt comfortable establishing Sharia councils that informally work 

alongside the legal system. So, where the state claims there is “no legal pluralism”, 

there is an unintentional accommodation of religious groups here that challenges that 

sentiment established in state institutions generally. A “logic of appropriateness” 

develops from this unintentional accommodation, contrary to the formal rules stating 

that there is no legal pluralism – suggests that there is an informal sort of legal 

pluralism. There is no comparable legislation in Canada and Australia, reflecting the 

more conservative approach to accommodation of religious groups in those 

jurisdictions. 

 

The role of the judiciary in interpreting the formal rules (laws) has a significant impact 

on the possibilities for accommodation and legal pluralism – they are a significant part 

of the states’ institutional landscape. On the matter of recognising or accommodating 
																																																													
43 Ralph Grillo, Muslim Families, Politics and the Law: A Legal Industry in Multicultural Britain (Surrey: 
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44 Ibid. 
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Islamic family law, each state has grappled with the matter of recognising Islamic mahr 

in divorce cases. The experience has varied, and is in part shaped by the where family 

law jurisdiction lies – i.e. in Australia and UK this is centralised, whereas Canada gives 

jurisdiction over certain elements of divorce law to the provinces (namely, property 

settlement). The importance of the law and courts within the state is evidenced by the 

way in which the common law can make important calls as to what is acceptable and 

what is not in matters of marriage and divorce. The common law, particularly judges as 

actors within this institution, play a key role in interpreting the “rules” (laws) and 

determining how they should be implemented within the state. They create a “logic of 

appropriateness”, which in some cases may follow a move towards an informal legal 

pluralism of sorts, with a greater accommodation of Islamic family principles and 

determinations (as in the UK) but not so in other jurisdictions. Through judicial 

decisions, the UK highlights a move towards acknowledging mahr agreements, as well 

as divorce agreements negotiated through the informal Sharia councils and tribunals – 

using these decisions as “guiding principles”. The 2009 case of Uddin v Choudhury is 

particularly illustrative of the evolving approach of UK courts, in recognising Sharia 

council directives and decrees within divorce cases. In that case, the court allowed a 

representative of the Muslim Arbitration Tribunal (MAT) to offer advice as “an expert 

witness”; following this the court ruled that the gifts given under mahr were not 

returnable.47 Similarly, British courts have recognised religious marriage contracts 

under contract laws (e.g. Shahnaz v Rizwan 1965)48 – marking yet another way in which 

religious groups are given some accommodation within the legal system. This has only 

recently been considered in the Australian context in the case of Mohamed v 

Mohamed, where the NSW Supreme Court ruled that the religious marriage contract 

was valid as under the provisions of Australian contracts law.49 In Canada, like the UK, 

there have been cases in which the courts have enforced Jewish get agreements. 

However, the Canadian courts have been hesitant to recognise or enforce Islamic 

marriage contracts and mahr agreements. This is evidenced in cases like Kaddoura v 

Hammoud, where the Ontario Court of Justice refused to uphold a mahr agreement, 

and stated that civil courts were not obligated to decide on religious elements in 
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disputes.50 Thus, while the Canadian legal system across the provinces has recognised 

the traditions of some religious groups (notably, Jewish groups), this has not extended 

to Muslim groups and Islamic family laws. The history of accommodating and 

accepting other minority religious groups in the UK has gone some way to shaping the 

space for Sharia councils to flourish and establish in an informal capacity. By contrast, 

despite the theoretical possibilities for legal pluralism that exist within Australian law 

(as explored in Chapter Two) the realm of marriage laws is quite rigid.  

 

This unyielding, and somewhat conservative quality of Australian law is illustrated by 

the overturning of the “territory-based” Australian Capital Territory’s (ACT) Marriage 

Equality Act 2013 by the High Court in The Commonwealth of Australia v The 

Australian Capital Territory case. The Court reinforced the idea that marriage is a 

federal power, and that the definition of marriage is the one outlined in the federal 

legislation, and does not include same-sex unions.51 The ACT Act was argued to be 

operating concurrently alongside the federal Marriage Act, recognising same sex 

marriages, where the federal legislation covers unions between two individuals of 

opposite sex.52 However, the Court stated that parallel provisions on the state level 

were impermissible, with governance of marriage remaining firmly and entirely the 

power of the federal Parliaments, as stipulated under section 51 (xxi) of the Australian 

Constitution.53 The federal Marriage Act as it stands is to be taken as a “comprehensive 

and exhaustive statement of the law of marriage”, which included a provision that 

same sex unions solemnised in foreign jurisdictions are not recognised as a marriage in 

Australia.54 This illustrates the rigid and conservative attitude towards of the High 

Court (but also the federal state more broadly) by reiterating the governance structure 

and division of powers as outlined in the Constitution. It also reinforces traditional 

conceptions of marriage that surround the term “marriage” as it is used in the 

Constitution and in the federal Marriage Act. Highlighting the impermeability of these 

understandings of marriage to challenges by state and territory governments. This 

reinforces the fact that where jurisdiction over family law matters lies can have a 
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Law: Examining Ontario’s Arbitration Act and its Impact on Women,” Muslim World Journal of Human 
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significant impact on the flexibility, or space, available in accommodating other 

interests and norms. In this example of the marriage equality case, being a federal 

matter of governance means that any accommodation must be achieved at this level, 

which appears more difficult because it is often tied up with constitutional powers. 

This is a similar challenge faced by requests for greater accommodation of minority 

religious laws, as they must contend with the constitutionally established parameters 

of the legal system, and religious freedoms. In addition to this, it illustrates the 

substantial role the judiciary has in influencing the “logic of appropriateness” around 

marriage (and divorce) law, through interpreting the “rules” set out in the constitution 

and other legislative provisions – and the way in which this logic can be gendered 

through the reinforcement of traditional or conservative values (as comes through in 

the marriage equality example). In the Canadian context, the role of the judiciary in 

driving the move towards marriage equality offers an example of the judges (as 

institutional actors) influencing and shaping formal institutions. Canada’s federal Civil 

Marriage Act 200555 was preceded by the Supreme Court of Canada recognising that 

the provisions for right to equal treatment in Charter of Rights and Freedoms (section 

15)56 could be extended to marriage equality, reinforcing the common law definition of 

marriage that extended to same-sex unions.57 This idea that sex equality is formalised 

within constitutional documents appears create and reinforce a “logic of 

appropriateness” that is adopted by judicial and parliamentary actors to uphold gender 

equality in Canada.  

 

The inflexibility in Australian marriage laws illustrates that the Australian legal system 

is somewhat closed off to possibilities of pluralism, and this contributes to why the 

space for religious arbitration has not been considered or brought up, in the same way 

that it has in the UK, and even Canada. Contributing to this rigidity, is the fact that 

within the family law provisions in each jurisdiction, there are certain ideas of family 

that are embedded within the laws and inherited in state institutional practices – 

largely influenced by Christian values and constructs around family (this will be 
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discussed in more depth in Chapter Ten).58 One example of the Christian values is the 

policies around recognition of marriages and divorces in the UK. The policies 

instituted by the UK Border Agency “assumed what right to family life should be”.59 In 

doing so, the state draws on historical and traditional conceptions of family, which 

operate in the background when decisions are made by actors in recognising a 

marriage contract made in the UK or another jurisdiction. Similarly, even with the UK 

Parliament introducing the Civil Partnership Act in 2004, its origins and scope are not 

as broad as Canada’s Civil Marriage Act, and there are limitations that ultimately 

reinforce traditional, conservative ideals of marriage.60 Ultimately, the division of 

powers in the state and the legal system both work in marking out any available space 

for pluralistic accommodation. The nature of marriage laws in each state illustrates the 

preferences that may emerge towards gender equality over religious accommodation, 

or even the traditional/conservative and rigid conception of marriage. Such attitudes 

affect that possibilities for flexibility and accommodation in other areas of family and 

personal laws.  

 

Arbitration	and	Mediation	Provisions	

	

While there has not been any formal introduction of religious arbitration in each state, 

for instance, the legal provisions of arbitration and mediation, and the way in which 

they are structured has contributed to the different experiences with Sharia. 

Arbitration is an alternative dispute resolution mechanism available to parties in 

resolving legal disputes, purporting to offer a more effective, cheaper and quicker 

alternative to settling civil disputes in court. The UK has a culture of arbitration that 

has permeated family law, stemming from the Arbitration Act of 1996 (‘Arbitration 

Act’). While it does not specifically mention religious arbitration, the provisions have 

been viewed as being broad enough to include religion as a guiding principle for 

arbitration – and thus it has led to religious arbitrations taking place (historically 

Christian and Jewish arbitration, but obviously more recently Islamic, with the rise of 

the MAT). In addition to this the Children and Families Act 2014, has made it 

compulsory for couples in England and Wales to engage in mediation before they may 
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submit a divorce application to the courts.61 Thus, alternative dispute resolution 

provisions have (at least in the UK) allowed a greater “accommodation” of religious 

laws, with religious communities finding a space to adhere to and practice religious 

family laws more openly. Religious arbitrations have been upheld by UK courts in 

marriage and family disputes, starting with Christian religious arbitration, but later 

extending to Jewish groups as well.62 Whilst Islamic arbitrations have not been 

considered by the courts to the same degree, the way appears to have been paved for 

religious accommodation in this area, so it is not an absolute impossibility. The 

structure of this legislative provision has opened the possibility for a sort of informal 

legal pluralism (or accommodation) within the state. The state, in introducing 

arbitration as an institution of dispute resolution, has created a space for religious 

arbitration to flourish. There is a long history of accommodating Jewish arbitration – 

and there is a prominent Beth Din that operates in London.63 Following this, Muslim 

groups have established tribunals, like the MAT, that claim to have jurisdiction and 

operate on the same provisions that Beth Din does.64 In addition to the arbitration 

legislative provisions, the IFLA introduced family law arbitration rules for 

practitioners. This was controversial, and indicates the growing trend towards 

privatised dispute resolution in family law in the UK.65 Ultimately, rulings on family 

law matters may be enforced by the courts if they comply with state laws generally, but 

also the specifications outlined in the Arbitration Act (i.e. agreements formalised in 

consent orders through the courts).66  

 

The shift towards privatisation of dispute resolution in civil matters (whereby parties 

avoid litigation and the court system) has occurred in part due to the time and costs of 

resolving cases via the courts – as an alternative it is viewed as being more cost-

effective and speedy. Privatisation is a shift away from the more “public” sphere of law, 

where disputes were traditionally resolved by litigation in courts. This “new”, 
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alternative approach of arbitration, encourages parties to engage a neutral third party 

who arbitrates the dispute with consent of both parties, and the final determination 

from this process must follow local laws but is ultimately enforceable.67 Another 

alternative mode of dispute resolution is mediation, but unlike arbitration the 

decisions are not binding, and the mediator does not make a final decision like an 

arbitrator might, they merely facilitate discussion and agreement between parties.68 

Whether a provision is a public or private law can have an impact on the gender 

outcomes that emerge.69 Mediation is perceived as being “good for women” and that it 

has the potential to “display inherently feminist values and principles”, and thus can 

contribute in a positive way to empower women navigating personal dispute 

settlement.70 It is argued that private dispute resolution may allow women a greater 

opportunity to speak and be heard.71 However, whilst there may be the potential for 

greater self-expression and empowerment, within these private dispute resolution 

processes, particularly mediation, women are more often than not placed in weaker 

bargaining positions and may be encouraged to settle for a lesser outcome (such as 

division of property) compared to what might have been received through the 

adversarial process.72 Ultimately, law regulates the relationships between individuals, 

and any biases inherent within the law (particularly when it is pushed into the 

“private” realm) can go unchecked and become problematic. This emerges within 

private dispute resolution in family law matters. Arbitration in the UK has been 

employed within family law matters, namely property settlement in divorce cases. This 

shift is evidenced by the increasing number of religious groups in the UK adopting 

arbitration or mediation to help resolve divorce matters within their communities. The 

move towards privatisation in family law dispute resolution is also evidenced in 

Australia and Canada, although mediation is the favoured approach in the Australian 

context; while arbitration has been the favoured approach in privatised dispute 
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resolution in the UK.73 There are no arbitration laws in Australia that appear to 

accommodate religious arbitration like those in the UK and Canada.  

 

In the Canadian context, Ontario’s Arbitration Act was quite broad prior to being 

amended in 2005, when the possibilities of religious arbitration were specifically 

outlawed. Religious groups, mainly Christian and Jewish groups had been carrying out 

religious arbitration for years before the public request by Islamic groups to 

established religious arbitration tribunals. The amendment and clear move away from 

religious arbitration, reflects the general attitude towards religious accommodation in 

Canada. There is a resistance to expanding the scope of religious freedom, and instead 

the focus has been on incorporating and promoting greater gender equity within 

family law (over religious accommodation) – particularly in terms of property 

settlement in divorce.74 This is most clearly seen in the Ontario government’s dismissal 

of Marion Boyd’s recommendations that religious arbitration could be incorporated 

within particular parameters in Canadian family law.75 Instead, privatisation in family 

law is kept firmly in the “secular” realm, with a move towards mediation and 

introduction of domestic contracts as avenues for settling matters of custody, property 

division, and spousal support.76 This privatised realm of family dispute resolution can 

open up the possibilities for religious laws to be accommodated and be incorporated 

within this framework,77 as has been seen in the UK context with the growth of 

religious arbitration, and establishment of Sharia councils to mimic similar informal 

institutions of other religious groups. However, the secular state law is typically 

positioned as the more just and “equal” option for women seeking divorce, compared 

to religious arbitration; particularly in debates, like that in Ontario, where the 

oppression and disadvantaged position of women within religious traditions is 

identified as the main problem with religious arbitration. Within the debates opposing 

Sharia arbitration in family disputes, women’s rights and the oppression of Muslim 

women by patriarchal religious practices are consistently cited as one of the most 

significant reasons why it should not be allowed. This reinforces the idea that secular 
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state law is more “just” and “fair” when it comes to resolving family disputes, and thus 

should be the only avenue through which Muslim women should resolve matters of 

divorce. The problem with this is the fact that the state family law system is implicitly 

biased against women. Therefore, it may be hypocritical to say Sharia is biased and 

patriarchal, without also considering the biases that emerge within this apparently 

pro-gender equality institution. 

 

Gender	in	Privatised	Family	Law	

	

In Australia and Canada there has been a move towards privatisation of family law, 

with “secular” mediation often heralded as the best option for minority women, but 

this is also the realm within which religious principles may unwittingly be introduced 

in the background of the dispute resolution.78 These informal (gendered) norms and 

expectations can filter through and shape formal rules. As Vivien Lowndes notes, they 

can “frustrate or dilute the impact of gender equality reforms”.79 As such, where 

reforms have been introduced into family law mediation to make them more pro-

gender equality, gendered norms work in the background to restrict the effectiveness 

of achieving this equality. The institution of mediation, placed in the “private” realm of 

law does not have appropriate safeguards to ensure that women’s interests are 

adequately protected. The institution itself holds implicit gender biases, which come 

out in the procedures and practices of the mediation process; illustrating that the 

outcome for women (and particularly as the “just” alternative for religious women) is 

also biased. Thus, denying all possibilities for religious arbitration within debates like 

those over Sharia can be hypocritical. The state legal system in Canada and Australia 

are claimed to be pro-gender equality, and provisions have been introduced over the 

years to make the realm of privatised family law more fair and a positive avenue for 

women to seek justice in family law matters. Canadian statutes have been reformed to 

be more gender equitable, with the aim of ensuring that women who are going 

through a divorce are not left destitute and dependent on state support.80 One way in 

which this has been manifested, is through the introduction of domestic contracts as 
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an option for resolving a dispute, whereby parties can privately negotiate a settlement. 

This draws on concepts of individual choice, and are claimed to be “autonomy-

enhancing, less adversarial” and more efficient for both parties to the dispute.81 

Another example includes the recent introduction of private dispute resolution in 

Quebec through reforms to the Code of Civil Procedure, with the intention of reducing 

costs and delays faced by parties.82 This development of the (secular) privatisation of 

family law in the form of domestic contracts establishes this idea of a “liberal, 

unencumbered and rational free agent”.83 The problem with this notion, and the 

general development of this “new” institution of arbitration, is that it does not escape 

the gender biases of old family law regimes (which has similarly been witnessed in the 

Australian context). It is influenced by the fact that law is gendered through inherited 

traditions and values from Christianity. This “path dependency”, that the institution 

cannot break free from, means that the dangers and potential harms that are outlined 

by those opposing faith-based arbitrations are not entirely eliminated in state 

institutions. There is an inherent inequality in bargaining power between men and 

women, which is often overlooked when considering the fairness of one of these 

arbitration agreements. The 2004 Hartshorne v Hartshorne case that came before the 

Supreme Court of Canada highlights this, with the court upholding a pre-nuptial 

agreement – which ultimately reinforced a patriarchal normative framework that 

governed property division in the pre-family law reform era (where the labour of stay-

at-home wives was not widely recognised or valued).84  

 

Similarly, in the Australian context, there have been reforms to family law to make the 

provisions pro-gender equality, and attempt to move the barriers typically faced by 

women in family law disputes. The Family Law Act 1975 (pre-reforms) presented a 

model for parental custody rights and responsibilities following separation. However, 

despite a child support scheme that outlined formal rules around these rights and 

responsibilities, they operated alongside a judicial discretion. Under this discretion 

judges could redistribute property upon divorce, that often led to unfair outcomes 
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between the parties.85 The secular family law in Australia following two major reforms 

since the 1970s (one in 1995 and another in 2006) is often argued to be promoting 

gender equality through addressing these inequalities that arose around parental 

rights and responsibilities. The Family Law Act reforms introduced by the Keating 

Labor Government in 1995, were heralded as “new” pro-gender equality provisions 

(and child-focused). They introduced a formal equality around parental responsibility 

– but this formal equality failed to recognise the societal and structural differences in 

the lives of mothers and fathers, and the significantly different work they do in relation 

to child-rearing.86 However, whilst the institution of family law may have seemingly 

evolved with this apparent recognition of equality amongst parents, it has been unable 

to truly escape the historical bias against women that underlies Australian family law 

institutions (which becomes evident when valuing contributions of both parties in 

divorce and custody disputes). The 2006 reforms introduced compulsory mediation as 

a means to settle divorces, particularly child living arrangements. Nevertheless, parties 

do not come into this mediation on equal terms with equal bargaining power, and thus 

this supposedly fair and pro-gender equality institution is inherently gendered.87 This 

is evidenced in examples88 of family law mediation where the contributions and value 

of domestic labour, as well as the effect child-rearing responsibilities have on women’s 

earning capacity have largely been ignored – disadvantaging women within this 

dispute resolution framework.89 

 

Ultimately, law is gendered through the creation and maintenance of a “male 

standard”, which is applied to everyone, and is often used, for example in tests of 

“reasonableness”.90 These gender legacies carry through developments within the legal 

system, and even where there are reforms (or possibilities) of reform, the existing 

social norms and practices within the realm of family law dispute resolution can shape 
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the outcomes (limiting the actual realisation of gender equality as a reality and 

practice).91 The male norms and standards that operate in the legal system obviously 

extend to the family law realm. So, even with the pro-gender equality reforms to family 

law, and the introduction of privatised means of dispute resolution, systematic 

inequalities are reinforced through institutional mechanisms, such as judicial 

discretion. In the Australian context, maintenance agreements that are agreed upon 

through arbitration must be approved by the family courts to safeguard parties from 

disadvantageous agreements. However, with little procedural guidance to judges on 

approving such agreements, there is a reliance on judicial discretion.92 This opens up 

the possibilities for judges to be influenced by personal biases, and also means that the 

gender inequalities that often place women in weaker bargaining positions when 

entering such agreements are often overlooked.93 This bargaining power is also 

affected by matters of domestic violence. Where women are forced to face abusive 

partners in mediation, their agreement will not be truly “free” and will be influenced 

by fear.94 A common argument against Sharia arbitration bodies is that Muslim women 

are often forced into mediation with abusive husbands. However, this is a problem 

that arises in the secular mediation and arbitration framework as well. In this secular 

privatised family law ordering women are also disadvantaged in accessing legal 

resources, which contributes to their weaker bargaining power. This is illustrated in 

the Canadian context (but equally applicable to the UK and Australia), where there are 

gender inequalities in accessing justice. It is often manifested in financial terms where 

women are denied legal aid, and do not have the same funds as men to support 

themselves through the divorce process.95 Thus, resulting from the lessened earning 

capabilities of women due to child-rearing responsibilities. Thus, whilst there may be 

formal equality promoted in family law reforms, and these new privatised family laws 

institutions of dispute resolution, there needs to be more substantive equality within 

the procedures and operations of family law for any equality reforms to be truly 
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effective.96 Where the possibilities for pluralistic accommodation of religion within 

family law are completely closed off, this appears to be the best (and only) option for 

Muslim women to resolve family disputes that often have underlying religious 

elements, to be resolved. In arguing that Sharia is “bad” and oppressive to women, it is 

short-sighted and possibly hypocritical not to also recognise the gender biases that 

continue within this formal institution of family law.  

 

These institutions of mediation and arbitration in family law are “new formal 

institutions” that carry multiple, contradictory, interests and are shaped by past 

institutional legacies. Despite claiming to be promoting gender equality, women are 

still disadvantaged – with informal institutions and gender norms, operating alongside 

with the inherent patriarchal frameworks that have not entirely been replaced with 

“the new” changes to the law and formal rules that claim to promote gender equality. 

The move towards greater privatisation in family dispute resolution is problematic as, 

without proper safeguards and internal procedures, they will continue to reflect and 

reinforce male interests and understandings of labour division. An argument that is 

often made in regards to religious arbitration and Sharia councils and tribunals, is that 

there is no way to properly ensure and institute safeguards to uphold gender equality. 

However, even where law reforms have been introduced to make the realm of family 

law more equal and fair for women, this legal institution is unable to truly make a 

“clean break” and achieve gender equality. So even if we were to encourage a “retreat” 

from multiculturalism in the interests of protecting women in minority groups, it may 

not make the outcomes any fairer, or less patriarchal. Pushing religious divorce 

settlement into the shadows of this privatised mediation approach in family law 

dispute resolution may also allow patriarchal hierarchies of religion to coincide with 

the patriarchal structures of this privatised legal institution. By reinforcing gender 

biases and disadvantages for women, it is hard to see how this would offer Muslim 

women a better outcome. Muslim women seeking dispute resolution in Sharia 

Councils in the UK are often considered as being in weak bargaining positions, but this 

happens in “secular” formal avenues of mediation and arbitration of family law matters 

as well.97 The option of “state law only” means that Muslim women are faced with the 

same disadvantages confronted by most other women in society. Regardless of 
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whether religious or secular dispute resolution is implemented, Muslim women enter 

in a disadvantageous bargaining position.98 The growing privatised nature of family 

law dispute resolution merely compels religious groups to operate and use religious 

arbitration “in the shadows”, which is why scholars, such as Ayelet Shachar, discuss 

possible alternatives whereby religious arbitration is incorporated into the “secular”, 

where it is visible and may be scrutinised.99 The option of religious arbitration, pushes 

women into a space where both religious values and patriarchal norms are reinforced 

along with the “secular” approach and the disadvantages carried through there, so a 

solution that more adequately addresses this problem is needed.100 

 

Formal	Institution	Two:	State	Multicultural	Policies 

	

Examining the formal institution of state multicultural policies, helps to illustrate the 

ways in which the experience with Sharia in each state has been influenced by the 

formal institutional landscape. The way in which multicultural policies have been 

implemented and followed varies. These differences can help explain why Sharia 

councils and tribunals in the UK have found “space” to develop, but not so in Canada 

and Australia (despite also having policies of multiculturalism). Multicultural policies 

are a contemporary development and have evolved in each state from a political 

background of assimilation policies. By examining the historical constraints on 

multicultural policies, we can see how multiculturalism is embedded within a 

particular political context, and influenced by past ideals and legacies of colonialism 

and settlement – such as, assimilation policies like “White Australia”, or competing 

dominant cultures in Canada that led to the “Bi-Bi” discussion, or the post-colonial 

relationship with former colonies in UK. This follows the HI notion of “nested 

newness” – that “new” institutions cannot “forget the old”. Particularly, where, in some 

states, despite a formal multicultural policy that is set out in laws, the “logic of 

appropriateness” followed by political actors harks back to these older attitudes and 

norms around accommodation of minority groups.  
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State multicultural policies have also been significantly impacted by the events of 9/11. 

In the post-9/11 era, multiculturalism in each state has been influenced by the rise of 

Islamophobia, which has manifested itself informally within state policies and laws 

designed to combat terrorism. Muslim women are affected by this development in 

state policies, as the attitudes of political actors within state institutions frame the 

policies, and can carry through Islamophobic sentiment; ultimately, constraining and 

shaping the space available for Muslim women, and impacting their agency. The post-

9/11 shift in policies of accommodating Muslim minorities in the West marks a critical 

juncture for state multiculturalism. As Kathleen Thelen argues, institutions are sites of 

“ongoing political contestations”, and the changes that result from these contestations 

can act as constraints.101 Political contestations that arise in the form of arguing for a 

“retreat” from multiculturalism (based on these notions of Islamophobia) highlight the 

way in which this institution can work as a constraint for Muslim women. In 

particular, the way in which Muslim women are framed within the discussion as either 

“victims” or “suspects” but not attributed agency.102 This works to reinforce gender 

hierarchies from centuries past, adopting Orientalist notions towards “the East” where 

Muslim women are viewed as needing to be “saved”. 

 

Multicultural	Policies	

	

Multiculturalism is a widely-contested issue, and, as was explored in Section One, the 

questions around the extent to which the legal orders of minority cultural and 

religious groups should be accommodated can lead to circular debates. The 

multicultural policies of states, like Australia, Canada and the UK, represent attempts 

to create and implement strategies to bridge the gap between minority groups and the 

broader mainstream society. Many of these policies and strategies suggest that many 

countries in the West are culturally pluralistic.103 The experiences with 

multiculturalism in Australia, Canada and the UK share many similarities, beginning 

with the development of multicultural state policies, which emerged around the same 
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time. Canada was the first to introduce a federal policy, and is often viewed as the 

leader in establishing a formal multicultural policy, although the discussion of 

multiculturalism emerged earlier in the UK. The first piece of legislation in Canada was 

the 1971 Multiculturalism Act, which established the focus on embracing the cultural 

diversity of Canadian society. These ideals of multiculturalism were later entrenched in 

the Canadian Charter of Rights and Freedoms in 1982, followed by the updated 

Multicultural Act of 1988. Australia followed closely behind the Canadian adoption of 

multiculturalism, with the introduction of multiculturalism into government policy in 

1977 under the Fraser Liberal Government,104 although the roots of Australian 

multiculturalism emerged under the Whitlam Labor government, outlined in public 

debate first by Al Grassby.  

 

Australia has had various iterations of federal multicultural policies over the years, but 

legislative provisions exist at the state and territory level (not the federal). For 

example, the New South Wales Multicultural NSW Act 2000 or Victorian Multicultural 

Victoria Act 2011. By contrast, the UK has had no formal multicultural legislation or 

constitutional provisions. The closest provision would be the Race Relations Act of 

1968, which established a commission to take care of community relations, and whose 

policies later adopted and reflected multicultural ideals and principles.105 Influenced by 

its membership in the EU, where there have been a number of initiatives around 

cultural policy and recognising cultural diversity, the UK followed suit with a number 

of anti-discrimination policies and legislative provisions that have been implemented 

since the 1960s.106 More recently the UK implemented the Racial and Religious Hatred 

Act of 2006. By and large, multiculturalism in the UK has consisted of governmental 

policies and the creation of strategies to incorporate multicultural ideals within the 

community – with a focus on equipping local municipal governments to implement 

welfare and immigration settlement policies.  
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In the early years of adopting multiculturalism, Australia, Canada and the UK, could be 

viewed as influencing one another. With multicultural policies and programs 

developing around the same time, there are similarities in the adoption of more 

culturally accommodating policies in the realms of education, immigration and 

settlement, and welfare. In Australia, the federal policies have focused on educating 

the community about multiculturalism, and offering welfare and support to migrants 

from non-English speaking backgrounds.107 There were also reforms to school 

programs to promote social inclusion and anti-racism, as well as establishment of 

English as a Second Language (ESL) classes.108 As multiculturalism developed in 

Canada, as an evolution from existing bi-lingual and bi-cultural discussions and 

policies (largely focused on the education arena), multicultural education and 

community support was a logical progression.109 In the UK, the introduction of 

multiculturalism into education policies developed as an initiative to incorporate anti-

racist policies into the community.110 With a heightened awareness of the power 

hierarchies that existed amongst ethnic, religious and racial groups, and the effect this 

had in schools (and on the development of students), local education authorities and 

municipal councils developed education strategies and programs that addressed 

discrimination – and this has remained throughout the years, developing into the 

multicultural education approach that exists today. All three states have developed 

citizenship tests – these citizenship education and tests aim to encourage an “active 

citizenship” in the attempt to bridge the gaps between the cultures of migrant 

communities and state culture, and encourage participation in navigating integration 

issues.111 With these examples, we can see there is a seeming institutionalisation of 

multiculturalism through state legislative provisions and initiatives. Through 

embedding multiculturalism within state policies, this establishes formal rules that are 

presumed to guide political actors within government institutions – in terms of 
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engaging with minority groups, and the extent to which they should be 

accommodated. This develops a “formal rule” around the need to accommodate and 

recognise the changing needs within the state, and address the growing number of 

minority cultural and religious communities. However, the actual implementation of 

these rules by actors where there may be influence from informal norms (such as 

Islamophobic or assimilationist sentiments), develops a “logic of appropriateness” that 

may be contrary to the formal rules outlined in the policies and legislative provisions. 

This “logic” becomes evident through examining how the policies have or have not 

been implemented – where historical constraints placed on multiculturalism within 

each state can be seen, and thus the influence of lingering legacies from the “old” 

institutions may also come through. The “logic” of multiculturalism influences 

whether accommodation in the legal pluralistic sense is possible in each state. 

Similarly, the constant debates and move towards a “retreat” from multiculturalism 

that have arisen post-9/11, highlight the significant influence the increasing 

prominence of Islamophobia within society has had on shifting the “logic of 

appropriateness” that underlies multiculturalism.  

 

Implementation	of	Multicultural	Policies	

	

Despite the many similarities that appear in the development of multiculturalism 

across Australia, Canada and the UK, it is argued that the incorporation of 

multicultural ideals within state policies and institutional responses is not as similar as 

they may appear at first glance. The most significant difference is argued to be the 

“heavily localised” approach in the UK, that is largely voluntary, compared to the 

formal institutionalisation of multiculturalism in Canada and Australia (through the 

Canadian Charter and Australian state and territory multicultural acts).112 This 

localised British approach to multiculturalism began in the late 1960s with the Race 

Relations Act of 1968 establishing the Community Relations Councils, which were local 

governmental entities (and later became Racial Equality Councils in 1976).113 The 

Councils are the institutions that introduced and monitored the anti-racist education 

policies, along with introducing policies to encourage equal opportunities in 
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employment (namely, hiring policies).114 The Local Education Authority have 

historically been actively involved in creating, monitoring and implementing 

multicultural education initiative.115 These Councils received funding from both local 

councils and the Commission for Racial Equality set up by the government in 1976.116 It 

is through granting local authorities these responsibilities and funding that the 

“heavily localised” approach to multiculturalism appears to manifest itself in the UK – 

and has encouraged closer engagement with local minority community groups, 

offering platforms for debate and consultation over public policies. Similarly, the 

influence of the historical engagement between the State and the Church of England 

(and other non-Muslim religious groups) in terms of welfare initiatives and schools has 

had a significant influence on policies of multiculturalism; and perhaps even on this 

development of the “local” approach and implementation of multiculturalism that has 

developed in the UK.117 This engagement with the Church and religious groups is 

significant in creating a culture of ministerial consultations with religious groups, and 

thus, a space for Muslim groups to also engage with the state (this will be discussed 

further in Chapter Ten when examining church-state relations). 

 

Australian and Canadian manifestations of multiculturalism also include local level 

initiatives. Canadian multicultural policy focuses on principles of social inclusion and 

embracing the cultural diversity of Canadian society.118 State policy is concerned with 

the “management” of this cultural diversity through the establishment of formal 

federal, provincial and local municipal initiatives.119 However, whilst there are 

similarities to the UK, in involving the lower, more local levels of government in the 

implementations of multicultural policies, the difference arises in the basis (or 

intentions) of the multicultural policy. Namely, that Canadian multicultural policy 

places an importance and focus on equality. Canadian multiculturalism is founded on 

values of equality and respect between individuals and groups regardless of “race, 

national or ethnic origin, colour and religion” – and it is this commitment to equality 
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(both non-discrimination and gender equality) that played a pivotal role in the Ontario 

Sharia debate, where there was a reiteration of commitment to principles of gender 

equality over accommodation of religious arbitration.120 This discussion of the 

significance of gender equality to the accommodation Muslim groups and Sharia was 

explored in examining the state political and legal structure. The Canadian 

Multicultural Act 1988 ultimately provides a legal framework for multiculturalism, and 

emphasises the rights of minority religious, ethnic and racial groups to maintain and 

express their cultural heritage; as well as eliminating systematic and institutional 

inequalities (even placing an obligation on federal institutions to monitor their 

activities to ensure compliance with these multiculturalism provisions).121 Canada’s 

approach to multiculturalism is often regarded as the most comprehensive of all the 

multicultural legislative provisions amongst all the states, and it shows Canada giving 

the concept of multiculturalism a greater formal political and institutional importance 

compared to Australia and the UK. It also explains the scope of accommodation that 

was afforded to religious groups under other legislation – for example, the Arbitration 

Act 1991 in Ontario (before it was amended following the Sharia controversy).  

 

Whilst there is a shared struggle amongst the states when it comes to questions of 

“reasonable accommodation” of minority groups, there is a difference in the 

engagement with minority groups in each state – and this flows largely from the 

“heavily localised” version of multiculturalism in the UK. The manifestation of 

multiculturalism on the local community level has undoubtedly contributed to the 

development of Sharia councils in the UK. Despite the initial similarities in the 

development of multiculturalism in Australia and Canada, there has clearly been a 

space created for the development of these religious councils in the UK that has not 

happened elsewhere. They are viewed as being a uniquely British development that are 

an inherent part of the “socio-legal fabric of family governance”.122 Exploring the 

engagement between Muslim groups and state institutions in the UK offers further 

insight into some of the differences compared to Australia and Canada, and helps to 
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highlight why these uniquely British informal religious institutions have emerged. In 

terms of engagement, the size of the Muslim population in each state would (as a 

starting point) have a significant impact on the experience in each state, and the 

differences that arise in terms of political participation, and the space for religious 

institutions (like the Sharia councils in the UK). Within smaller populations, the 

conversations that have taken place in the UK have not come to the fore of political 

consideration in the same way. The Muslim population in the UK is larger than that in 

Canada and Australia, with the Muslim faith being the second largest after Christianity 

(and the most visible/easily identifiable in British towns across the country).123 The 

development of multiculturalism in the UK has been influenced by the wave of 

migration from former British colonies in South East Asia (namely, Pakistan and India) 

beginning in the 1950s,124 contributing to the establishment of Islam being the second 

largest religion in Britain today. This illustrates one of the more obvious answers as to 

why the UK has seen the creation of Sharia councils, compared to Australia and 

Canada. A majority of Muslims in the UK reside in England (approximately 76%), and 

are concentrated in large cities. In terms of ethnic diversity within the British Muslim 

population, they are predominantly from South Asian backgrounds, and thus differ 

from Canada and Australia where there is more significant ethnic diversity. In Canada 

and Australia, the Muslim population tend to be in the larger urban cities, but in 

Canada they are also spread out amongst the provinces. They are also more ethnically 

fragmented compared to the UK with Canadian Muslims coming from over 60 ethnic 

groups, and Australian Muslims from a variety of ethnic backgrounds (42% of 

Lebanese origin, but also from other parts of the Middle East, Africa and South Asia). 

The organisation of Muslims in Australia and Canada into cultural and ethnic 

communities contributes to a lack of cohesive political organisations and movement; 

particularly compared to Britain, where Muslims are more concentrated both in 

location, and along the lines of ethnic and cultural affiliations. Similarly, with larger 

Muslim migration and population in the UK, the discussion around accommodation 

would have to be different. Ultimately, patterns of migration and settlement, the 

cohesiveness in “coming together” to form organisations,125 and the space given for 

creation of communities and avenues for religious practice and expression (against the 
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backdrop of state laws around anti-discrimination and freedom of religion) has 

contributed to the development of Sharia councils in the UK.126 

 

The “local” nature of multiculturalism in the UK can also be viewed as allowing 

religious groups, like Muslim communities across the country, to lead separate lives (to 

some extent) – and this is an argument that has been raised in recent years by British 

MPs, including former PM David Cameron, to illustrate what they believe to be one of 

the “problems” with British multiculturalism.127 Whilst some may consider this to be 

problematic, it is clearly a contributor to the space that has been given to religious 

groups to feel comfortable in making a place for themselves within British society. 

There has also been a need for Muslim groups to engage with the state over the years, 

with a significant starting point being the Rushdie Satanic Verses affair in the 1980s (as 

well as the Iranian revolution), where Muslim groups felt compelled to join together to 

defend their communities and religious practices; and this ultimately led to the 

development of community organisations.128 There has not been the same emergence 

(or need for) community organisations in Australia and Canada, although this is 

changing (slowly) in the post-9/11 climate, with Muslim communities joining together 

to respond to Islamophobic movements and sentiments. For example, there has been 

the establishment of the Islamophobia Register in Australia, in addition to Muslim 

groups joining together in 2014 to respond to (oppose) proposals by the Abbott 

coalition Government to amend the Racial Discrimination Act through repealing 

section 18C, essentially making racist hate speech lawful (a debate which has recently 

arisen again with proposals from Attorney General George Brandis in August 2016).129 

From the 1990s onwards, Muslims groups (and individuals) in Britain have taken 

action to be more active in producing change in British institutions, in order to make 

them more accommodating. One of the key ways in which this has been done is to get 

more involved in local politics and become government representatives (e.g. 

Mohammed Ajeeb, the first Lord Mayor of Bradford).130 The space for Muslim 

communities to become more involved as political representatives was significantly 
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shaped by the policies of the New Labour government that came into power in 1997, 

under the leadership of former PM Tony Blair. The changes brought with this 

government allowed greater “access to corridors of power” than ever before.131 This has 

been accompanied with a more general redefinition of Islam, to create a ‘British Islam’ 

by the younger/newer generations.132 

 

Ultimately, the development of a British Muslim identity emerged from an 

environment where there was a general effort to try to accommodate minorities, and 

include them in British concepts of citizenship. The inclusion of immigrant 

communities in discussions around matters of integration on the local municipal level, 

but also the national level,133 through a variety of forums, is a means of institutional 

recognition of minority groups and an important avenue for their participation in, and 

contribution to the political process (beyond a mere right to franchise/vote). One 

example of this is the close negotiations between local authorities and Muslim 

communities on matters such as religious burial and animal slaughter.134 The result of 

this space for negotiation given to minority religious groups, like Muslim groups, 

means that these practices have been accepted and accommodated. This acceptance 

has also extended to the judicial realm– with the courts making great strides in 

“reconciling Islam and English law” compared to other countries in Europe (and this 

can presumably be extended to Australia and Canada as well).135  

 

Increased opportunities for political participation created within state institutions 

have had a considerable impact on the mobilisation of minority groups.136 Going back 

to the idea of a more “localised” approach to multicultural accommodation in the UK, 

through creating spaces for more cooperation and participation, and offering support 

through access to resources (such as English language education) has allowed greater 

participation by Muslim communities in the public institutional space. It highlights 

another significant difference in the political landscapes of each state, in explaining the 
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space for Sharia councils that has uniquely developed in the UK. That is not to say that 

there is no opportunity for greater participation by Muslim groups and individuals in 

Canadian and Australian political institutions, it just suggests that perhaps it has not 

developed to the same point, yet. Again tying back to smaller Muslim populations, but 

also not having the same political issues arise which forced the creation of a British 

Islam/British Muslim identity. In the UK it would seem that the “logic” around 

multiculturalism is one that follows the formal rules outlined in multicultural policies 

and legislative provisions, with the recognition and accommodation of this unique 

British Muslim identity as being an inherent part of the British society; along with the 

local approach and engagement which brings Muslim groups and local communities 

closer together, and thus, creates a space for Sharia councils to be established. In 

Canada and Australia, while there are formal multicultural policies, the lack of a close 

localised multicultural engagement with Muslim groups (like that in the UK) suggests 

that the “logic” followed by political actors is one that does not wholly embrace the 

formal iterations of multiculturalism outlined in state policies. The competing 

interests and biases of actors would appear to come into play when implementing or 

interpreting policies. This is seen through the preference given to gender equality in 

Ontario; actors holding onto historical attitudes towards accommodation; or the rise 

of Islamophobia which has influenced political representatives in each jurisdiction. 

 

Historical	Constraints	on	New	Multicultural	Policies	

	

The outcomes that emerge from the different engagement of Muslims with the state in 

the UK have not been seen to the same degree in Canada or Australia. This illustrates 

that despite the formal rules around multiculturalism, developed through the 

institutionalisation of multiculturalism in state practices and policies, the reality of 

engagement with minority groups (in this case the Muslim communities) exists 

amongst a “logic of appropriateness” that is shaped by traditional cultural hierarchies 

that persist, and have not been entirely supplanted by changes in formal rules (in this 

case the introduction of formal multiculturalism in Canada and Australia). There is a 

“nested newness” of state multiculturalism, where it is not able to completely “wipe 

out” legacies from the past – legacies such as old preferences around accommodating 
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minority groups, or policies of assimilation.137 Ultimately, political institutions are 

“embedded” within particular contexts, and the path dependencies that exist within 

institutions mean that they cannot truly escape historical traditions.138 In fact, the rules 

(like the formal rules that are outlined by the state policies of multiculturalism) 

develop in response to history (e.g. settler or colonial past),139 and thus historical 

constraints have a significant role in shaping the institution. In this case, the success or 

breadth of implementation of the multicultural policies. The differences in how 

multiculturalism has been instituted through state policies highlights this, and to 

better understand this, we need to look at historical context from which 

multiculturalism emerged, and how this has contributed to the different experiences of 

Sharia and Muslims in Canada and Australia (compared to the UK). 

 

The development of multiculturalism is “nested in time”140 emerging out of the politics 

and dissension around national identity, particularly in Australia and Canada. Both 

nations face a “settler” history which has a significant impact on their national identity, 

addressing questions around accommodating Indigenous populations – but in Canada 

there is also the competing bilingual and bicultural interests. Whilst path 

dependencies in “new” institutions, like the development of multicultural state 

policies, display the ability for institutions to evolve and change, it is argued that they 

cannot (and do not) truly escape historical traditions.141 At a minimum the influence of 

significant historical events and traditions would have an impact on how “new” 

institutions are formed. As such, the policies of multiculturalism in each state are 

shaped by the context from which they emerged. Australia and Canada have a history 

as “settler” societies, which have impacted how multiculturalism is shaped and 

instituted in the state.142 A key consideration that arises in discussions around 
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accommodation of minority cultural and racial groups must also consider questions of 

recognition of Indigenous groups in each state. Recognition of Indigenous Australians 

and the First Peoples of Canada has historically been such a widely debate matter in 

terms of status afforded, as well as the general welfare and treatment of these 

groups.143 With Indigenous groups still seeking appropriate levels of recognition in 

Australia, the prospects for accommodation of Islamic religious laws are, not 

surprisingly, grim. In fact, discussions around legal pluralism and the incorporation of 

minority cultural laws have only considered Indigenous Australian customary law, 

with no mention of minority religious laws, like Sharia.144 Similarly, with the slow 

move towards recognising Indigenous groups (in Australia) it becomes clear that state 

policies, including multiculturalism, cannot truly escape historical political policies 

and “White Australia” sentiments. Essentially, there is a “remembering” of “old” 

legacies from the past. This is also seen through the increasing criticism of 

multiculturalism and rise of Islamophobia, which also reflect sentiments from the era 

of assimilation policies.  

 

A similar debate taking place in Britain around the “failure” of multiculturalism 

indicates a shift back towards ideals of “Britishness” from the pre-multiculturalism era 

(the recent Brexit debate and focus on the “immigrant problem” is illustrative of 

this).145 However, the significance in size of the Muslim population in the UK makes 

this reversion back to “Britishness” and assimilation sentiments a lot more difficult 

than the “retreats” occurring in Australia, and even Canada. UK multiculturalism 

policies are built on a history of Britain as a colonial power. Dealing with post-colonial 

migration, and addressing imperial traditions, along with a historical practice of 

implementing legislation on British nationality matters, have all had a significant 

impact on the political process and evolution of policies of multiculturalism in the 
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UK.146 This has led to the creation of a unique British Muslim identity, whereby British 

Muslim communities have found a space for themselves as being an inherent part of 

the British identity and nationality. Thus, with multiculturalism more “de-centred” and 

localised, any shift, or retreat, from multiculturalism to civic integration is one that is 

based on British values that are not particularly British (from a traditional, older 

understanding of British identity).147 Instead, as outlined in the Cantle Report, British 

values are about respecting differences, non-discrimination and valuing gender 

equality.148 The creation and incorporation of diverse British cultural identities within 

the “national identity” disrupts the “path dependency” of old historical institutional 

legacies (such as ‘Britishness’ which was inherently “white”). The obligation to 

accommodate those the British once ruled, has developed a different norm that 

informs the “logic of appropriateness” developed in multicultural discussions. Like 

Australia and Canada are influenced by their “settler” histories, the UK is similarly 

influenced by its colonial past. However, the legacy of colonialism has developed a 

different approach and outcome of multiculturalism, with a unique British identity and 

landscape of accommodating and integrating of minority groups into British society. 

 

By contrast, Muslim communities in Canada and Australia have not been given the 

same status or space for political engagement. Whilst Canada has very specific and 

entrenched multicultural policies (which are often heralded as being some of the most 

positive multicultural provisions) the reality is one where certain groups are given a 

“lesser status”, and are kept in a position of dependence through the constant 

emphasis of differences; and through this they are disarmed from posing any kind of 

threat to the “dominant” group.149 This argument casts light on the furore that arose 

around requests for Islamic arbitration in Ontario, where religious arbitration had 

been taking place for years by Jewish and Christian communities under the flexible 

provisions of the Arbitration Act. The differences between Muslim groups and other 

religious groups appear to be constantly fixated upon, particularly post-9/11 with the 
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rise of Islamophobia. In Australia, a “retreat” from multiculturalism appears to have 

started with the Howard Coalition government abolishing key agencies, like the 

Department of Multicultural Affairs, and reducing access to welfare benefits for new 

migrants, as well as cutting funding to cultural community organisations.150 This 

highlights the lack of similar opportunities for community engagement in the political 

process, compared to the UK; where minority cultural groups have long been given 

space to be involved in policy discussion – including discussing Sharia in the public 

sphere. Even the Ontario debate allowed Muslim groups and Muslim women, along 

with other groups, to participate in a public discussion of Sharia. In Australia, state 

multicultural policies and strategies appear to have shifted more towards management 

of communities to “manage existing and potential tensions surrounding events like 

terrorist attacks and the 2003 war in Iraq”151 – illustrating the influence of Islamophobia 

and fear of the global terrorism threat on policy. Although perhaps this “retreat” is not 

a retreat per se, as Australian multiculturalism was never able to truly escape the 

historical context from which it developed – the “path dependency” of the institution 

of state multiculturalism inherently intertwined with the purpose of forming national 

identities, for instance.152 An example of this historical legacy/context is the 1989 policy 

document on multiculturalism, which noted the importance of Australia’s British 

history, and that multiculturalism would help to “fix” Australia’s identity as “white” 

and “British”.153 This implies that one purpose of multiculturalism was to address the 

apparent “image problem” of Australian identity, more so than focusing on 

accommodating cultural groups. 

 

Ultimately, multiculturalism in Canada (though this is applicable to Australia as well) 

is used as a means for “cultural regulation and reinforcement of existing hegemonic 

hierarchies”154 – harking back to past institutional legacies, including those from a pre-

multicultural policy era. Multiculturalism in the UK can be viewed as a “negotiated 

order” of sorts, where through debates around accommodation (previously around 

other religious groups, and more recently Muslim groups) the bounds of law and 
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politics shift.155 There is a “cultural voluntarism” that appears to be an integral part of 

the British political tradition when considering the requests of minority groups to be 

accommodated and recognised.156 Whether this will change with the increasing lack of 

sympathy towards and “othering” of Muslims, is yet to be seen. What is clear is that 

multiculturalism ultimately highlights the competing institutional and group 

belongings within society. New formal institutions, like multiculturalism, become sites 

for the contradictory and competing interests of minority groups and the “dominant” 

group; and the extent of accommodation is influenced by past institutional legacies 

(illustrated through the inability to truly escape previous assimilationist policies within 

recent political rhetoric and movements). While these institutional legacies could be 

argued as having always been competing in the background, with the rise of 

Islamophobia, there appears to be a more obvious turn back towards past historical 

political movements and sentiments.  

	

Islamophobia	and	Multicultural	Policies	in	a	post-9/11	World	

	

Alongside past institutional legacies, like policies of assimilation, the experience of 9/11 

in the US has been a defining global moment, and turning point that has changed the 

political and social landscape. The effect it has had, illustrates that state multicultural 

policies (like all institutions) can be changed by politically-defining historical events. 

Defining global events like this can have a significant influence in shaping the “logic of 

appropriateness” that develops and evolves within institutions.157 In the years since 

9/11, the rise of Islamophobic sentiments in the West has led to movements supporting 

“retreats” from multiculturalism within state policies and agendas. There appears to be 

a “remembering of the old”, a reversion to political attitudes and policies towards race 
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and cultural accommodation that were prominent in the time before multiculturalism. 

There has been a shift in multicultural policies, where they no longer discuss minority 

cultures generally, but appear to specifically focus on Muslims. Questions around 

accommodation are now about Muslim communities and Sharia above anything else. 

This is clearly evidenced in Australia, compared to the UK and Canada. Despite a shift 

towards civil integration in the UK, a “retreat” is little more difficult, as the 

development of the British Muslim identity came about before policies of 

multiculturalism, and poses a more “solid” competing interest to this call for a “retreat” 

from multiculturalism, and attempts to throwback to assimilationist policies and 

behaviours. Following 9/11, Australia has developed the most extensive anti-terrorism 

regime in the world, which means engagement with Muslim groups tends to be one of 

“management” (as discussed above), explaining why the opportunities for Muslims to 

engage closely with the political process has not really developed, as seen in the UK. 

Also, this can explain to some degree, why the Sharia debate has not occurred on the 

same level (in parliament) as it did in Ontario and Britain. Instead, the discussion has 

largely been restricted to media and social commentary debates. The media has been 

quite influential in representing Muslims (and not always in a positive light), 

influencing the policy arena, and having a significant impact and voice in the 

discussions around multiculturalism and accommodation.158 The impact of the media, 

along with the post-9/11 “fear” and rising Islamophobia was also seen in the Ontario 

debate – with the media having a huge influence in propelling forward the “no Islamic 

arbitration” movement.159 Amendment of arbitration legislation in Ontario shows that 

multicultural policies are not always all embracing, particularly with the strength of 

anti-Islam and anti-Sharia movements and sentiments arising in the post-9/11 era. 

There appears to have been a return to “othering” of Muslims – a historical stance 

arising from centuries old Muslim world versus the West sentiments, underlined by 

colonialism that was viewed as a “civilising mission”.160 This idea is one that is 

supported by the fact that there is significant discussion, both socially and politically, 

around Islam and Sharia in the UK – in fact, the term Islamophobia first arose in the 
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British context.161 However, the presence and place of Muslims as the second largest 

faith, and the development of unique British Muslim identity has perhaps contributed 

to creating a space for Muslim groups to openly establish and maintain Sharia councils 

within communities. 

 

Outcomes	for	Muslim	Women	

	

The politics of Islamophobia has had an impact on multiculturalism, by reframing the 

discussion and “purpose” of multicultural policies to focus on Muslim communities in 

particular; which has specifically filtered through to effect Muslim women. So, whilst 

feminists may argue multiculturalism is bad for women, the development of an 

underlying Islamophobic attitude that develops suspicion and fear of Islam within 

state multicultural policy discussions, and argues for a move away from multicultural 

accommodation, also has an adverse effect on Muslim women. Islamophobia as an 

informal norm constrains and shapes actors, in this case Muslims and Muslim women, 

and particularly the agency of Muslim women. This political contestation that has 

arisen around multiculturalism in each state highlights a “critical juncture” within the 

institution of state multicultural policies, with the seeming retreat from 

multiculturalism in some states, illustrative of the idea that institutions can operate as 

constraints (in this case on Muslim actors within society).162 The constraint on Muslim 

women is the placement or labelling of them as either “victims” or “suspects” (but 

never really agents with a voice and ability to represent themselves in the multicultural 

discussions). This works to reinforce imperial gender hierarchies – i.e. “needing to save 

the women from the East/the Orient”, along with the general othering of Muslims, and 

ideas of Muslims being “barbaric” and “uncivilised”. Essentially, there is the 

reinforcement of historical ideas and notions of colonialism, where the “barbaric”, 

“brown men” are seen as oppressing their women.163 In doing so it also emphasises 
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ideas where “agency” is attributed as being male, while women are always placed as the 

victim, without any agency or voice.164  

 

This focus on women is evident in the effects that counterterrorism laws and policies 

have on Muslim women. For instance, in the UK former PM David Cameron proposed 

language programs that specifically targeted Muslim women.165 The proposal suggested 

that Muslim women are uneducated (and need saving) but even more than that, as the 

“guardians” in the private realm of the home, they also have a responsibility to prevent 

terrorism (by becoming educated and being able to speak and read English). So, they 

become implicated in the issue and problem of the radicalisation of Muslim youth. 

Their responsibility to help prevent radicalisation places a blame of sorts on them 

where they do not speak English and are not seen as actively working to stop their sons 

(or daughters) from joining terrorist groups. Essentially, they become victims because 

they are oppressed and confined to the domestic realm (and thus assumed to be 

uneducated, and unable to read), but they also become suspects because they are the 

“mother” and “wives” with a duty of sorts to help the state in counter-terrorism efforts. 

Ultimately, “women’s interests” (in this case Muslim women’s interests) are defined 

and constructed against a political and institutional context.166 In this case, state 

multiculturalism, and the developing informal norms of political Islamophobia define 

their interests as “needing saving”, victims of their patriarchal religion, deprived of 

freedom and choice; or alternatively need to be reformed/prevented from becoming 

“suspects”. Both definitions and iterations of Muslim women’s interests fails to involve 

them in the process of defining the interests. This reinforces the inherent gendered 

hierarchies and biases within state institutions (in this case policies of accommodation 

and citizenship). Ultimately, this discussion links back to traditional multiculturalism-

feminism arguments (discussed in Chapters One and Four) about the agency of 

Muslim women. These state policies around multiculturalism and nationalism are 

underlined by a “racialized paternalism”, where “defending” the nation in a time where 

there is a threat of terrorism is targeted through controlling and policing Muslim 
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women (this ties into the hijab debates, and placement of veiled Muslim women as the 

“symbol” of the “other”).167 

 

Conclusion	

 

Examining formal institutions offers a new perspective into the religious 

accommodation discussions, and the experience with Sharia in each state. The ways in 

which freedom of religion is positioned in comparison to gender equality provisions in 

each states’ legal structure has a significant impact on the possibilities for greater 

religious accommodation, and shapes the Sharia debates. The state structure along 

with policies of multiculturalism influence the means and opportunities available for 

minority religious groups (in this example, Muslim groups) to engage with the state. In 

terms of outcomes for women, the state structure also impacts the opportunities for 

women’s groups to interact with the state in furthering their agenda. The formalism of 

gender equality in Canada, contributes to the preference given to gender equality and 

women’s rights over greater religious freedom. The effectiveness of women’s groups 

engagement with the state in Canada (compared to the UK, for instance) is illustrated 

by the amendments to Ontario’s arbitration laws following the Sharia debate and the 

strong feminist opposition to religious arbitration. This notion of formal institutions 

(laws, constitutions, for example) may seem counterintuitive to some feminist 

arguments where the law is viewed as not being “good” for women. However, it is 

arguable that the formalisation of equality within the constitution and laws within 

Canada has offered a significant starting point for women’s movements in Canada, and 

has helped in resisting matters, like religious arbitration. 

 

Whilst the state is often positioned as neutral and pro-gender equality, and thus the 

“best” alternative for Muslim women seeking dispute resolution to family or personal 

law matters, the outcomes for women are not always so positive or equal, and they 

may differ between different state structures (all of which claim to be neutral). The 

shift towards privatisation in family law, with a focus on mediation or arbitration, 

allows gender hierarchies and historical legacies of bias to filter through – with many 

of these legacies shaped by conservative Christian ideals surrounding marriage and the 

idea of the family. Thus, the secular law is not truly secular (an idea that is discussed in 
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more detail in the next chapter) and this idea of neutrality is a fallacy. Despite reforms 

and movements towards formal equality (in the area of family law) the privatised 

mediation procedures do not ensure equality and protection of women’s rights. 

Therefore, in positioning this as the better alternative to the apparently oppressive, 

patriarchal principles of Sharia, for Muslim women, they are then faced with the 

gender biases within this secular” institution. 

 

Policies of multiculturalism have also had a significant role in shaping the experience 

with Sharia in each state. The “localised” nature of multicultural policies in the UK, 

compared to Australia and Canada can perhaps account for the key difference in ability 

for Muslim groups to engage with the state and seek greater accommodation. This has 

allowed the establishment of visible Sharia councils within society, as opposed to 

Australia and Canada where any comparable arbitration councils and tribunals are 

pushed underground to operate “in the shadows”. The different experiences and 

development of multiculturalism have also been shaped by historical legacies – there 

are “path dependencies” that these policies follow, as they are affected by the 

circumstances from which they emerge, as well as influential events, like 9/11. Post-9/11 

multiculturalism in each state has shifted the focus to Muslim groups, more than any 

other minority group. This has been accompanied by the rise of Islamophobia, which 

has significantly impacted Muslim women. In terms of outcomes for Muslim women, 

Islamophobic attitudes and an increased focus on counterterrorism efforts have 

influenced the behaviour of political actors in creating policies that draw Muslim 

women into the centre of focus. They are framed as either “victims” or “suspects”, 

which in many ways draws on and returns to colonial attitudes that viewed Muslim 

women as being oppressed by their religion and cultures. However, in doing so, 

Muslim women are silenced and further oppressed, not just by their communities or 

families, as commonly claimed in arguments opposing Sharia, but also by the state. 

There is a reinforcement of implicit gender hierarchies and biases within the state, 

where women’s agency is denied and they are excluded from partaking in discussions 

and definitions of their interests. This leads to a “double-bind” of sorts, where minority 

women (in this case study, Muslim women specifically) face inequalities within their 

religious groups but also via the state. 
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CHAPTER	TEN	

Church-State	Relations	and	Informal	Networks	
	

In Chapter Nine, I examined two formal institutions – state policies of 

multiculturalism and the legal and political structure of the state – in order to give 

context to the institutional background and landscape within which the Sharia debate 

is framed in each country. This also highlighted the ways in which historical (and often 

gendered) legacies shape these formal state institutions, leading to particular 

outcomes in terms of multicultural and religious accommodation. In this chapter, I 

extend this discussion of institutions to look at two informal institutions. Informal 

institutions operate alongside formal institutions, and are considered the unwritten 

“rules” that are established and operate outside “official” formally sanctioned channels 

(of state-enforced formal institutions).1 They are more social in nature, derived from 

“shared expectations” about the “official rules of the game”.2 Informal institutions are 

more difficult to define; in discussing them the focus is on customs and norms. 

Informal institutions tend to be centred on “traditions, customs, moral values, 

religious beliefs and all other norms of behaviour that have passed the test of time”.3 

Based on these definitions of informal institutions, in this chapter, I will first be 

discussing the dominant church/es in Australia and Canada as informal institutions – 

focusing on the influence religious beliefs and the moral values have had (and 

continue to have) on the formal institutions of state policies and laws. By examining 

these informal institutions (as with the formal institutions discussion in the previous 

chapter) it is possible to better understand the ways in which they have shaped the 

Sharia debate in each state and therefore accommodation of Sharia tribunals and 

councils and the outcomes for women in seeking justice in personal law matters. 

 

There is a historical legacy of Christian groups having a significant role in shaping the 

public policy debates in all three countries, particularly those concerning women. 

However, whilst there is no established church in Canada or Australia, discussing the 
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established church in Britain potentially poses a slight problem, as it could possibly be 

classed as a formal institution (as it is established by the state). However, as the 

Church itself does not directly create laws and policies, or implement them within 

society, it could also be considered informal. Particularly as, in recent years, the role of 

the Church is often downplayed as being more of a “figurehead” and “tradition”; with 

claims that the Church no longer has great influence in relation to policies (despite 

holding seats in the House of Lords). With no established church in Australia and 

Canada, the dominant churches within society more clearly operate at a more informal 

level – conforming to the idea that religion and culture are informal institutions. While 

the place of churches in Australia and Canada is a little clearer, the hybrid of formal 

and informal in the UK goes a long way to explaining how and why Sharia tribunals 

and councils may have found “space” to establish and grow. Ultimately, I will be 

discussing the church as an informal institution, primarily because it does not 

establish “formal rules” through directly creating public policies or law, despite having 

a position within the British House of Lords. It does, however, influence and shape the 

rules that are formed in other more formal state institutions.  

 

Examining the influence of “the Church” in each state illustrates the gender legacies 

that are carried over into formal institutions, like public health policies or the 

definition of marriage in law. This underlying influence in shaping law, for instance, 

challenges the claims that laws are “secular” and “neutral”, and free of gender biases or 

patriarchal traditions, as they operate in the background through the inheritance of 

Christian ideals and morals. Thus, when positioned as the more “just” alternative for 

minority women, they too can reinforce oppressive, patriarchal ideals. The second 

informal institution I will look at is the informal networks (of men) that exist within 

the policy realm, and the way these operate in the Sharia debates. This informal 

institution establishes and reinforces unwritten “rules” within formal institutions that 

illustrate the norms that have been created around the participation of minority 

women. In this case, Muslim women within debates and discussions that directly affect 

them. Finally, I will consider the Sharia Councils in the UK. This is not a focus of the 

discussion of informal institutions, but does offer some insight into the ways in which 

these bodies employ gendered, patriarchal understandings of family, particularly when 

encouraging reconciliation. As such, I will offer a brief consideration of the way these 

religious arbitral bodies are inherently shaped and influenced by the institutional 
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landscape in which they emerge, and are influenced by the gender hierarchies and 

legacies that underlie formal state institutions – which are shaped by other informal 

institutions (like “the Church” and informal networks).  

 

Informal	Institution	One:	The	Church/dominant	religions	

 

Debates around the accommodation of Sharia within Western liberal democracies 

tend to present Sharia tribunals and councils, like those in the UK, as an intrusion on 

the secular nature of the state. However, closer examination of the historical and 

contemporary roles of the Christian churches within each country indicates that this 

assumption is misleading; with all three countries failing to completely sever ties with 

their Christian heritage. State policies and laws are “nested” within legacies of the past, 

and a particularly influential legacy is that derived from these Christian churches. It is 

important to consider the history behind political issues, and through “placing politics 

in time” it is possible to trace the path that has led to a particular outcome.4 Placing 

the politics of religious freedom “in time” can help to explain how the place of the 

Church/churches within society has, or has not, created a space for Sharia. What is 

particularly interesting is the role of the established Church in the UK, and the way in 

which this has created a greater dialogue around religious freedom and interaction 

between the state and minority religious groups. In each jurisdiction, there is also 

evidence that the common law has reinforced religious norms and moral values 

(highlighting the influence the church has on state policies and laws). As a result of 

this influence, when arguing that Sharia is “bad” for women, we need to consider (as 

with family law) that law and policies are embedded within particular contexts, and 

have path dependencies that draw on historical legacies. In this case: the legacy and 

influence of the Church. From this influence, gendered structures and hierarchies filter 

through, impacting the outcomes for all women (which obviously includes Muslim 

women), in particular policy areas where Church influences the definition of “women’s 

interests” in debates; which include, for example, family matters, and abortion. The 

dominant Church(es) within each state have had a significant impact on the creation 

and implementation of public policies – and have been supported and upheld by key 
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political actors within government (for example, in Australia, former Prime Ministers 

Howard and Abbott). Even where there are claims that society is “secular”, informal 

religious institutions and gender norms are not necessarily eliminated. With rules 

developing against a background of historical traditions derived from the church, it 

creates a “gendered logic of appropriateness”. As such, despite moves by the state 

towards promoting gender equality, there is a throwback to religious norms, as well as 

the inherent gender biases and hierarchies that exist within the religious realm (which 

are not that dissimilar to patriarchal attitudes and norms stemming from Sharia).  

	

Church-State	Relations	

	

The status of church-State relations in each jurisdiction has an impact on the space 

that has been created for religious freedom and accommodation of other religious 

groups – like Muslim groups in the UK. Outside of this discussion of religious freedom, 

“the Church”5 (or dominant religion in the state) has been influential in the shaping of 

state institutions – in particular, public policies and laws. It is suggested that secular 

law is founded upon Christian values.6 Increasing arguments that countries like 

Australia and Canada are “secular”, deny the religious roots of these societies; 

significantly ignoring the fact that historically there is a tradition of a majority of 

citizens relating to “something other than the domestic legal system”.7 In these 

Western states, Christianity has a historically privileged position, where it was once 

given significance by the state – and as such, still maintains a privileged role, which 

points back to the “history and authorisation of state power” even if it is not a state 

institution in itself.8 The established Church in the UK complicates this a little, as it 

appears more like a formal state institution. However, as an informal institution, the 

“state established” nature of the church just makes the influence of the church 

stronger. Ultimately, the religious roots of each state have a significant impact on the 
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current evolution of formal state institutions, with these past institutional legacies 

unable to truly be “forgotten” or “escaped”. The ongoing influence of the Christian 

churches means that the patriarchal traditions that are inherent to these churches 

influence the practices of the state – and are reflected in public policies that reflect 

Christian morals, or laws that derive meaning and definitions from Christian ideals 

and values. This influences the outcomes available for women when seeking equality 

and recognition by the state, or redress in family law matters. Thus, when the state’s 

“secular” legal system is positioned as the “neutral” and “best” option for Muslim 

women seeking justice in matters such as divorce and property settlement, there are 

inherent gender biases that emerge (because of the Christian influence in this area of 

the law). 

 

With the development of the modern nation state it is argued that secularization and a 

distinct separation of church and state would follow. Samuel P Huntington stated that 

the “birth of the modern state” would bring with it “the subordination of the church”.9 

The separation of church and state (and relegation of religion to the private sphere) 

has come to be seen as an intrinsic feature of the modern political development of 

states.10 This notion of a separation of church and state grew out of the Enlightenment. 

However, such a separation of church and state is not as straightforward, and theories 

of secularization of the state fail to recognise the ongoing interaction between church 

and state, and the influence the church continues to have on state politics and 

institutions. Whilst the legacy of the Enlightenment may mean religion has been 

(relatively) moved out of the public sphere, public debates on policy matters and the 

underlying ethical ideals that are often discussed and employed “retain a Christian 

heritage”.11 For example, the “secularization” of Australia from the 19th century is not so 

much a complete abandonment of religion (namely, Christianity) but more a 

“rechannelling” of religion into other forms.12 What this means for the institutions of 

the modern state is that they have evolved from religious traditions that used to be 

publically significant within the state. Laws and policies in this “new” secular modern 
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state are essentially embedded within the religious historical context from which they 

emerge. As such, they may “remember the old” by embodying religious values, morals 

and ethics (for instance, definitions within laws around marriage, or what constitutes a 

family – but also through the continued granting of special privileges to churches). 

 

The UK has an established Church, the Church of England, which is given a pre-

eminent role within British society. In addition to this, there is a “quasi-established” 

Church in Scotland, which is independent of the state.13 The establishment of an 

“official” state church has a long history, emerging from the Articles of Religion issued 

by King Henry VIII – who declared that the Pope’s authority did not apply to 

England.14 This essentially nationalised and placed the Church of England as the 

“spiritual arm of the English state”, and Parliament was able to appoint the clergy, as 

well as debate religious matters.15 The monarch under this arrangement (confirmed in 

the 1559 Act of Supremacy) is situated as both the head of state and the head of the 

Church. The Act of Union in 1800 united the Church of Ireland and the Church of 

England, to be known as the United Church of England and Ireland. Bishops from the 

Church of Ireland join bishops from the Church of England in the House of Lords. The 

“quasi-established” Church of Scotland was similarly recognised by law through the 

Act of Union in 1707, where it was agreed that a single, unified parliament could be 

founded provided that the Church of Scotland was allowed to remain as a national 

(Presbyterian) religious institution.16 Whilst the public role and significance of the 

Church may have waned over the years, particularly with the rise of modern concepts 

of secularisation, the Church of England remains the constitutionally established 

religious institution in the UK. By contrast, Canada and Australia – whilst both 

majority Christian states with religious traditions derived from Britain and the Church 

of England – have had different historical experiences with religion and the state. In 

Australia, the growth and influence of the Catholic church and the long-standing 

debates over secular schooling (also ever present in Canada) have had an important 

role in church-state discussions. 
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Canada does not have an explicit separation of church and State, but unlike the UK, 

does not have an established Church. Nowhere is such a separation stated in any 

constitutional document, and the state has not been entirely neutral in regards to 

religion.17 In fact, the Preamble of the Charter of Rights even recognises the 

“supremacy of God”, in addition to the rule of law.18 Canadian public policy has been 

seen to privilege the majority-Christian population over the years.19 The history of 

Christianity in Canada has had a significant role in the fact that there has never been a 

single state-sponsored Church. The long history of French, then British rule, in Canada 

has seen an ongoing tussle between Protestant and Roman Catholic communities and 

religious institutions, for dominance in the public sphere. As such, public debates have 

often emerged about the religious and cultural identity of Canada, because of this 

“duality of French Roman Catholicism and British Protestantism”.20 The rivalry 

between the two religious groups is inherent in constitutional provisions – for 

example, section 93 of the Constitution in 1867 (that concerned religious schools) 

highlighted a denominational competition between Catholic groups and Protestant 

groups in receiving funding for their respective religious schools.21 Except for the 

provision around the funding of these religious schools, the Canadian Constitution 

does not mention particular religions. 22 Regardless, the long standing issues and 

rivalry between the two prominent Christian groups in Canadian society, led to the Bi-

Bi Commission in the 1960s, that was tasked with examining the Canadian national 

identity, and later influenced the debate around multiculturalism. Both Christian 

groups and churches have had a key role in shaping national life, and in influencing 

social and political issues.23 In terms of religion and the Constitution, the Canadian 
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Constitution Act of 1867 does not mention religion and where jurisdiction may lie in 

religious matters, except for the funding of religious schools’ provision in section 93.  

 

Like Canada, Australia does not have a state religion, and it is often claimed that there 

is a more explicit separation between church and state. However, the Australian 

Constitution, like the Canadian Charter, mentions “God” in the preamble, noting that 

the people of the five states humbly rely “on the blessing of Almighty God” in coming 

together in federation.24 This draws on the history of Australia as being a 

predominantly Christian society. With European colonisation in 1788, the Church of 

England was established within society and enjoys special privileges.25 Despite there 

being no explicit mention of it being the state church, in a High Court decision in 1949, 

Justice Dixon noted that the general opinion appeared to be that the Church came to 

New South Wales (NSW) as an established church; however, over time it has no longer 

been regarded as established.26 In the decades following British settlement in 

Australia, all Christian denominations were represented within Australian society, 

which led to the Church Act in 1836 being implemented by the Governor of NSW, Sir 

Richard Bourke, to acknowledge the plurality of religion (in the form of the different 

denominations).27 In fact, the large number of Irish convicts meant that there was a 

rising presence of Roman Catholics within Australia – with 30% of the population 

being Irish (many of whom were Catholic) by 1828.28 In contemporary Australian 

society, the Catholic Church has grown to become the largest Christian church in 

Australia. In 2011, the Australian Bureau of Statistics stated that 25.3% of the Australian 

population was Catholic.29 This history (and size) of the Catholic church in Australia 

has meant that it has had (and continues to have) great influence, as an informal 

institution, on debates around state policies and laws. 

 

The drafters of the Australian Constitution demonstrated the long history of religion 

having a special and rather public place with Australian society by including the 
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reference to “Almighty God”. This reference reflects the sentiments espoused by Sir 

Henry Parkes, who played a key role in the federation of Australia, when he stated that 

Australian people are “pre-eminently a Christian people, and our laws, our whole 

system of jurisprudence, our Constitution” is based upon “our Christian belief”.30 

Outside of the initial reference to religion, the only other time it is referenced is in 

section 116 of the Constitution – which provides for a freedom of religion. Whilst this 

provision does not accord special privilege and rights to worship for religious groups, it 

offers a broad protection of the freedom to practise religion.31 The debate around the 

freedom of religion, and the extent to which the state should promote or support 

religion has continued throughout the years, as illustrated in cases emerging based on 

the interpretation of section 116. The DOGS case is a particularly significant case 

concerning section 116, where taxpayers in Victoria challenged the funding of religious 

schools by the state government. Ultimately, the High Court stated that section 116 of 

the Constitution does not establish a clear separation of Church and State, and that 

this was never the purpose of that provision.32 Thus, the common law interpretation of 

this constitutional provision creates a “logic of appropriateness” whereby the judicial 

actors follow that there is not a separation of church and State. 

 

In all three countries, there is a long history of “the Church” being involved in the 

provision of social services, such as welfare, employment, health and disability care, 

and education, to the community.33 This creates norms that operate alongside the 

formal rules of state institutions, and imbues them with religious-based moral values; 

creating a “logic of appropriateness” within this realm of social services that follows a 

Christian ideal/legacy. With the devolution of governmental structure under a more 

neoliberal approach, religion has maintained a public role (both politically and 

economically) in carrying out these services in Australia.34 This draws on the status 

that churches have been given in Western states over the centuries, as central national 

institutions, guiding the values and structure of society. In the UK, this is seen with the 

enduring presence of local parish churches that continue to work closely in 
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communities in carrying out public services.35 Whilst this role of the churches within 

society could be viewed as entering the realm of a “formal institution”, in many cases 

the partnership with the state is voluntary, or for the benefit of the church to receive 

special privileges in return. They may receive funding or support but are not state run, 

and merely operate alongside formal state institutions. Thus, I would argue they are 

more informal than formal in nature.36  

 

The close involvement within communities means that religious institutions have a 

space and opportunity to shape social values and actively participate in moral debates 

on public issues. Religion has also had a significant role in shaping public policies, 

through offering up a set of social ideals and moral codes upon which governments 

may base these policies. A fact which is exacerbated by the reality that many political 

representatives openly subscribe to and affirm their Christian values, and membership 

to conservative Christian groups.37 Ultimately, the church can, and does, hold an 

important and influential public role, even where there is no established, state 

sponsored church.38 With religious groups continuing to have a significant role, 

through the state outsourcing social services to them, an issue arises in terms of their 

compliance with anti-discrimination and equality provisions. Religious service 

providers are able to operate under exemptions or exceptions to such legislative 

provisions, which means that individuals (notably women and individuals from the 

LGBTI communities) are unfairly disadvantaged.39 This demonstrates that even with 

the move towards secularisation in the three states, the historical legacy of “the 

Church” cannot be completely erased or removed. The continuing importance that is 

ascribed to Christian religious institutions within each jurisdiction, along with the 

privileges accorded, means that religious ideals (including patriarchal values and 

norms) remain inherent to both formal and informal institutions within the state. This 

underlying influence means that the supposedly secular state is embedded within a 
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religious context, with the “path dependency” of new “secular” laws and policies unable 

to truly “escape” the legacies of the church. 

 

Religious	Exemptions	and	Privileges	accorded	to	“The	Church”	

	

In each jurisdiction, Christian groups have a history of being granted religious 

exemptions, or special privileges, which in many cases have later been extended to 

other religious groups. In the UK, with an established church, it is no surprise that the 

Church of England has, and continues to, enjoy special privileges granted to it by the 

state. These privileges are predominantly tax exemptions, as the Church in the UK (but 

also in Canada and Australia) has traditionally been involved in supporting and 

carrying out community services, like welfare and education, on behalf of the state.40 

Across all jurisdictions, governments have also provided funding to religious schools. 

This is evident in the provisions under section 93 of the Canadian Constitution, which 

provides funding to Roman Catholic and Protestant schools.41 In Australia, both the 

Commonwealth and state governments have provided financial support to religious 

schools. However, this has been controversial, and the funding of the National School 

Chaplaincy Program by the federal government was challenged in the 2012 High Court 

case of Williams v Commonwealth.42  

 

In addition to funding for religious schools, and privileges such as tax exemptions, the 

Church/dominant Christian denominations in each state have enjoyed exceptions from 

anti-discrimination legislation. These exemptions and exceptions43 have been extended 

to other religious groups, but the most significant cases challenging the exceptions in 

Australia (as well as the other two jurisdictions) have focused on institutions run by 

one of the denominational churches – for example, Catholic schools run by the Roman 
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Catholic Church in Australia. Ultimately, religious institutions have been given a wide 

scope in their ability to choose who can and cannot participate in their realm of 

religious life and organisation.44 Key examples of the protected exclusionary practices 

include: preventing participation or involvement by gay clergy in religious services, or 

the rejection of employment applications by unmarried women, who may be single 

mothers or in de facto relationships.45 The justification for these exceptions is that to 

comply with anti-discrimination legislative provisions, or other equality provisions in 

the state, would compromise their commitment to religious requirements and 

obligations.46 These exceptions offer religious institutions a space to “opt-out” of 

legislative requirements, like non-discrimination in employment matters (namely, 

hiring or firing).47 These special privileges, in the form of exemptions and exceptions 

granted to the dominant churches within each state, highlight an institutional legacy 

that would appear to defy claims of secularism; whereby space is created for religion 

within the formal institutional landscape, and the state institutions have a significant 

role in reinforcing this “space” given to religion. 

 

The legislative provisions that offer exemptions to religious organisations from anti-

discrimination laws are relatively similar in each jurisdiction. In the UK, the Equality 

Act 2006 provided religious exceptions to anti-discrimination provisions, in addition to 

the Employment Equality (Religion or Belief) Regulations 2003, which specifically dealt 

with discrimination in the realm of employment and the provision of goods and 

services.48 These legislative provisions were replaced by the Equality Act 2010 (‘The 

Equality Act’). The Equality Act notes general exceptions in Schedule 23, with specific 

exceptions for organisations where it relates to religion or belief outlined in section 2 

(where it notes that it applies to organisation that practise, advance, or teach the 

practice or principles of religion).49 The Act specifically offers exceptions regarding 

educational appointments in faith-based schools.50 Exceptions for organised religion 
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are also available under the UK’s Sex Discrimination Act 1975, with the anti-

discrimination provisions not applying to “employment for purposes of an organised 

religion where the employment is limited to one sex” in complying to religious 

doctrines.51 Under these employment provisions, there have been cases where 

employers that are religious organisations (for instance, Catholic employers) have 

discriminated against divorced employees as it contravenes the religious tenets 

concerning marriage.52 

 

Canada also offers exceptions to anti-discrimination and equality provisions, one case 

that considered the validity of religious organisations exercising exemptions from 

constitutional equality protections is that of Walsh and Newfoundland Teachers’ 

Association v Newfoundland (Treasury Board).53 In this case Walsh, a teacher, was 

dismissed from his job at a Catholic school in Newfoundland, as he had joined another 

religion. Since the duties as teacher included providing religious instruction, the 

Newfoundland Court of Appeal upheld the dismissal, noting that it was not 

unreasonable, as he had rejected the faith he had been employed to teach.54 Similarly, 

in the case of Caldwell v Stuart,55 the Canadian Supreme Court upheld a decision by a 

Roman Catholic School in British Columbia to not renew the teaching contract of an 

employee who had entered into a relationship with a divorced man.56 These 

employment cases are the most common arena in which religious exemptions or 

exceptions to anti-discrimination laws have been considered in Canada (but also 

Australia). Highlighting the implicit privileged position that is accorded to religious 

organisations. 

 

In Australia, anti-discrimination laws are governed by each state and territory, as well 

as the federal government (and will be discussed below using the example of New 

South Wales and Victoria). Within the various states’ laws there are exceptions to anti-

discrimination law offered to religious groups. These exceptions (like the exemptions 
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offered in the Canadian and UK contexts) further illustrate the ways in which these 

religious bodies take advantage of the exceptions available to them, and the way in 

which this privilege is reinforced by formal state institutions. It also highlights the way 

in which the formation of laws, along with their interpretation by the courts, creates a 

“logic” that recognises and upholds the significant place of the church within society. 

In particular, section 56 of the NSW Anti-Discrimination Act 1977 explicitly outlines 

that the provisions of the Act do not apply to “any other act or practice of a body 

established to propagate religion that conforms to the doctrines of that religion or is 

necessary to avoid injury to the religious susceptibilities of the adherent of that 

religion”.57 Application of section 56 was considered in the Wesley Mission case, where 

the NSW Court of Appeal ultimately held that the discrimination by the religious 

institution (in refusing a same sex couple foster caregiver status) was valid under the 

exception.58 Whilst the exceptions quite clearly apply to religious institutions, and the 

Wesley Mission case is oft-cited in supporting a claim for “justified discrimination”, in 

Victoria this privilege has been extended to individuals as well. Section 84 of the 

Victorian Equal Opportunity Act 2010 allows individuals to discriminate (on the 

grounds of sexual orientations, marital status, gender identity, or religious belief) if it 

is believed that doing so is “reasonably necessary” for the individual to “comply with 

the doctrines, beliefs or principles of their religion”.59 This creates an interesting 

situation, where on the one hand the state prohibits discrimination on the basis of 

religion (in order to protect religious groups) but then allows the same religious 

groups to discriminate against others (predominantly women and LGBTI individuals) 

in order to uphold their beliefs. The way the privileges have been applied and upheld 

by the courts reinforces a “logic” that is contrary to the apparently “secular” nature of 

laws and policies that is argued to be established within formal rules and institutions. 

 

Secularity	of	the	States	

	

It is often argued that all three states are secular, that their laws have evolved away 

from the influence of religion into ones that are secular in nature, and it is this 

presumed secularity of the state and its laws that are central to the anti-Sharia debate. 
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However, with the interactions between the state and religious institutions (like the 

Church of England or Catholic Church) the separation of church and state is not so 

clear, and thus does not subscribe to the classification of “radical secularism”.60 This 

version requires absolutely no contact between state and religious institutions. In 

modern Britain, religion continues to have a significant role in shaping the public 

sphere, even if the role of the Church of England has seemingly been in decline in 

recent years.61 The Church continues to be involved in supporting state provision of 

services (such as education, welfare, and healthcare).62 Similarly, the Church of 

England has a place in parliament, with the Archbishop holding a seat in the House of 

Lords. As such, there is a significant role that religion has through this representation 

in government, in shaping parliamentary matters (specifically, creation of laws and 

public policies). Whilst there is no explicit religious representation in the governments 

of Australia and Canada, religious groups (notably Christian groups) have had a strong 

voice in ethical and political debates (such as abortion, same-sex marriage, 

environment etc.) over the years.63 This religious voice that appears in ethical debates 

has an impact, illustrated through the difficulties faced in both states in changing laws 

around matters like abortion; and more recently in the strong opposition to same sex 

marriage that arose in the Australian context. 

 

Thus, whilst it is argued that all three states do not have a strict separation between 

church and state, and therefore are not truly secular in nature, there is a clear 

privileging of “the Church” (and Christian versions of religion). This privileging of 

Christianity also reiterates the influence of religion on state institutions, as there is a 

clear bias towards Christian ideals in interpreting the law. Australian laws do not, on 

the surface, appear to privilege the Anglican faith over other religions.64 However, 

many of the laws draw on moral values found within the Anglican faith, inherited with 

the British legal and political system that has been transplanted to Australia. A good 

example in Australia, is the High Court’s definition of religion in the landmark 

Scientology case that concerned the question of “what constitutes a religion” under 

section 116 of the Constitution. The Court determined that religion was a “belief in a 
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supernatural Being, Thing or Principal” and “the acceptance of canons of conduct in 

order to give effect to that belief”.65 In offering a definition that excludes religions that 

are not monotheistic in nature, the High Court appears to subscribe to ideals derived 

from Protestant Christianity – a “protestantization” of religion.66 Under the Howard 

Coalition Government (1996-2007), there was a growth of the religious right, with 

churches involved in debates around moral issues, and the reinforcement of 

“traditional”, religiously derived family values.67 Whilst there appears to be Protestant 

ideals adopted by the courts, under Howard and then former PM Tony Abbott (2013-

2015), who brought with him a Catholic conservatism, the influence of the Catholic 

church increased in shaping political debates – especially discussions on abortion and 

euthanasia. In Canada, the public debates (and subsequent governmental action 

taken) around the possibility of Sharia arbitration in Ontario (when Orthodox Jews 

and other Christian groups had been using arbitration system for many years), as well 

as the debates around government funding for religious schools, indicate a privileging 

of a “Christo-Secular paradigm” – where the so-called “secular” state is inherently 

Christian.68  

 

Influence	of	the	Church	in	formation	of	public	policy	and	law	

	

The Christian heritage of Australia and Canada has influenced the development of 

family laws, particularly marriage in terms of “what constitutes a marriage?” which is 

rarely acknowledged in anti-Sharia debates. There are a number of definitions within 

the formal institution of the law that draws on informal norms derived from Christian 

beliefs and ideals, creating and reinforcing a “logic” within these areas that is religious 

in nature. The definition of marriage up until the introduction of the Canadian Civil 

Marriage Act in 2005, was instituted through the common law as being the “voluntary 

union for life of one man and one woman, to the exclusion of all others”.69 This 

reflected a Christian definition of marriage, which is similarly reflected in Australia. 

The definition of marriage in Australia is stated in the 2004 amendment to the 
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Commonwealth’s Marriage Act of 1961 as being a “union of a man and women, to the 

exclusion of all others”.70 The Act also outlines what is not considered to be a union for 

the purposes of the legislation governing marriages, including unions between a man 

and another man.71 This inclusion of an explicit definition of marriage highlights a 

prevailing Christian approach to unions in Australia, as that definition is one held firm, 

and consistently reiterated, by Christian denominations within Australia. Old informal 

gender legacies come through in this “remembering” and reincorporation of Christian 

religious ideals within these matters of personal and family laws.  

 

In the UK, the continuing presence of an established Church has a similar influence on 

the law. In the UK context, Anglican canon laws, as well as other denominational laws 

(for example, Roman Catholic laws) have been taken into account when deciding 

cases, particularly in matters of inheritance.72 Outside of the common law 

consideration of religious principles, Christian religious institutions are included in 

policy consultations and the creation of public programs, which links back to their key 

role in providing social services to communities.73 This involvement has seen the 

expression of religious opinions within ethical debates in issues, such as those 

surrounding abortion.74 In fact, the slow change to abortion laws, as witnessed in NSW 

Australia, illustrate the pull that religious voices have in these debates.75 Similarly, the 

influence of the Church is seen within recent same-sex marriage discussions, and in 

the Australian context the resistance within the government could also be put down to 

religious ideals. States often look to religion for a “moral compass” of sorts, and in 

Christian dominant societies the social values are obviously derived from these 

dominant religious group.76 In Australia, the referral back to Christian principles was 

espoused by former Prime Minister John Howard, amongst other prominent political 

																																																													
70 Marriage Amendment Act 2004 (Cth), s.5(1). Marriage Amendment Act 2004 
71 Ibid., s. 88EA. 
72 Woodhead, “Liberal religion and Illiberal secularism,” 110. 
73 Fergusson discusses this in the European/UK context. Fergusson, Church, State and Civil Society, 145. 
74 Woodhead, “Liberal religion and Illiberal secularism,” 108. 
75 In NSW, abortion may be unlawful under sections 82-84 of the Crimes Act 1900, provisions that are 
inherited from English law. The only exception to the criminal offence of abortion was determined in 
the 1971 case of Wald where abortion may be allowed if it is deemed necessary by a doctor due to risks 
posed to a woman’s life or health. In September 2015, Greens MP Mehreen Faruqi introduced a bill 
decriminalising abortion into NSW Parliament, which was blocked by the two main political parties 
(Labor and Liberal), reflecting the socially conservative nature of the NSW Parliament. In May 2016, 
Faruqi publically released a draft exposure the Abortion Law Reform (Miscellaneous Acts Amendment) 
Bill 2016, which was introduced to Parliament in August 2016.  
76 Margaret Thornton and Trish Luker, “The Spectral Ground: Religious Belief Discrimination,” 
Macquarie Law Journal 9 (2009): 73-74. 



	 235	

figures. Howard stated that “Australia [has] a core culture as an offshoot of western 

civilisation with a heavily Anglo-Saxon identity and Christianity as the great moral 

shaping force”.77 This illustrates the fact that actors within political institutions, 

whether it be a Prime Minister or a judge, may follow and subscribe to the norms that 

stem from informal institutions (like “the Church”). Consequently, gender equality 

within laws and policies may be challenged by the inherently patriarchal ethical stance 

of actors, who are influenced by their personal religious views, or the broader religious 

influences within the state. 

 

It is undeniable that the values of the dominant culture (in this case Christian moral 

values) are implicitly reflected in the states’ laws and public policies.78 Even where law 

defines religion as being non-political, it allows the patriarchy of religion to seep 

through as “a tradition”, positioning it as a privileged institution that is “an essential 

category of human life”.79 The claim that family law is secular is problematic. The 

reality of Christian values influencing the law, and influencing judicial decisions and 

interpretations of family law – for instance, in definitions of marriage – highlights the 

institutional legacy of the Christian influence and history in Australia. The continuing 

established Church in the UK renders a similar outcome in public policies being 

shaped by religious ideals. There is a reinforcement of patriarchal norms around what 

constitutes a marriage, and even extends to the place of men and women within family 

disputes. It creates an inherent gender hierarchy, whereby traditions are maintained 

implicitly through the law and policies referring to the Judeo-Christian ideals that first 

shaped concepts such as, marriage, divorce, inheritance, and family more generally. 

Many legal rules also have an underlying moral content that is derived from religion. 

For example, moral propositions that marriage is between a man and a woman, or even 

moral judgements around murder, that killing is wrong.80 The path dependencies 

within the law and policies that concern ethical matters or the family, may evolve but 

do not “escape” these historical traditions and morals. Rules ultimately develop in 

response to history and are embedded within historically determined gender 
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hierarchies, which in this case are derived from the religious history and traditions of 

each state. 

	

How	has	this	influence	of	the	Church	allowed	“space”	for	Muslim	arbitration	in	the	UK?	

 

The state, in offering certain cultural or religious groups support over others, often 

creates advantages and privileges for those groups in economic and political matters.81 

This privilege is expressed through drawing on the values and ideals of the group’s 

customs or religion in shaping the state’s practices, policies and law. In the case of 

Australia, Canada and the UK, it appears this prominent position is bestowed upon 

Christian groups. However, whilst this implicit support of particular groups may mean 

that less dominant groups are disadvantaged and unable to attain the same privileges, 

the UK has shown that even with an established Church there appears to be “space” 

created for other religious groups to flourish and freely practise their faith. The 

historical engagement between the State and Church of England in terms of welfare 

initiatives and schools could perhaps be seen as contributing to the development and 

implementation of the more “localised” approach to multiculturalism that has 

developed in the UK, by creating a culture of close engagement (primarily through 

ministerial consultations) with religious groups.82 In the realm of religious schooling 

and education policies, Muslim groups in the UK have been able to take advantage of 

provisions to receive state funding for private religious schools, that have historically 

been granted to Christian groups, as well as Jewish groups. Under the Blair Labour 

government (1997-2007), the first Muslim state primary schools were established.83 The 

extension of religious freedom and privileges to other groups has led to a long history 

of Orthodox Jewish communities using arbitration to resolve family disputes in the 

UK. The failure of Baroness Cox’s Bill could be partly attributed to the threat this 

posed to other “favoured” religions, for example, Jewish groups. Though, more 

significantly the failure of the Bill suggests that the scope for religious freedom within 

the UK is far more accommodating – allowing space for informal institutions of 
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religious arbitration to flourish.84 The existence of an established Church, ultimately 

allows other religious groups to exploit the religious freedom provisions and receive 

similar benefits from the state – making it easier to argue for increased state 

accommodation of minority religious practices.85  

 

The established Church of England within the UK has also played a significant role in 

opening up space for multicultural accommodation, which may be surprising as it is 

often assumed that with an official state church there would be no room for other 

religious groups. However, the Church has been an ally to Muslim groups in their 

quest to be accommodated by the state and receive similar privileges enjoyed by 

Christian and other religious groups; sometimes this support is more overt than other 

times.86 Examples of this include, the Church working closely in political alliances with 

other religious communities, including Muslims, to critique and oppose government 

policies – for example, the Cantle Report that recommended changes to religious 

schools following race riots in 2001.87 In Canada, whilst exemptions afforded to 

Christian groups have been extended to other religious groups, this has not been 

carried out to the same degree as in the UK.88 The history of a slow move towards 

religious accommodation of other religious groups (such as the Jewish and Seventh 

Day Adventist communities) illustrates the challenge of religious accommodation 

mirroring those historical challenges of accommodation experienced from settlement 

(between Catholic and Protestant groups).89 This history suggests that it would be 

difficult for Muslim groups to carve out a space for religious laws in the same way that 

Muslim groups have established informal Sharia institutions in the UK. Similarly, 

despite the “multi-faith” and “multicultural” claims in Australia, the reiteration of a 

separation of church and state (despite the inherent Christian roots and influence in 

the legal and political system) means that questions of accommodation of Muslim 

groups would also be more difficult than the UK. The smaller population of Muslims, 

coupled with the inherent importance and favour given to dominant Christian groups 

and ideals, all contribute to this. 
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Outcomes	for	Women	

	

With the influence of religion in law and public policies, the marginalisation of women 

within religious traditions can often filter through to these formal state institutions 

and their practices. Legal traditions can reflect the male-oriented version of traditions 

inherited from the history of church-state relations.90 The state in creating an “ideal, 

unified subject” upon which law and rights discourses rely upon, to some extent 

imitates the “ideal, religious subject” which is often “white, male and Protestant”.91 

Furthermore, the granting of special privileges and exemptions to religious groups 

works towards reinforcing discrimination and oppression of women. For instance, the 

exemptions to anti-discrimination provisions allows religious groups, in both their 

private institutions and in their capacity as service providers, to discriminate based on 

gender and sexuality.92 There are a set of “protected attributes” that religious groups 

may take exception to, including pregnancy and marital status – meaning that women 

are often unfairly hampered in pursuing employment or training provided by one of 

these groups.93 There are many instances of women being dismissed, or rejected in the 

hiring process, by Catholic schools over one of the “protected attributes”.94 The fact 

that many state social services are handed over to religious groups for provision and 

support, means that the state implicitly reinforces the patriarchal structures of these 

groups, and the general inequality towards women. Similarly, in making 

accommodation for religious groups, the state gives them a “moral power” to influence 

social issues in the public sphere.95 A key example of this, is the influence of the 

Catholic Church in the abortion debate in Australia. The amount of influence and 

power given to the Church in each Australian state is reflected in the experience and 

length of time it took to reform abortion laws in each jurisdiction.96 

 

Family laws and the legal system more broadly, cannot truly escape historical 

traditions. This is witnessed through the continuing influence of the Church and 
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Judeo-Christian ideals in forming the basis of laws and shaping its meanings – for 

example, “what constitutes a marriage”. The inclusion of dominant religious groups in 

public policy consultations and debates around legal accommodations (as seen in the 

same sex marriage debate) highlights this reliance on religion. For women, this means 

that the influence of the Church embeds patriarchal norms and traditions in the legal 

system when it comes to matters such as divorce and marriage, but even areas of 

reproductive rights. For Muslim women, this means that where the apparently 

“secular” law is positioned a gender equal and “neutral” from any biases, they still face 

patriarchal traditions and gendered hierarchies that have been inherited from the 

Christian values and inform the law and public policies. In many ways, these are not 

dissimilar from the inherent patriarchal structures within Islamic law and traditions. 

Regardless of how many “pro-gender equality” provisions are introduced into the law, 

the basis of definitions and key concepts in family law will remain shaped by the initial 

and ongoing interactions with the Church and dominant Christian groups. Ultimately, 

family law is embedded in historically determined gender hierarchies, with key 

concepts and ideals based on Christian values and ideas of family. Even where new 

formal rules may be introduced, the religious biases of actors (as seen through the 

practices of conservative Christian MPs) often continue to follow the informal 

institutions developed over time. This may include judges, who, in interpreting the law 

and deciding cases (such as what constitutes a marriage, or what is considered a 

marriage contract) “remember the old” and follow the norms stemming from this 

informal institution of Christian practices, values and morals. This creates a gendered 

“logic of appropriateness” that is contrary to the claims that the formal rules are “pro-

gender equality” and not patriarchal in nature. This “logic” is difficult to unsettle as the 

actors within both state and religious institutions continue to perpetuate gender biases 

and inequalities, as they “embody and reflect existing norms and beliefs”.97 In this case, 

not only do Christian groups engage closely in debates over family and personal laws, 

but political representatives in parliament bring their Christian beliefs into debates 

and policy proposals. For example, the conservative Christian right in the Australian 

Liberal party, such as Senator Corey Bernardi and former PM Tony Abbott, who openly 

espouse their Christian beliefs and values. Within political debates over social issues 

and public policies, “women’s interests” are often defined by politicians, and religious 
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groups lobbying the government. However, with an underlying “gendered logic” that is 

shaped by Christian values, the definition of these interests can inherit patriarchal 

norms. As this would affect the characterisation of “women’s interests” broadly, 

Muslim women’s interests would similarly be limited by these gendered ideals that 

seep into debates. 

 

Informal	Institution	Two:	Informal	Networks 

 

In exploring the Sharia debates as they have been shaped by both formal and informal 

institutions in each state, informal networks are also an important source of insight. 

Informal networks operate in the background, influencing formal institutions and 

shaping the opportunities available to women to engage with the state. By examining 

the informal political networks in the context of Sharia, it is possible to glean further 

insight into the ways in which Muslim groups have been able to interact with the state 

in the UK, but not so effectively in Australia or Canada. More importantly, it can help 

us to understand the opportunities available for Muslim women to participate in the 

Sharia (and accommodation) debates, particularly the barriers that these informal 

networks can and do establish. Informal networks can dictate the resources available 

to mobilise groups in seeking greater political representation or accommodation. A key 

resource strength is the ability for organisations to form, represent group interests, and 

engage with the state. Muslim groups in the UK have been more successful in creating 

a role for themselves within the informal political networks, which can explain the 

greater accommodation compared to Australia and Canada. Through these informal 

networks, British Muslims have risen to positions of political authority. However, these 

networks can be implicitly gendered, which affects the outcomes for Muslim women. 

Feminist institutionalist scholars consider the role of informal networks in 

contributing to the norms that govern formal institutions. These informal norms may 

manifest in the form of networks of men or “old boy’s networks”, with women being 

kept out of, or on the periphery, of these “informal power networks”.98 Similarly, 

informal norms may emerge out of the women’s groups that also form part of the 

informal political networks within the state. These networks differ in the expression 

and explicitness of their aims, leading to different outcomes for women. Ultimately, 
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access to state institutions can be controlled by “gendered power networks”,99 which 

significantly restricts women’s participation in influencing state policies. The roles 

ascribed to men and women within society can impact whether their “voices” are 

heard, and thus contribute to the inherent gendering of “elite political networks”.100 In 

terms of debates around religious accommodation and Sharia, Muslim women tend to 

be excluded from the discussion – even where they are drawn on as a “reason” why 

Sharia should not be accommodated, and in being assigned the label of “victims” of the 

patriarchal religious traditions.  

 

Informal networks can be successful in influencing positive change within the state. 

For example, in Canadian gender equality and women’s rights movements, women’s 

groups (as informal networks) have been able to engage with and influence formal 

state institutions. Most notably, women’s lobby groups have been able to positively 

influence and introduce a gender perspective into the Charter of Rights and 

Freedoms.101 Women’s lobbies form explicit informal networks that differ significantly 

from other informal networks that are dominated by men; most notably in the fact 

that they are clear and upfront in their goals – i.e. that they are representing women, 

and seeking greater rights and recognition. Informal networks of men (which, for 

example, may consist of politicians and community groups leaders, such as Islamic 

religious groups) operate more implicitly and often claim to represent everyone – 

whether this be the constituents within the state, or the members of 

minority/community groups. However, whilst they may claim to represent and work 

towards protecting the interests of all, this can work to mask their true agenda or 

intentions. The claim of “neutrality” and being representative of all, risks silencing 

women, and tends to predominantly represent the interests of men. This pretence of 

“neutrality” is the most significant problem with informal networks that are dominated 

by men. This aligns with similar issues that arise when discussing state family laws as 

neutral institutions; which is a fallacy as underlying hierarchies emerge, shaped 

through other (often Christian) norms, traditions, and historical legacies. With these 

informal networks of men masking their true intentions (of representing men) it 
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makes it harder for women to challenge them and the hierarchies they create, and the 

influence they establish within more formal institutions.  

 

Ultimately, the existence and operation of informal networks highlights the limitations 

placed on women generally, but particularly Muslim women when it comes to Sharia 

debates and discussions around their supposed “oppression” by their religion. The 

access (or lack thereof) to political power networks and the ability to participate in 

discussions shapes the possibilities for Muslim women to have a voice or exercise any 

agency. Where women are excluded more broadly, it is more difficult for minority 

women to even consider having a chance. There are many Muslim women rising to 

representative positions – both politically and within the religious communities. 

However, it is too simplistic to consider this as a “success” in achieving representation 

of women within these political power networks. These representatives may not always 

work towards feminist goals, as they may find themselves constrained by the 

institution – as they ultimately need to abide by “the rules” (that are typically 

gendered).102 In the UK, there are more Muslim women in representative roles, along 

with a larger number of Muslim women’s (feminist) organisations. This perhaps can be 

argued as contributing to the emergence of Muslim women run mosques and Sharia 

councils. However, as “new” religious institutions they are still embedded within 

gendered contexts, and must compete with male networks both generally and 

religiously. That is not to say it is impossible to re-gender institutions and successfully 

promote the interests of Muslim women – however, it is necessary to be mindful of the 

context within which they are situated, and the fact that organisations are gendered.103  

 

In the UK, there has been a close engagement between Muslim groups and the state, 

from the earliest years of multiculturalism, but particularly in the post-9/11 era. This 

has contributed to the space for Sharia councils and tribunals to establish and grow, as 

the groups are able to possess political resources that can aid in their mobilisation and 

development.104 It was estimated in the late 1990s that there were more than 950 
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Muslim organisations in the UK, and some of these were formed with encouragement 

from the Labour government – most notably the Muslim Council of Britain (MCB).105 

This state encouragement illustrates that Muslim groups have been able to find a place 

within informal political power networks – which in turn, assists in giving them the 

resources to mobilise and become an influential group and voice within the political 

realm (particularly when seeking greater accommodation). Whilst there is some 

engagement between Muslim groups and the government in Australia and Canada, it 

is not at the same level as this. This engagement with the state is often by self-

appointed, male religious leaders. In the UK, with state support, there are some Islamic 

groups that appear to be “preferred” by the government. For example, the MCB, which 

has often been called upon to comment and consult on matters concerning the 

Muslim communities.106 This preference also extends to the realm of the media, which 

can work to bias the representation through engagement with certain Muslim groups – 

for instance, engaging with select bodies like the MCB for statements and press 

releases.107 A contributing factor to the engagement between Muslim community 

groups and organisations with the state is also shaped by the difference in Muslim 

representation within government bodies. In the UK, there is a far greater number of 

Muslim members of parliaments and local council. For example, there are several 

Muslim members of the House of Lords; and on the local level, the first Muslim Mayor 

of London, Sadiq Khan, was elected in 2016.108 While Australia and Canada have (or 

have had) Muslim MPs, they are fewer in number when compared to the UK where 

there are many Muslim political representatives on a local as well as higher 

parliamentary level.109 
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Muslim women in parliamentary roles are outnumbered by Muslim men, which is also 

paralleled in the community religious groups that tend to be male dominated. In 

discussing multicultural accommodation, through consultation with these “preferred” 

groups, like the MCB which has consistently had a male leader,110 informal (gendered) 

networks are formed, which largely exclude Muslim women from the discussion, 

despite claims to represent religious group more broadly. By silencing Muslim women 

(contrary to the claims of being “neutral” and representing both men and women), 

these informal networks reinforce patriarchal norms, and understandings within these 

religious groups.111 This is idea which is then adopted and reflected by the media in 

their representation of these Muslim groups, in presenting stereotypes of Muslim 

women as the powerless, silent, “victims”. According to Ralph Grillo, there is a “legal 

industry of Muslim law” in the UK, which consists lawyers, expert witnesses, imams, 

and sharia councils (to name a few).112 This network of individuals and groups involved 

in discussing Sharia, and representing the interests of the community are generally 

dominated by men. Imams are the self-appointed male religious leaders, and Sharia 

councils are predominantly run by men. There are some women who have publicly 

assumed roles within Sharia councils. However, their involvement and influence would 

be constrained by the overwhelming male membership of these institutions. Examples 

of female members and counsellors engaging in the operations and representation of 

Sharia councils include Amra Bone, a member of the Islamic Shariah Council; and the 

Birmingham Central Mosque has a female doctor, Wageha Syeda who conducts 

counselling with Muslim women approaching the council for mediation or 

arbitration.113 While these female representatives may appear to be a part of the 

conversation, they are ultimately operating within a “male space”, constrained by the 

institution and the need to abide by “rules” that are gendered. 

 

In Australia, there are Muslim women’s organisations, like the Muslim Women’s 

National Network, who work as a lobby group.114 However, these groups have to 
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compete against the traditional leadership of Muslim communities, which are typically 

male dominated and conservative, and are the “leaders” who speak to media and the 

government about “the community”.115 The Muslim Women’s National Network works 

with the Muslim Community Reference Group, which is the group that consults closely 

with the government on matters concerning the religious community.116 However, 

whilst this group attempts to diversify beyond the “old guard” of male religious leaders, 

the ratio of female representatives to male is still unequal.117 The UK has far more 

Muslim NGOs run by women, however, many of these groups are unsuccessful in 

lobbying the government, even when supported by a female political representative 

like Baroness Cox, which was illustrated in the failure of Cox’s Bill against religious 

arbitration. These groups often feel they are unfairly treated and disadvantaged when 

they are engaging with the state, particularly with the rise of counter-terrorism 

strategies that focus on Muslim women. A prominent example is seen in the 

resignation of Shaista Gohir, from the government-established National Muslim 

Women’s Advisory Group – who noted upon exiting that the government’s approach to 

engaging with Muslim women did not lead to empowering or inclusive discussions.118 

This illustrates the constraints that are placed on women, where informal social norms 

and gendered hierarchies govern the bounds for participation by Muslim women.  

 

Discussions around multiculturalism and freedom of religion in the realm of informal 

political networks are often dominated by men. The movements supporting a shift 

away from multiculturalism creates a bias in the “rules of the game” to favour the 

dominant group. However, this does not necessarily offer more equal outcomes of 

minority women – even though it is framed as the more “just” alternative. Muslim 

women’s engagement with the state is bound with limitations, as opportunities to 

engage are framed within particular social and political contexts from which they 

emerge. For example, the conversation around accommodation tends to be between 

political representatives and religious leaders, who are predominantly male. The 

informal networks that form between the political representatives and the 

predominantly male (self-appointed) religious leaders can work to reinforce the 

limitations placed on women generally, when trying to “break through” and participate 
																																																													
115 Ibid., 21. 
116 Ibid. 
117 Ibid. 
118 Therese O’Toole, et al., “Governing through Prevent? Regulation and Contested Practice in State-
Muslim Engagement,” Sociology 50, no. 1 (2016): 173. 



	246	

in political discussions. If women’s access to political power networks are limited in 

the wider sense, the possibility and space available for Muslim women to participate 

and have a voice (as minority women) would presumably be equally as limited 

(including where the discussions surround Sharia and the “oppression” they face by 

their religious community and practices). Even where female representatives are 

involved in Sharia councils, they are not truly able to overcome the access to justice 

issues faced by Muslim women, who are trapped in the bind of culture/religion versus 

state obligations. While the councils open up an alternative option for dispute 

resolution, the distribution of these opportunities are framed by patriarchal religious 

traditions reiterated by the councils – drawn from both religious tradition and 

patriarchal norms in the state more generally. Thus, they are not empowering for 

minority women – even if there appears to be involvement of Muslim women (with a 

small level of informal agency being exercised). 

 

 Similarly, where women are in power, this does not mean that they will always be 

working towards feminist goals. Women are constrained by the environment in which 

they are operating, and in regards to Muslim women, they may not be able to freely 

outline and represent their interests. There has been the development of women-run 

mosques in the UK with female religious leaders,119 but they have drawn much 

criticism from Muslim communities, and scepticism from the state and the broader 

community (in terms of why Muslim women would “choose” Islam when it is 

supposedly oppressive). It is difficult for them to compete in a climate where there are 

other political actors reinforcing the idea that Muslim women are “imperilled” by 

“dangerous Muslim men” and need saving, denying their agency and silencing them.120 

Ultimately, the discussion of what is best for Muslim women is conducted by male 

representatives, or women who are constrained by the male-dominated networks. 

Framing Muslim women as “victims” who need saving, reinforces historical ideals and 

legacies of colonialism – particularly the idea of “white men saving brown women from 

brown men”.121 To remedy this, there needs to be greater opportunities, and access to 

political networks, for Muslim women, in order to engage with the state and represent 
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themselves, and to be able to negotiate a more “equal” and “just” outcome. It is not 

enough to simply be advocating for the inclusion of women in parliament, there needs 

to also be a recognition and inclusion of the voices of minority women. This needs to 

occur against a backdrop of recognising the gendered hierarchies that are inherent 

within state institutions, which work to exclude women from political participation. As 

new institutions, these Muslim women-run mosques or councils are embedded within 

particular contexts that are imbued with gender hierarchies – as well as being up 

against informal male power networks both politically and religiously. 

 

Sharia	Councils	in	the	UK	

 

With Muslim women forming the majority of applicants seeking advice and recourse 

through these Sharia councils and tribunals that have emerged in the UK, it is 

important to consider the way in which gendered norms emerge and guide the 

mediation and arbitrations that take place within these religiously-based institutions. 

As these institutions are centred upon Islamic legal principles, the religious 

conceptions around the role, rights, and responsibilities of men and women 

(particularly in relation to marriage and divorce) will presumably filter through and 

guide these institutions in resolving application for Islamic divorce. Muslim legal 

opinions in the area of gender relations often reinforce certain notions of 

“womanhood" (where women are viewed as less than men), as well as privilege males 

over females in rulings on divorce, personal rights and freedoms, and inheritance (to 

name just a few areas considered under Sharia).122 The focus of dispute resolution in 

Islamic family law, and therefore the Sharia councils and tribunals, is on reconciliation 

- emphasising the religious obligations on Muslims to seek mediation/arbitration 

when necessary to settle matters.123 However, with particular responsibilities assigned 

to men and women, and the vast differences in the ease of divorcing for Muslim men 

and women, it is clear that the processes of Islamic mediation and arbitration within 

these councils would inevitably be gendered. These institutions are male-dominated 

spaces that adopt and reinforce conservative, religious interpretations of women 
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(primarily as mothers, wives and daughters).124 Sexual autonomy thus becomes an 

intrinsic part of Sharia councils, in the adoption of particular views of women as wives, 

mothers and caretakers in the family – and these ideas that underlie the model of 

reconciliation that is employed. Furthermore, the “space” that is created for arbitration 

(and the attempts at reconciliation) are often dominated by men. The religious leaders 

are typically men, and the family members and witnesses that participate within the 

discussions are also typically male.125 

 

The model of reconciliation in Sharia arbitrations within the councils and tribunals in 

the UK typically reinforce the idea of the “obedient wife” who must fulfil the husband’s 

needs within the family. This is seen in many examples of Sharia mediations observed 

and reported, where women are encouraged to put more effort into their “wifely” 

duties, or asked if they were satisfying their husbands needs (sexually).126 The language 

employed in reconciliations expresses a gendered hierarchy and power relationship, 

particularly where women are reduced to merely being a wife, and by emphasising the 

wife’s duty “to stabilise marriage and family relations”.127 Those taking up the role of 

councillors within these Sharia bodies draw on “common understandings” of gender 

relations, and the role of women within families and the community, and these often 

“frame the terms of the discussion on which the basis for reconciliation is sought”.128 

Notions of family honour and shame are drawn upon in imploring women to reconcile, 

and to encourage an Islamic path in disputes (and avoid the civil law system). This idea 

of the “Islamic path” is one of the driving factors behind the continuity and existence 

of Sharia councils in the UK, and the reason many women may turn to Sharia councils 

in matters of divorce, over the civil legal system.129 The gendered hierarchy that 

emerges within Sharia arbitrations via these councils and tribunals in some ways 

parallels the gender biases that persist within civil mediation and arbitration 

encouraged in the realm of state family law. The privatisation of family law (as 
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discussed in Chapter Nine) continues to place women in negotiations where they come 

in with unequal bargaining power – which also occurs in this informal religious 

institution, where Muslim women are placed in disadvantageous bargaining positions; 

negotiating within a patriarchal, male-dominated framework. The increasing move 

towards privatisation in family law, which encourages mediation, opens up 

opportunities for Sharia councils to “fill the gap” and thrive.  

 

Muslim	Women’s	Experiences	with	Sharia	Institutions	

 

The experiences of Muslim women when engaging with Sharia councils vary, and 

whilst examples of mediations within these bodies have demonstrated that they have 

the potential to reinforce inequalities and further disempower some women (who are 

already in disadvantageous positions within their families and communities),130 it is 

important to consider the way in which power is exercised, controlled, and distributed 

within these institutions. Within FI scholarship, it is widely acknowledged that power 

is not uniformly dispersed. As discussed in Chapter Nine, within institutions of private 

dispute resolution there can be implicit patriarchal hierarchies, and these frameworks 

produce gendered power relations within these institutions and their processes.131 

However, that is not to say that there may not be “sites of resistance” to challenge the 

unequal distribution of power. Samia Bano, for instance, argues that within Sharia 

councils there are occasions where the authority of the predominantly male religious 

scholars is challenged by female participants within the institutions - for example, 

female counsellors who may lobby for alternative interpretations and outcomes in a 

dispute mediation.132 The problem with such “resistance” is that it is shaped by the 

gendered structures and hierarchies within the institution. The processes within the 

councils may control these challenges and resistance through various means – such as, 

relegating female counsellors to the “periphery of the disputing process”, or reducing 

their roles “to one of observer rather than active participant”.133  Despite challenges by 

some Muslim women within their communities, the strategic positioning of male 

																																																													
130 Trina Grillo, “The Mediation Alternative: Process Dangers for Women,” Yale Law Journal 100, no. 1545 
(1991). 
131 This is an idea that is also considered in Samia Bano, “Agency, Autonomy, and Rights: Muslim 
Women and Alternative Dispute Resolution in Britain,” in Gender and Justice in Family Law Disputes, ed. 
Samia Bano (Waltham: Brandeis University Press, 2017), 66. 
132 Ibid. 
133 Ibid. 



	250	

religious scholars within these institutions means that gendered cultural practices are 

promoted to reinforce the idea that women must remain in certain subordinated 

positions within the family and community.134 Thus, the potential for challenging 

patriarchal structures and processes both within these councils and the community is 

ultimately limited, as is the possibility to re-gender these institutions to make the 

processes pro-gender equality and balanced. 

 

Ultimately, the structure of Muslim families, and Muslim communities more broadly, 

are ones built on unequal distributions of power between men and women, that are 

driven by historical legacies and norms derived from culture and religion.135 The 

negotiations for divorce (amongst other matters) take place within a gender hierarchy 

that draws on the “gendered constructions of Muslim identity and female 

responsibility”.136 Examples of this are seen in the mediations and arbitrations that 

were observed in the BBC One Panorama documentary titled “Secrets of Britain’s 

Sharia Councils”, where women were quizzed by council leaders over the fulfilment of 

their wifely and familial duties.137 Women’s voices are silenced within mediation 

meetings in these Sharia councils and tribunals, and they are often burdened with 

blame and guilt over the breakdown of their marriages.138  

 

The growing evidence from mediations within Sharia councils suggests that the needs 

and interests of Muslim women are not well-served by these bodies, as there is a 

primary focus on “exercising control over female autonomy and policing the 

boundaries of religious and community affiliation”.139 By emphasising and prioritising 

reconciliation, even when this conflicts with gender equality, means that the 

experiences of Muslim women engaging with these councils have been 

overwhelmingly negative.140 Whilst it is acknowledged that many Muslim women turn 

to these bodies, often voluntarily, as they value the need to seek religious counsel 
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when navigating issues around divorce and separation;141 this does not mean that the 

outcomes are always positive or what they anticipate. Bano’s 2012 empirical study 

demonstrates that many women who participated in religious mediation within these 

councils felt “pressure, obstacles, discrimination and hostility” when trying to get a 

resolution.142 This is the case whether it is a mediation within the Sharia councils or 

the MAT. The MAT is argued to follow a “pattern of decision making similar to that of 

the Sharia councils”.143 Like the councils, it is a body of private dispute resolution, and 

despite claiming to have authority under the UK’s Arbitration Act, there is nothing that 

suggests it is significantly different, or more accountable and balanced in its practices 

compared to the more informal councils. It too focuses on reconciliation “as a moral 

duty” and “religious obligation”, and evidence shows that arbitrations through this 

institution are also profoundly unequal, and violate the rights of women.144 

 

Sharia	Councils	and	the	State	Legal	System	

	

Comparing institutions of religious dispute resolution, like the MAT or Sharia councils, 

to the state legal system may be challenged as futile – or even perhaps oversimplifying 

what is a complex area of personal law matters. Whilst many Muslim women navigate 

both institutions when seeking a divorce and do not simply “choose” to turn to one 

over the other, both the formal state law and these informal institutions are competing 

for space despite disparities in size and structure – particularly with some Muslim 

communities establishing the councils and attempting to resolve dispute with as little 

state intervention as possible.145 As such, exploring the issues of power, accountability, 

and transparency within both these institutions is both necessary and useful, as both 

institutions are inherently patriarchal, albeit in different ways. The concern with 

religious mediation in the councils and arbitration via the MAT, is that there is a 

limited or complete lack of due process available to Muslim women when participating 

in these institutions – namely, the protections available under the rule of law: 
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accessibility, transparency, impartiality, and procedural fairness (to name a few).146 

Essentially, mediators, whether religious or not, lack neutrality – just as judges in the 

court system also bring their own biases to cases, which can significantly shape 

outcomes (as was considered in Chapter Five). There are also issues surrounding the 

“qualifications” of imams and religious scholars who are leading dispute resolution 

processes within these bodies, as they have no formal training in mediation or 

arbitration; essentially there is no centralised system of assessing what qualifies a 

person to be a mediator or arbitrator in this context.147 Additionally, there is no means 

for appeal, and with these processes occurring in private without the presence of 

“partisan lawyers”,148 this raises concerns around the lack of transparency and 

accountability.  

 

While the family law system may be viewed as more transparent and impartial due to 

its formal nature, the inherent patriarchal hierarchies within the state institutional 

network are also present and embedded in various ways within the family law 

framework. As discussed in Chapter Nine, women do not come into state-sanctioned 

family law mediations or arbitration on equal ground. They face issues of financial aid 

and access to resources, as well as limited recognition of the unequal distribution of 

domestic labour. Furthermore, state legal processes are based on patriarchal norms 

and values, where emotion and care are often attributed to women and viewed as less-

worthy ideals.149 This is where mediation, including religious mediation is, by contrast, 

viewed as being a positive alternative within women’s lives. Decisions handed down by 

courts within the state legal system can restrict women via the “gendered limitations of 

legal remedial norms”,150 as they are implicitly shaped by the gender norms and 

legacies that underlie state institutions. Regardless of any transparency or 

accountability offered by the family law system, in comparison to religious-based 

mediation or arbitration, it is larger and more powerful due to its formal nature. As 

Wendy Kennett argues, there appears to be a double standard in privatised dispute 
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resolution – between that “sanctioned” by the state, and that carried out by the oft-

critiqued religious bodies. This double standard consists of mediation and arbitration 

outcomes within the secular system being viewed as “free choice” when accepted by 

women, but when religious in nature it is deemed to be “oppression”.151 Ultimately, 

both institutions, whether informal or formal, are patriarchal in varying ways, and the 

challenge is whether they can be reconciled to work in a way that is positive and 

beneficial to Muslim women. 

 

In aiming to keep families together through reconciliation, the aims of the Sharia 

councils are not too dissimilar from the aims of civil family mediation and arbitration. 

Even through reforms and shifts in attitudes in the broader society, the definitions of 

family and marriage have long been influenced by Christian moral values and norms 

(as discussed above) and thus, the lingering patriarchal gendered legacies within state 

family laws are not that dissimilar from the gendered ideals of family and marriage 

expressed by minority groups, as in Sharia councils. By drawing on state arbitration 

provisions, in order find a space for the establishment of Sharia councils, Muslim 

groups are positioning themselves within the growing “privatised” alternative dispute 

resolution of the state. In doing so, they inevitably draw on the norms that surround 

civil law provisions of family dispute resolution, and thus any gender biases that exist 

within that framework (which they do in the continued disadvantage of women in 

bargaining power in mediation discussions and settlements) will be reinforced in this 

informal religious institution. If the state’s law is not completely gender-bias free these 

informal religious bodies have the potential to be even more gender biased – justifying 

their own patriarchal norms with those that are inherent within state institutions. 

 

A particular area of concern, that arises in relation to Sharia councils is that of 

domestic violence, as the reconciliation emphasis of many divorce cases and 

mediations often encourage women to return to physically abusive partners.152 One of 

the aims of Baroness Cox’s failed Equality Bill was to bring awareness to the issue of 

domestic violence in minority communities, that it claimed would be exacerbated by 
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allowing religious arbitration.153 However, the effectiveness of eradicating domestic 

violence in minority groups, whilst a noble aim of the Bill, was unrealistic. Such change 

required the issue to be addressed effectively within the broader community. Thus, 

reform suggestions of the Bill do not solve the problems of gender in Sharia courts, 

and, it could actually push them into the “shadows” of the law. This raises issues for 

Muslim women, who, when encouraged to go to the state legal system solely for 

recourse, will be met with the same inequalities that are faced by women generally, for 

example access to resources. However, this would be in addition to cultural 

differences, and language barriers. Like religious mediation within the councils, civil 

mediation and arbitration may also sometimes bring women face-to-face with 

perpetrators of abuse, as state laws and institutions are not bias free (as was explored 

in Chapter Nine). Thus, while there are distinct differences between how domestic 

violence is addressed in British courts and Sharia councils, the fact is that there are 

gender hierarchies and biases still present within the British legal system. While the 

state legal system is positioned as the more promising, more “just” alternative for 

Muslim women, it has its own problems of disadvantage that need to be addressed. 

Essentially, there needs to be a greater awareness of the ways in which “majority and 

minority cultures interact in hierarchy-reinforcing ways” and recognise that “[m]ajority 

norms and practices also pose obstacles to the pursuit of gender equality within 

minority cultures”.154 A driving factor behind self-definition employed in minority 

groups and institutions like Sharia councils, is the “politically charged external 

stereotyping”, minority groups members will be influenced by this but also help to 

influence the external perception.155 As such, the lack of voice given to minority 

women in external formal and informal institutions, where their interests may be 

defined for them, contributes to the lack of realisation of agency in society generally, 

but also internally within their communities (and particularly within religious 

institutions, like the Sharia councils). There is a pressure on Muslim women to 

conform to the “secular vision” of gender equality and women’s rights, which 

ultimately creates more barriers to their access to justice and equality than helping 

empower.156  
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There have been suggestions of alternative ways in which religious arbitration could be 

incorporated in the state legal system, without creating a completely separate, parallel 

system of law. One such suggestion is that of “joint governance” by Ayelet Shachar, 

where power in personal law dispute resolution is divided between the state and the 

institutional structures of minority groups – with women able to choose between the 

state or their religious dispute resolution body (like a Sharia council) in resolving a 

dispute.157 However, the problems that arise from this model is that it assumes “free 

choice” is available to minority women, which is not always the case. Ghena Krayem 

also suggests that there is the possibility for Islamic family law to be more greatly 

recognised and incorporated in the privatised dispute resolution of family disputes.158 

Additionally, whilst there may be greater transparency around religious arbitration if 

formally accommodated by the state in some way, this does not resolve the problems 

that arise due to a lack of centralised agreement on what Sharia law is, and which 

religious norms and principles should be incorporated within religious arbitration 

practises.159 The limitations with these suggestions is that any creation of a religious 

dispute resolution alternative/option will not only incorporate the inherent gender 

hierarchies within religious groups and state laws, but it will also have to contend with 

the issue of “nested newness”. Any institution of religious dispute resolution would 

emerge from and be embedded within particular institutional contexts, where state 

institutions of family law and dispute resolution are also implicitly gendered. That is 

not to say it is impossible to “re-gender” institutions, however, this would require a 

strong feminist presence and involvement in the development of the institutions in 

order to keep them “just” and accountable.160 There would also be a need to address 

the issues that arise from the informal networks of men that operate in the 

institutional landscape, where there is a “silencing” of women, and definition of their 

interests (without consultation or involvement with women) under multicultural 

policies. As discussed in Chapter Nine in relation to state structures and laws, new 

rules are founded in part on old “informal” rules and practices, with new actors often 

absorbing old ways of operating. They adopt former “logics of appropriateness” rather 

than creating new ones, and this poses problem for Sharia accommodation in the form 
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of “joint governance” proposed by Shachar, as the “logic” underlying any joint 

governance structure may follow the “gendered logic” of both religious groups and 

state institutions. Similarly, the privatised nature of the institution, will impact on 

gender outcomes, as discussed in Chapter Nine in relation to the increasing 

privatisation of family law. Whether a law operates in the public or private realm 

shapes the hierarchies and relationships that are created between individuals and the 

institutions – in this case, the place for women in terms of access and equal bargaining. 

 

Conclusion	

 

It is important to consider the role of informal institutions that operate alongside and 

influence formal state institutions. In the context of the Sharia debate, these informal 

institutions play a significant part in the “space” that is made available for Muslim 

groups to engage with the state, as we have seen with the establishment of Sharia 

councils and tribunals in the UK. The continuing influence of Christian churches on 

the state is evident in the realm of public policy discussions and formation, as well as 

the law where Christian moral values are embedded and continue through definitions 

and legal ideals (i.e. definitions of marriage). While it is often argued that there is a 

neutrality within formal state institutions (like the law), the underlying Christian 

values challenge this assumed secularity and neutrality. The special privileges afforded 

dominant Christian groups within each society, in the form of exemptions and 

exceptions, have been extended to other religious groups over time. In the UK, the 

extension of these religious privileges and protections to minority religions (including 

Muslim groups), along with the “localised” approach to multiculturalism that was 

discussed in the previous chapter, have contributed to creating an environment in 

which Sharia councils have flourished. By contrast, Canada appears to place a greater 

emphasis on equality over religious freedoms, despite the implicit religious influence 

of the dominant Christian churches, and the lack of a clear state-church separation in 

constitutional documents. This preference of equality over religion helps to explain the 

difference to the UK experience with the Sharia debate. Similarly, the political 

environment in Australia has not fostered the same level of accommodation of other 

religious groups. However, regardless of the differences in level of accommodation of 

minority religious groups in each state, the claim of secularity of laws and policies is a 

fallacy. The implicit influence of Christian values within policies and laws, the 
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outcomes and opportunities for women in seeking equality or justice are then 

constrained by the patriarchal values, hierarchies and legacies that filter from the 

informal institutions into formal ones. 

 

Similarly, the informal political networks that arise within the state affect women’s 

participation in political discussions, in addition to more broadly influencing state 

policies. Whilst women’s groups can form a network that can sometime engage 

effectively with the state in lobbying for greater women’s rights and equality (as seen 

in the Canadian context), often networks of men operate in the background to “shut 

out” women. So, even where there are equality reforms, and these male-dominated 

networks claim to represent both men and women, the “neutrality” of these groups 

and networks mask the fact that they are implicitly representing men. In discussions of 

multiculturalism and accommodation of Sharia, the discussions, more often than not, 

take place between men – male politicians and male religious/community leaders. 

There is an exclusion of women, but even where women are in positions of political 

significant, they operate within the constraints of the informal networks, and the 

“rules” shaped by these networks (which are commonly patriarchal in nature). This is 

not dissimilar from the patriarchal structures that are often found within the Sharia 

councils that operate in the UK. Ultimately, Muslim women are often silenced within 

discussions that outline their “interests”. However, the informal networks of women’s 

groups are significantly more positive in their efforts to influence change in formal 

institutions, and present a better alternative for Muslim women engaging with the 

state, as they clearly outline their intentions and goals in representing women 

(compared to the informal networks dominated by men). It is difficult to challenge the 

biases expounded by male-dominated groups and networks as they disguise their true 

intent and inherent privileging of men’s interests over women.  
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CONCLUSION	
 

In a post-9/11 climate the question of accommodation of Sharia and Muslim minorities 

has become increasingly topical and contested, particularly as debates around 

multiculturalism have shifted to focus on Muslim communities. Requests for greater 

accommodation of Islamic law in Western multicultural societies has led to numerous 

debates in recent years. This is a particularly salient issue against the background of 

the European migration crisis that has reshaped the geopolitical climate, and placed an 

emphasis on the migration and accommodation of Muslim minorities in the West. As I 

illustrated in Chapter One, these broad debates around Sharia are often framed within 

the multiculturalism versus feminism discourse that was most notably outlined in 

Susan Okin’s essay “Is Multiculturalism Bad for Women?”. However, whilst this raises 

interesting discussions against which the outcomes for Muslim women may be 

discussed, it can be problematic. Most significantly, this is because it does not consider 

the other factors that operate alongside culture to affect the lives and agency of 

women.1 The agency of Muslim women, which was explored in Chapter Four, is often 

limited by the frameworks within which it is considered, not only multiculturalism and 

feminism, but also by dichotomies about “choice” and “force”. These approaches, as 

Shakira Hussein notes, ignore the fact that the lived reality for Muslim women is one 

that consists more of a negotiation – somewhere between choice and force.2  

 

Similarly, discussions around Sharia in the West are commonly considered in terms of 

legal pluralism, and the possibility for state legal systems to recognise and incorporate 

the laws of minority religious and cultural groups. However, as discussed in Chapter 

Two, when looking at the experience with Sharia in Australia, Canada or the UK, there 

may be some elements of accommodation or even what may be argued to be an 

“informal” legal pluralism, but these do not necessarily equate to legal pluralism. The 

overall concept of legal pluralism is problematic, with a wide variety of terms and 

understandings, that ultimately lead to circular debates about what is to be considered 

legal pluralism as a starting point. As such, in this context it has proven more practical 

to discuss Sharia in terms of reasonable (multicultural) accommodation.  
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With the focus of these discussions often on the possibilities of legal pluralism and 

multiculturalism versus feminism, the central focus of this thesis has been to move 

beyond these frameworks to address questions of how and why Sharia councils and 

tribunals have been (informally) accommodated within the UK, but not so in the 

comparable jurisdictions of Australia and Canada. This moves away from common 

considerations of whether accommodation of minority religious laws (like Sharia) are 

good or bad for women, and instead looks to the realities of the experience with, and 

accommodation of, Sharia in each country. It focuses on the ways in which formal and 

informal institutions have interacted to influence and shape outcomes. For instance, 

the creation of Sharia councils, or the complete ban of religious arbitration, which then 

keeps religious dispute resolution processes less visible and firmly in the “shadow of 

the law”. To answer this question of “how and why”, drawing on theories of feminist 

institutionalism (that were outlined in Chapter Five) has been helpful to not only 

consider ways in which institutions are implicated in  particular outcomes for 

accommodation of religious bodies; but also (as a secondary question) the outcomes 

that arise for Muslim women – both where there is, and is not, accommodation. The 

secular legal system is often positioned as the “better”, “fair” and “equal” option for 

Muslim women (and women generally) in seeking dispute resolution of personal law 

matters (namely, divorce and property settlement). However, this argument is 

grounded on the notion that the law is secular and “neutral” (gender-bias free) – which 

is essentially a fallacy. There are inherent gender hierarchies within state institutions 

that work to limit women’s agency; which also impacts the outcomes for Muslim 

women. By examining the institutional landscape in each jurisdiction with a focus on 

two formal institutions (the political and legal structures of each state, and the 

multicultural policies) it is clear to see the ways in which state multicultural policies 

and equality laws lead to particular outcomes in each state. Similarly, consideration of 

the two informal institutions (the influence of dominant Christian churches on the 

state, and the impact of informal networks) highlights the ways in which state 

institutions have absorbed gendered legacies and hierarchies from informal 

institutions (such as the churches/dominant Christian groups). 

 

To provide some context to the discussion of the institutional landscape in each 

country, Section Two of the thesis outlined the political and legal background in 

Canada, the UK, and Australia. There are many similarities between the political and 
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legal traditions in each country, particularly as Australia and Canada have inherited 

many characteristics from the UK, as former British colonies. However, there are also 

several differences that become clear in this comparative discussion of the three states. 

One such difference includes the type of government, namely, the centralised 

government of the UK as compared to the federalist structures in Australia and 

Canada. As noted in the discussion of formal institutions in Chapter Nine, the 

fundamental nature of each government has had an influence on the interaction 

between informal institutions and formal state institutions. For instance, federal 

structures have in some instances been considered more beneficial for women’s lobby 

groups in their engagement with the state (for example, allowing opportunities for 

venue shopping). This has an impact on the preferences within state institutions 

(specifically policies) when balancing the interests between gender equality and 

religious freedoms. Section Two also illustrated that whilst policies of multiculturalism 

developed around the same time in each state, the historical status of each state as 

either colonial power or colony influenced the development of multiculturalism –

establishing competing interests in the conversations around accommodation. 

Specifically, Canada and Australia must first contend with reconciling and 

accommodating Indigenous rights, as a first step before discussion of accommodation 

turns to other minority groups. However, the most significant differences arise in 

terms of the provision of arbitration as a mechanism of private dispute resolution; as 

well as, the experience with the Sharia debate. The UK, in having visible Sharia 

tribunals and councils (including the MAT, which claims to have jurisdiction under 

English law), places it in a unique position compared to Australia and Canada, where 

there are no comparable bodies. That is not to say Sharia tribunals or councils may not 

exist in these countries, but they operate “in the shadows” of the law. In Ontario, 

arbitration provisions in family law were available up until 2005. However, following 

the public and parliamentary debate in the province, this is no longer the case. 

Australia, by comparison, has never had such arbitration provisions that would allow 

religious arbitration by any faith, and neither has there been a public controversy or 

debate in the way that Ontario has witnessed, or the UK has experienced in recent 

years. 

 

The nuances of the difference in the Sharia experience in each state become even 

clearer in drawing on feminist institutionalism to discuss the formal and informal 



	262	

institutions present in each country. State multicultural policies and their 

implementation have had a key role in creating and limiting the space available for 

Muslim groups to establish Sharia councils and tribunals. The “heavily localised” 

approach to multiculturalism in the UK appears to be central to fostering a closer 

engagement between minority (Muslim) groups and the state. By contrast, Australia 

and Canada have implemented multicultural policies through laws and structures that 

do not allow the same level of participation. These state policies have also been shaped 

by historical legacies and norms, which for Australia and Canada includes assimilation 

policies and attitudes, that perhaps were never truly eradicated. As “new” institutions, 

these multicultural policies are often not able to “forget the old”. As such, past 

attitudes, and the “settler” history of both states (as former British colonies) have 

shaped multiculturalism in both states. The UK’s version of multiculturalism, by 

comparison, has had to contend with the nation’s history as an imperial power, and 

the post-colonial relationship with former colonies that resulted. In addition to these 

historical legacies that shape multicultural policies, contemporary events (specifically 

9/11) have defined the era of global politics that we are currently in. The rise of 

Islamophobia and the focus on combatting terrorism post-9/11, has contributed to the 

shift in multicultural accommodation discussions to focus on Muslims in particular. 

This shift in multicultural policies has affected Muslim women by making them both 

“victims” and “suspects”. A problematic binary where they are viewed as either 

“needing saving” from their “oppressive, patriarchal” religious communities and 

families, or as complicit in the development of extremism within their communities. 

Either way, Muslim women are denied agency by both categorisations, which 

constrains the space available for them to actively engage with the state and define 

their own interests. 

 

The state structure is also significant, as it influences the opportunities and constraints 

on minority groups in engaging with the state. It is similarly significant in terms of the 

outcomes for women. As mentioned above, the type of governmental structure 

influences the opportunities available for women’s groups to engage with the state in 

furthering their agenda. In a similar vein, the formalism of gender equality in Canada 

could be considered as contributing to the partiality towards gender equality over 

religious freedom – as was implicit in the Ontario Sharia debate, where gender equality 

was upheld as a significant reasoning for the legislative amendment. Whilst valuing 
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formal institutions as a mechanism for achieving gender equality may be 

counterintuitive to some feminist arguments, in the Canadian context the 

formalisation of equality within the constitution and laws has clearly contributed to 

debates over multicultural and religious accommodation. In terms of the formal 

institution of family law and arbitration, the shift towards private dispute resolution 

has meant that informal gender norms, hierarchies and legacies can filter through into 

this formal institution – with many of these historical legacies shaped by conservative 

Christian ideals (that were discussed in Chapter Ten). This challenges the neutrality of 

state laws, which is centred upon the notion that the state and its laws are secular. As 

such, where state laws are positioned as the “best” alternative within the Sharia debate, 

for Muslim women who are seeking justice in personal and family law, there are 

gender biases that emerge within the secular state legal system too. 

 

The influence of informal institutions is similarly as significant to that of the formal 

institutions they operate alongside. In fact, as FI theorists note, informal institutions 

have an implicit role in shaping the formal institutional landscape. It is through these 

informal norms and customs that historical legacies (that are often gendered) may 

filter through to create a “gendered logic of appropriateness”. A prime example of an 

informal institution that has shaped state laws – in particular definitions of family and 

marriage in the “secular” state family laws – is the influence of dominant Christian 

churches within each state. Of course, in the UK this is compounded by the fact that 

this informal institution is in fact state-sanctioned. Aside from the historical religious 

values and precepts that have shaped legal doctrine and definitions (and have endured, 

particularly in the realm of family law), there is a continuing influence of the churches 

on state policies. This poses an obvious challenge to the claim that state laws and 

institutions are “secular” and “neutral”. The implicit influence of Christian moral and 

social values within policies and laws also means that gendered hierarchies and 

patriarchal values filter into formal state institutions. Alongside the influence Christian 

groups have had in all three states, special privileges and exemptions have been 

afforded to them. In all three states, these privileges and exemptions have been 

extended to other minority religious groups, including Muslim groups. To some degree 

this expansion of religious freedoms and privileges to other religious groups can 

account for greater accommodation. In particular, the UK appears to have a greater 

emphasis on religious privileges, which is presumably helped by the presence of an 
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official state church – as opposed to the importance placed on gender equality over 

religious freedom in Canada. It is this partiality towards religious freedom and 

protections in the UK that has seen similar privileges around religious schooling and 

education policies extended to Muslim groups. Combined with the “localised” 

approach to multiculturalism that creates a closer engagement between the state and 

minority groups, the UK appears far more accommodating of minority religious 

groups. It is this accommodation that perhaps accounts for the space available for 

Sharia councils and tribunals to develop in the way that they have. Whilst minority 

religious groups in Canada and Australia may be able to take advantage of religious 

exemptions, the extent of these privileges does not appear to be as broad as those that 

have been exercised by Muslim groups in the UK. Accordingly, there has not been a 

similar development of visible Sharia tribunals and councils within Muslim 

communities in Australia or Canada. 

 

Like the effect dominant religious groups can have on formal state institutions, 

informal political networks too can have a significant influence, though more directly 

affecting the ability for actors to participate politically. Whilst informal networks 

shape political participation generally, these networks can have a significant impact on 

women’s ability to participate in political discussions and engage with formal state 

institutions to influence policies – particularly where these networks resemble “old 

boy’s networks” and are dominated by men. For Muslim women, this is problematic 

where their “interests” are being defined in conversations led by the state, or by 

religious leaders within the community, who are predominantly male. Being excluded 

from these political networks and conversations means that stereotypes may be 

reinforced, some of which are derived from historical Orientalist conceptions and 

understandings of Muslims and Muslim women. However, even where women can 

participate in positions of political significance, they are bound by the constraints of 

the informal networks and the “rules” that are implicitly derived from these networks; 

which, in being male-dominated, tend to be patriarchal in nature. This limits the 

effectiveness of any efforts to achieve change and bring about greater equality and 

protection of women’s interests. 

 

By adopting a different lens through which to examine the Sharia debates in the liberal 

multicultural states of Australia, Canada, and the UK it has been possible to consider 
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the how and why, instead of limiting discussion to whether there should be 

accommodation, and whether this is good or bad for women. A significant aim of this 

study was to expand the scope of feminist institutionalism – as it has not been 

employed to consider the relationship between religious institutions and the state. 

However, whilst there is clearly some work that needs to be done to expand FI analysis 

in this realm, as a starting point the discussion within this thesis shows that there is 

potential for it to be used in examining religion and the state. It offers insights that are 

not available through other more limited theories. In the context of the Sharia debates, 

FI theories present a means to understand the how and why behind the different 

experiences with Sharia law in each country. It also presents insight into the outcomes 

for women, based on the gender legacies and hierarchies implicit within formal 

institutions. From this FI analysis of Sharia in each country, it has been possible to 

explore the ways in which state laws are falsely assigned the labels of “secular” and 

“neutral”, where the reality is that they too include inherited gender biases and 

hierarchies that affect women – including Muslim women. Thus, where they are 

presented as the better alternative, it is necessary to acknowledge that within these 

institutions there are challenges and limitations that need to be addressed. This is not 

to say that they are not the best alternative compared to religious laws (a question that 

is ultimately beyond the scope of this thesis), but it is unfair to claim that they do not 

hold patriarchal values. In presenting the secular law versus religious law in a 

simplistic, reductive way, discounts the wants and needs of Muslim women and their 

agency.  

 

Drawing on FI, it is clear that the relationship between institutions is important, as 

they influence and shape one another, as well as the actors within them. Informal 

institutions can take the form of norms, values and customs. This can be as historical 

norms and legacies, or even defining political events, which ultimately have a 

significant impact on the evolution of state institutions, like laws and policies. In “new” 

institutions, the “nested newness” of these institutions means that they cannot truly 

escape or “forget the old”. Based on this, recent political events around the globe will 

no doubt have an enduring impact on the way in which accommodation of minority 

groups progresses in Australia, Canada, and the UK. The effects of Islamophobia and 

the attitudes towards refugees and women, under the rising Far Right in the West 

means that institutional analysis is becoming increasingly important. Britain may be 



	266	

seen as more accommodating and having created space for Sharia councils and 

tribunals to flourish, but this could soon change. The retreat from multiculturalism 

that former PM David Cameron spoke of could soon be upon the UK – with the 

European migration crisis, that has been further expounded by Brexit and the focus on 

controlling the borders and immigration. The influence of policies and events in the 

US have always held significant influence in global political attitudes. As such, the 

shifting approach towards multicultural accommodation, particularly of Muslims, with 

increasing anti-Muslim sentiment and a focus on immigration and borders being 

emphasised by the recently elected President Donald Trump will no doubt have an 

impact on attitudes towards multiculturalism and Muslims generally. Canada appears 

to be an exception to the increasing conservatism that is being witnessed in Australia 

and the UK (and particularly its neighbour, the US) in maintaining a liberal stance 

under the current Trudeau government. Prime Minister Justin Trudeau is a self-

proclaimed feminist and supporter of gender equality, but has also generously 

welcomed Syrian refugees, and reinforced the fundamental multicultural essence of 

Canadian society. However, given his immense commitment to gender equality, this 

raises questions about what this will mean for multiculturalism. Ultimately, these 

recent political developments mean that the “Muslim question”, when considering the 

bounds of multicultural accommodation and religious freedom is only going to 

become more topical and important. This will no doubt continue to raise the question 

of whether gender equality and multiculturalism are compatible. Whilst both gender 

equality and multiculturalism have the potential to co-exist and perhaps a balance can 

be sought, the challenge remains to discover this balance. Until such time, 

fundamental arguments between multiculturalists and feminists will most likely 

continue, in exploring the question of what is reasonable accommodation of minority 

(Muslim) groups. The continued pursuit of understanding how and why political 

outcomes emerge, and are shaped by institutions, is vital in this goal of furthering our 

understanding of these issues that surround multicultural accommodation.  
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